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Thursday, July 15"

9:00 EXECUTIVE COMMITTEE MEETING Bob Emory, Chair
10:00 COMMISSION CALL TO ORDER (Auditorium) Bob Emory, Chair
¢ Roll Call
e Approval of May 19, 2010 Meeting Minutes
e Executive Secretary’s Report Jim Gregson
e Chairman’s Comments Bob Emory
CONTESTED CASES
e Donaghue v. DCM (09 EHR 0568), Carteret County, 50% Rule Ward Zimmerman
VARIANCES
e Overton - (CRC-VR-10-03) Figure Eight Island, Sandbag removal deadline Christine Goebel
ACTION ITEMS Bob Emory, Chair
Land Use Plan Certifications and Amendments John Thayer

e Town of Sunset Beach LUP Certification (CRC-10-24)
12:00 PUBLIC INPUT AND COMMENT
12:15 LUNCH
1:00 PRESENTATIONS
e South Carolina Shoreline Change Advisory Committee Report (CRC-10-25)  Braxton Davis, Director

Policy & Planning Division
S.C. Ocean & Coastal Resource Mgmt

e Inlet Hazard Area Discussion (CRC-10-28) Jeff Warren, Ken Richardson
e Sandbag Overview/Update (CRC-10-29) Mike LopazanskKi

e Sandbags - Science Panel Recommendations Spencer Rogers

e Marinas, PNAs and Dredging David Taylor, DMF

e OCS Update (CRC-10-22) Mike LopazanskKi

« Oil Spill Response Lt. Shannon Scaff, USCG

e Permitting Agricultural Drainage David Moye

OLD/NEW BUSINESS Bob Emory, Chair

e Future Meetings and Agenda ltems

5:00 ADJOURN
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Next Meeting:
September 16, 2010
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NC COASTAL RESOURCES COMMISSION (CRC)

May 19, 2010
NOAA/NCNERR Auditorium
Beaufort, NC
Present CRC Members
Bob Emory, Chairman
Joan Weld, Vice-Chair
Chuck Bissette Veronica Carter
Renee Cahoon Melvin Shepard
Charles Elam Ed Mitchell
David Webster Bob Wilson
Bill Peele Lee Wynns
Jamin Simmons Jerry Old (present at 10:10)

Present Attorney General’s Office Members

Jennie Hauser
Christine Goebel

CALL TO ORDER/ROLL CALL
Chairman Emory called the meeting to order and reminded Commissioners of the need to state
any conflicts due to Executive Order Number One and also the State Government Ethics Act.

Angela Willis called the roll. Jim Leutze was absent. There were no conflicts or appearances of
conflict declared by Commissioners. Based upon this roll call, Chairman Emory declared a
quorum.

MINUTES

Melvin Shepard made a motion to approve the minutes of the March 24-26 Coastal
Resources Commission meeting. Renee Cahoon seconded the motion. The motion passed
unanimously (Weld, Cahoon, Elam, Webster, Peele, Carter, Shepard, Mitchell, Wilson,
Wynns, Simmons) (Bissette abstained) (Old absent for vote).

EXECUTIVE SECRETARY’S REPORT
DCM Director Jim Gregson gave the following report.

General Assembly/Budget

The General Assembly reconvened for the short session last week, and is hard at work on the
budget. Governor Perdue released her proposed adjustments to the biennial budget on April 20.
Both the governor’s budget and the May 14 Natural and Economic Resources Senate
subcommittee draft money report recommended that one half of DCM’s Washington district
manager position be shifted to receipts. The governor’s budget also recommended that the
Division eliminate one vacant position, which would be the Washington district planner, and that
various operating accounts be reduced by seven percent which is approximately $85,000.00.



The Senate appropriations subcommittee has also recommended a reduction of one million
dollars in Department Information and Technology funds, and consolidates some smaller DENR
divisions into one. DENR is currently in the process of a reorganization that will enact the
recommendations of these budget proposals.

CZM Program Changes

As required by law, the Division has recently notified NOAA of a proposed routine program
change to the state’s Coastal Management Program. The notification is required by federal
Coastal Zone Management Act regulations. The Coastal Zone Management Act requires state
Coastal Zone Management Programs to formally incorporate changes made to the laws, rules and
policies that are used for federal consistency purposes. These changes have already been made to
each regulation, and the purpose of this action is to incorporate these changes into the N.C.
Coastal Management Program.

The CRC has updated the following rules and considers this action a routine change to the state's
approved coastal management program. The CRC is requesting concurrence with this finding
from NOAA’s Office of Ocean and Coastal Resource Management.

1. 15A NCAC 7H.0306 General Use Standards for Ocean Hazard Areas
Ties oceanfront setbacks to the size of the structure and not the use of the structure. The
revisions include graduated setback factors for buildings greater than 5,000 square feet
and precludes oceanward cantilevering.

2. 15A NCAC 7J.1200 Static Vegetation Line Exception Procedures
Creates procedures for local jurisdictions to apply to the CRC for static line exceptions
in conjunction with long-term beach fill projects.

The public comment period for this change is between May 1 and May 21. Comments on these
proposed changes should be submitted in writing directly to the National Oceanic and
Atmospheric Administration by May 21, 2010. Contact information for public comments is
available on DCM’s website.

Hurricane Season

Next week is National Hurricane preparedness week, and hurricane season officially begins June
1. N.C. State University researchers predict that this year’s Atlantic hurricane season will be an
unusually active one, with 15 to 18 named storms forming in the Atlantic basin and as many as
11 of them becoming hurricanes. The National Hurricane Center recently announced that it will
begin issuing storm watches and warnings about half a day sooner than previously issued. When
a storm is approaching land, forecasters will now send watches advising that tropical storm
conditions can be expected in 48 hours, instead of 36 hours. Warnings of tropical storm or
hurricane conditions will be issued 36 hours ahead, instead of 24 hours.



Rachel Carson Cleanup

DCM staff and volunteers spent Earth Day cleaning up the Rachel Carson National Estuarine
Research Reserve in Beaufort. Several hundred pounds of trash were collected and removed
from the Reserve, including plastics, old nets, foam, glass bottles, cans and tires. Some unusual
items found were an old wetsuit, radio speakers, a kayak paddle, and a homemade porta-potty.
I’d like to thank all the staff and other volunteers who helped out.

Invasive Plants Workshop

On May 22 in Wilmington, the Coastal Training Program will sponsor a workshop aimed at
training resource managers on the Early Detection and Rapid Response System (EDRR) for
invasive plants. This workshop, held in partnership with the N.C. Exotic Pest Plant Control
Council and the Cape Fear Arch Coalition, will be the first step in developing a Coastal Early
Detection and Reporting Network in North Carolina. Workshop presentations will include Rapid
Response efforts already being conducted on witchweed, giant salvinia and beach vitex, as well
as an overview of additional species that are targeted for early detection in North Carolina.

Summer Camps at Rachel Carson Reserve

This summer the Rachel Carson Reserve will again host educational programs for students of all
ages, in partnership with the North Carolina Maritime Museum. The Reserve will also be
assisting the Museum with their Coastal Adventures program by offering nature hikes to the
Rachel Carson Reserve, fish seining and plankton viewing.

Programs include:
e Preschool Storytime and Crafts, which includes a story, estuarine critter observation,

and a related craft.

e Seashore Life 1, where students will investigate coastal marine life through field-based
classes that will include a ferry ride, barrier island hiking, and animal identification.

e Saltwater Science, which includes investigating wildlife and water quality while
exploring the coastal waters and ecosystems of the Rachel Carson Reserve.

For more information about these programs, please contact Lori Davis, Division Education
Specialist, at the Reserve.

Staff News
Robb Mairs has rejoined the Wilmington office as our field representative for New Hanover

County. Robb left DCM in 2008 for a position in private industry, but lucky for us, he has since
decided to return to the Division. David Moye is the new district manager in the Washington
district. David joined the DCM Washington office in 1990, working as a field representative for
14 years, and then as the express permit coordinator for five years. He has been the acting district
manager in Washington for the last eight months. While performing the duties of acting district
manager he has continued to perform the duties of the express permit coordinator. He has agreed
to do both of those jobs. Washington field rep Mike Thomas has left DCM for a position with



the Division of Water Quality. Reserve education specialist Lori Davis recently earned her
Environmental Educator certification. To earn the certification, program participants are
required to complete 200 hours of professional development, which includes instructional
workshops, 50 hours of outdoor experiences, knowledge of environmental education resources
and facilities, a teaching component, and a community environmental stewardship project.
Finally, there is some very sad news to report within the Division. Our Minor Permits
Coordinator, Ed Brooks, who had been with the Division for almost 23 years passed away at
Duke Medical Center last month following a double lung transplant. He will be greatly missed
by all of us.

CHAIRMAN’S COMMENTS

Chairman Emory stated this is a short meeting. We have had several eventful meetings over the
past eight to twelve months dealing with terminal groins, so a low-key meeting is due. You have
received the schedule for our future meetings through February. They are all one-day meetings
located at the NOAA/NCNERR Auditorium in Beaufort. This is in recognition of the budget
situation in the state. In the Executive Committee meeting we talked about the need to make the
most efficient use of that time and we will give this some thought as we plan our next meeting.
We will also be thinking about the best way to make sure that the Coastal Resources Advisory
Council is incorporated. We reported our terminal groin recommendations to the Environmental
Review Commission of the Legislature as required by the House Bill. We were to make those
recommendations by April 1 and we met that deadline. We submitted the report and it was also
sent to the leadership in the Legislature. At this point we have not heard any response from the
ERC.

CONTESTED CASES
McDaniel Kirchner v. DCM (09 EHR 4153) Morehead City, Water Depth

Christine Goebel of the Attorney General’s Office stated Mr. McDaniel and Ms. Kirchner are not
present and did not indicate that they planned to be here. Ms. Goebel stated in this contested
case we are asking the Commission to uphold and adopt the Administrative Law Judge’s
decision in this case. There was a one-day hearing back in February. At the conclusion of the
hearing the ALJ, Beecher Gray, ruled from the bench in favor of DCM Staff.

There are two adjacent lots on Calico Creek in Morehead City. Calico Creek at this location is a
primary nursery area. The field report in this case indicates that normal low water is between
zero and negative six inches with a tidal range of about 2 %; feet. Petitioners have proposed a
4°x194’ pier that was a joint pier for these two lots. They also proposed a 10°x40’ platform and
two 13°x13’ boatlifts. During the Major Permit process there were objections received from
DCM field staff. They noted that the ingress and egress at these shallow depths has the potential
to cause new excavation through prop dredging. Field staff recommended against granting the
permit. The Division of Marine Fisheries also submitted their objections. They recommended
denial due to significant adverse impacts to shallow bottom habitat and shell habitat by prop
dredging. The Wildlife Resources Commission also had objected to the permit reiterating
DMEF’s concerns. The Division of Water Quality indicated that they were headed toward a
denial in their 401 permit process due to the significant impacts to the primary nursery area



habitat. Based on these comments, the Division of Coastal Management denied the permit
application due to inconsistencies with two rules. The owners had also received a permit in 2008
for the pier and platform without the boatlift access. Potentially they could get a permit for that
again. At the end of the hearing the ALJ found in favor of DCM’s permit denial and the judge
agreed that the proposed project would cause significant adverse impacts to the PNA habitat.

We are asking the CRC to uphold the Administrative Law Judge’s decision and DCM’s denial of
the permit.

Melvin Shepard made a motion to adopt the Administrative Law Judge’s decision in its

entirety and find that DCM acted correctly. Jamin Simmons seconded the motion. The
motion passed unanimously (Mitchell, Webster, Simmons, Wynns, Bissette, Peele, Weld,
Shepard, Carter, Cahoon, Old, Wilson, Elam).

VARIANCES
Bennett Brothers Yachts, Inc. (CRC-VR-10-01) Wilmington, Dredging depth

Christine Goebel of the Attorney General’s Office, representing the Division of Coastal
Management, stated Petitioner owns an existing marina in Wilmington just north of the Isabelle
Holmes Bridge crossing the Northeast Cape Fear River. Bennett Brothers Yachts, Inc. was
issued a CAMA permit in 1997 for construction of a marina and the upland boat repair facility.
Ms. Goebel reviewed some of the stipulated facts of this variance request. On June 10, 2009,
Petitioners submitted an application for a major modification of the earlier permit proposing to
dredge an area of about 87,000 square feet within the footprint of the existing docks to remove
sediment that had accumulated since the marina was constructed without dredging in 1997. In
December of 2009, DCM denied Petitioner’s application for the Major Permit. The primary
issue was the proposed new dredging in a primary nursery area which is prohibited by CRC
rules. All of the area of the proposed dredging is within a primary nursery area and this area was
designated a primary nursery area when the property was purchased. No dredging was proposed
or authorized in the 1997 permit. Staff would note that stipulated fact #23 talks about the
condition of the property in 1997, but a lot of time has passed since then.

Ms. Goebel reviewed the four statutory criteria that must be met in order to grant the variance.
Staff and Petitioners disagree on all four criteria. Staff feels strict application of the rules will
not cause the Petitioner unnecessary hardship. In fact, Staff believes that the rules cause
hardships which are necessary for new dredging because this area is classified as a PNA. Staff
does not believe that hardships result from conditions which are peculiar to the petitioner’s
property since siltation in marinas is common and a predictable occurrence. This site has long
been designated as a PNA and this area has the characteristics of a PNA. Staff believe that
Petitioners have caused their own hardships in this case. It has been a PNA for a long time, it is
a functioning primary nursery area, siltation in a marina is a typical occurrence, and all of these
things could have been anticipated and designed around in 1997. Staff finds it would not be
consistent with the spirit of the rules to grant a variance in this case. A variance would allow
new dredging at this location which was and continues to be a functioning PNA. Staff also notes
that the mitigation measures that are now proposed by Petitioner were not evaluated by DCM
and the other resource agencies during the permit process so Staff are not comfortable making
any conclusions about mitigation measures at this time. To allow new dredging in a functioning,



designated primary nursery area over the specific objections of DMF would not help to secure
the public’s safety and welfare. Granting a variance would not preserve substantial justice.
Dredging in this functioning primary nursery area was never allowed in the past and to allow
dredging at this time would not preserve substantial justice as there is no fairness in changing the
rules for one marina but not all the marinas located in a primary nursery area along the coast.

William Raney, Jr. of Wessell & Raney LLP, represented Petitioners. Mr. Raney stated Patricia
Bennett, owner of Bennett Brothers, as well as Bruce Marek, consulting engineer of the project,
are both present. Mr. Raney stated there was a misunderstanding with the permit application and
the review by the agencies. You will note in the materials that you have been provided that the
staff report for this project indicates that there would be dredging to minus twelve feet
throughout the footprint of the proposed dredging. The actual application indicates that the
dredging under the docks was to be to minus six feet tapered down to a natural contour at minus
twelve feet as it gets out further into the marina. You will also note that some of the comments
from the agencies indicated that they believed that the dredging requested was to minus twelve
feet. In addition to that, the request that we are making today is to not go the full six feet that
was originally requested, but just to the minus 4.5 feet. That will float the docks and will be
more or less equivalent to the depths when the original construction occurred.

Jerry Old made a motion that strict application of the rules cause the Petitioner
unnecessary hardships. Renee Cahoon seconded the motion. The motion passed with
twelve votes (Mitchell, Webster, Simmons, Wynns, Bissette, Peele, Weld, Veronica,
Cahoon, Old, Wilson, Elam) (Shepard abstained).

Jerry Old made a motion that hardships result from conditions peculiar to the Petitioner’s
property. Renee Cahoon seconded the motion. The motion passed with nine votes in favor
(Mitchell, Simmons, Wynns, Bissette, Peele, Weld, Old, Wilson, Elam) and four against
(Webster, Shepard, Carter, Cahoon).

Bill Peele made a motion that the hardships do not result from actions taken by the
Petitioner. Charles Elam seconded the motion. The motion passed unanimously (Mitchell,
Webster, Simmons, Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Wilson,

Elam).

Bob Wilson made a motion that the variance will be consistent with the spirit, purpose and
intent of the rules; secure public safety and welfare; and preserve substantial justice. Bob
Wilson added the condition that Petitioners be permitted to dredge to -4.5 MLW plus allow
another half a foot to ensure they reach their 4.5 foot depth. Jerry Old seconded the
motion. The motion passed with nine votes in favor (Mitchell, Simmons, Wynns, Bissette,
Peele, Cahoon, Old, Wilson, Elam) and four against (Webster, Weld, Shepard, Carter).

This variance was granted.



Lawing (CRC-VR-10-02) Chowan County, Boathouse
**Lee Wynns stated he has a business on the Chowan River, but it will in no way effect
deliberations on this variance request.**

Christine Goebel of the Attorney General’s office represented Staff. Ms. Goebel stated
Petitioner proposes to construct a 14’ x 28 boathouse by building a roof over an existing boatlift
attached to an existing pier and platform in Edenton, along the Chowan River in Chowan
County. The Petitioner’s property has approximately 50 linear feet of shoreline. DCM denied
Petitioner’s application based upon inconsistency between the requirements set forth in 15A
NCAC 7H .0208(b)(6)(G) which states that boathouses shall not be allowed on lots with less
than 75 linear feet of shoreline. Ms. Goebel reviewed the stipulated facts in this variance and
addressed the four statutory criteria. Staff does not believe that strict application of the rules
cause the Petitioner unnecessary hardship. From the existing pier, boatlift and platform
Petitioners have been able to utilize their pontoon boat. Staff do not believe that hardships are a
result of conditions peculiar to Petitioner’s property as all of the lots within the subdivision also
have 50 linear feet of shoreline. Staff and Petitioner agree that none of the hardships result from
actions taken by the Petitioner. Staff does not believe that this variance request would be
consistent with the spirit, purpose or intent of the rule. Petitioners raise some takings claims;
however Staff does not believe that these claims are right. Staff feel that substantial justice is
preserved if the variance is denied as 50 feet of shoreline is not close to 75 feet of shoreline.
This policy is a statewide policy and the minimum shoreline requirement must be applied
consistently. '

Pierce Lawing, Petitioner, stated I am a scientist and an engineer and spent 36 years with NASA
but I am not instructed in matters of law. This is an objective situation. This rule usurps the
power of riparian neighbors who have already approved what I want to do. I am in tune with the
environment, both preservation and intelligent use. I object to some of the verbiage used in
Staff’s position including the preservation of aesthetic value of our coastal resources by
‘preventing clutter and excessive structures.

Melvin Shepard made a motion to support Staff’s position that strict application of the
applicable development rules, standards or orders issued by the Commission will not cause
the Petitioner unnecessary hardships. Joan Weld seconded the motion. The motion passed
with twelve votes in favor (Mitchell, Webster, Simmons, Wynns, Bissette, Peele, Weld,
Shepard, Carter, Cahoon, Wilson, Elam) and one opposed (Old).

Veronica Carter made a motion to support Staff’s position that hardships do not result
from conditions peculiar to the Petitioner’s property as all the lots are 50 feet in width. Lee
Wynns seconded the motion. The motion passed unanimously (Mitchell, Webster,
Simmons, Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Wilson, Elam).

Veronica Carter made a motion that hardships do not result from actions taken by the
Petitioner. Lee Wynns seconded the motion. The motion passed unanimously (Mitchell,
Webster, Simmons, Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Wilson,
Elam).



Joan Weld made a motion to support Staff’s position that the variance would not be
consistent with the spirit, purpose, or intent of the rules; would not secure public safety;
and would not preserve substantial justice. Melvin Shepard seconded the motion. The
motion passed with twelve votes (Mitchell, Webster, Simmons, Wynns, Bissette, Peele,
Weld, Shepard, Carter, Cahoon, Old, Elam) and one opposed (Wilson).

This variance was denied.

SPECIAL PRESENTATION

Jim Gregson stated Ed Brooks passed away last month after a double lung transplant at Duke
University. Brenda McDonald, Ed’s wife is present at the meeting today. Jim presented the
Order of the Longleaf Pine for Ed Brooks to Brenda on behalf of Governor Perdue.

Bob Emory presented the Eure Gardner award for Ed Brooks to Brenda on behalf of the Coastal
Resources Commission.

PUBLIC COMMENT
There were no public comments.

PRESENTATIONS
Legislative Advisory Subcommittee on Offshore Energy Exploration — Recommendations

Doug Rader, Co-Chair Legislative Subcommittee

Doug Rader stated this is the first public presentation of the findings and recommendations of the
Legislative Subcommittee on Offshore Energy Exploration following the presentation to the
President Pro-Tem and the Speaker of the House. We spent a year after the initial authorization
by Mr. Hackney and Mr. Basnight in exploring the implications, both cost and benefit, associated
with oil and gas related exploration and development. After our charge was expanded in April
2009, it included other alternative energy opportunities in the coast and offshore waters of North
Carolina. We presented an interim report in May 2009. In the intervening time we had a total of
eleven meetings during twelve active months. We listed to more than 30 professional witnesses,
held public hearings in each region of the coast and inland at most of our meetings. We also
assembled a very large web-based information portal on both environmental, economic, and
governance related material related to offshore energy exploration. The membership on the
panel was 24 citizens. There was excellent work by Dr. Jeff Warren of the Division of Coastal
Management as well as a wide array of other stakeholders.

We were asked initially to look at the way the federal governance mosaic interacts with North
Carolina’s and the opportunities that this created for North Carolina to engage in federal decision
making related to the offshore waters off of North Carolina. We were asked to examine the
relevant federal legal authority related to this area and the implications on the nation’s energy
supply including the best estimates available for what oil and natural gas lie there, the likely
financial impacts including the cascading economic impacts of any development that might
occur, the likely environmental impacts of exploration and development with a variety of
specifics, and the likely impacts mediated through environmental impacts and the support
infrastructure on the people and citizens of North Carolina. The charge was expanded to do all



of these things for other energy sources. We approved our final report on April 13. One week
later the Deepwater Horizon drilling rig in the Gulf of Mexico blew out. This changed some of
the premise on which we were working. One of the main tasks of the committee was to begin
assembling the historical and current information that is available related to the task with which
we were charged. The second thing that happened during the time that we were meeting was the
UNC Consolidated Universities completed their wind study off coastal North Carolina with a
spectacular amount of highly technical investigation and analysis to a strong recommendation for
where and how North Carolina might consider moving forward with wind. Wind could provide
most if not all of North Carolina’s net power needs.

The first finding of the Subcommittee is that the energy resources offshore North Carolina are in
fact significant, both in terms of both potential oil and gas and also alternative energy sources.
With each of those there are significant risk and significant benefits. The ongoing federal
activities in the outer continental shelf off of North Carolina have the potential to significantly
affect North Carolina. North Carolina has a significant opportunity to shape the ways in which
federal decision making goes forward. At the time the report was approved and as of today, the
current revenue and royalty sharing programs in the United States do not allow for North
Carolina to benefit directly from payments associated with offshore energy, although there are
some limited opportunities for alternative energy development. The coast is in fact changing.
The anticipated rise in mean sea levels and perhaps the increase in intensity or frequency of
tropical cyclones and extra-tropical storms have to be built into the development patterns. There
is significant opportunity for energy to be produced in coastal and offshore North Carolina
should North Carolina be able to rise to the challenges from these obstacles.

The first recommendation is that it is time for North Carolina to begin investing in understanding
in much more detail the outcomes and implications of each of these likely scenarios. The
scenarios that are likely include (1) that nothing at all happens here; (2) that it happens but it
happens because people in Virginia are far ahead of us and more progressive; (3) there is leasing
off of North Carolina, but no exploration occurs; (4) that drilling occurs, but no commercial
deposits are found; (5) development drilling occurs and a commercial resource is found, but
existing shoreside support facilities in Virginia or South Carolina end up providing the servicing
and landing the product; (6) production occurs in North Carolina, only gas comes ashore, and (7)
commercial resource is found, the production occurs, both liquids and natural gas come ashore in
North Carolina. All of the likely alternative energy alternatives should be analyzed. We believe
strongly that any of these alternatives, including fossil fuel and wind, need to be accompanied by
the development and implementation of strong and adequate programs and practices that protect
North Carolina’s environment, communities and people and the state’s economic well being as
we build a new energy industry. It remains a strong feeling of the Subcommittee, as was
memorialized in our interim report, that revenue sharing and fair treatment for the state of North
Carolina is a necessary condition for pursuing either renewable or nonrenewable energy
industries in the state. We also suggested strongly that the General Assembly look for
opportunities to compete with our neighbors, but also coordinate opportunities. North Carolina
needs a mechanism to make choices between these alternatives. We believe that a
comprehensive advisory body on marine, coastal, and estuarine issues ought to be reinstituted to
provide for coordination among different stakeholders and interest areas in terms of North
Carolina’s ocean future. We recommend strongly that these recommendations be taken seriously



and be adopted and handed off to the Governor’s Scientific Advisory Panel on Offshore Energy
so that the work that we were unable to get done can be continued. Funds should be made
available from a variety of sources to be able to develop the information that is necessary to
make reasonable choices among these opportunities. Finally, the State’s agency staff be
empowered by resources and staffing to be able to be a major player in representing all of us as
citizens and the state of North Carolina in moving forward with this process.

By April 13, we were able to accommodate a variety of last minute changes including the fact
that Secretary Salazar had abandoned his self imposed moratorium on offshore new oil and gas
leasing in the outer continental shelf in the United States. He had proposed a focusing of effort in
the western part of the eastern Gulf and in the U.S. southeast from Delaware down to north
Florida as a new area for exploration. That hasn’t changed. That is still the intent of that
Department, but we were able to get this integrated into the report. A week later changes in
policy are already beginning. MMS’s job of managing the revenues and royalties from this asset
and serving as the watchdog has already been announced to be ready to be adjusted. The report
remains a solid foundation for North Carolina moving forward. But it makes the work of the
Governor’s Scientific Advisory Panel more imperative in ensuring the needs of North Carolina
are fully protected moving forward.

Inlet Hazard Area Update (CRC 10-26)
Jeff Warren
Margery Overton

Jeff Warren stated the first rule is 7H .0304 which defines the boundaries of the inlet hazard
areas. The development use standards inside of the boxes will also be discussed. These are the
most studied pieces of sand and beach on the coast. There is nothing arbitrary about these boxes.
In September 1978 the Priddy and Carraway inlet document, which is referenced in 7H .0304,
came out. At the time the statistics that Priddy and Carraway used were the best that they could
come up with. This report only projected ten years into the future. In 1988 the boxes, which are
the current boxes, became inadequate. We have to develop some new methodologies to come up
with new boundaries. This is a very scientific approach. This is well thought out and there are
some really good methods that have gone to classify the hazard related inlet processes. This
report that we are proposing is not saying that the inlets have greater hazards than the oceanfront;
it just says that they have different hazards. These boxes are not exclusion zones for
development, but they are zones inside of which it is a stand alone AEC. Inside of this box you
can put use standards of what you will and will not allow when it comes to development. The
current development standard is there is no commercial or multi-family greater than 5,000 square
feet. No lots platted after 1981 can have a greater density of one unit per 15,000 square feet.
There is no single family exception. The erosion rate in the current boxes uses the erosion rate in
the adjacent ocean erodible area. We do have a new set of erosion rates and later this summer
we are going to start with the erosion rate update for the entire oceanfront including the inlets.
This inlet project is also working in tandem with what we are doing on the oceanfront and we
expect to have actual inlet erosion rates and not the adjacent OEA rate. There is a need to update
the inlet hazard areas. The report is out of date, we have new technology, we have new data, we
have a new understanding, and we have new software that helps us get a better spatial feel for
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what is happening. The report provided to you includes new methods and new analysis on our
twelve developed inlets. It also includes the remaining inlets and keeps those boxes the same.
That is not to say that those boxes should remain the same forever. If we do have the ability in
the future with Staff and money to gather data, we should potentially look at those. However,
they are the non-developed inlets and are the inlets that are a lower priority. We wanted to focus
on the twelve developed inlets. We looked at shorelines and looked at what the shoreline was
doing moving oceanward to landward and we also looked at what the shorelines were doing in
the throat of the inlet and moving back and forth. We can say that for the most part, ten of the
twelve inlets are oscillating inlets. As one side of the inlet erodes back, the other side has
drumsticked out and is accreting. Dredging of the inlets and dredged disposal along there can
overprint the natural signal. Two inlets are migrating inlets, Tubbs and New Topsail. There are
two things we look at when we are dividing these inlet hazard boxes. One is the point along the
shoreline as you step away from the inlet where the shoreline is no longer controlled by the inlet
itself. The first part of the strategy was to walk along the shoreline figuratively and look in space
and time and see at what point that you step away from the inlet do you start to move toward the
oceanfront processes driving a majority of shoreline change. The first part of defining these
boxes is the oceanward beach. Beach width was looked at also. Beach width is defined by mean
high water and measured back to the first line of stable and natural vegetation. We also looked
at things like historic inlet pathways, topography and geomorphology. There was a suite of data
that we looked at and the Science Panel then used this information to decide how to draw the
line. DCM was involved in crunching the numbers, but this report has the blessing of the
Science Panel. We looked at bathymetry and the shoal system and how it affects the
hydrodynamics. We also looked at where the inlet had been in its worst case scenario.

This is the first step in a two step process. The boundaries for each inlet were reviewed. This
report has the boundaries from the Science Panel and are the Staff’s recommendations for the
new inlet hazard boundaries. This will be an expansion of the existing IHA AEC. This is
considered a final report and a final set of recommendations. We also feel that this report and
the change to 7H .0304 is only part of the issue. Now we have to talk about what you can do
inside of the boxes. When we last looked at these boundaries, Staff came before the CRC with
some draft policies to revise the existing language for development inside the new boxes. There
were three major issues that the Science Panel was uncomfortable with. The first was the
erosion rate. They did not want to use the adjacent ocean erodible area to determine the erosion
rate for the inlets. DCM agrees. As we update the erosion rate for the entire oceanfront, it will
include the inlets. The second issue was the setback. The Science Panel believed there was a
better way to calculate setbacks in an inlet hazard area. Maybe the vegetation line is not the best
point from which to measure the setback in an IHA. Maybe there is a better way to determine
the setback.

Margery Overton stated the boxes are data driven and very scientific. The Science Panel strived
to have consistency as we went through data analysis. There are a few places that other factors
were used to modify the lines, but in most cases it is a straight mathematical projection. We
calculated the rate and the standard error, multiplied by 30, and that gave us the 30-year risk line.
This line shows the potential shoreline in thirty years. This line is an indicator of risk more than
an absolute indicator of the shoreline in thirty years.
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Spencer Rogers stated the Science Panel looked very hard at continuing to use the vegetation line
as a measurement point but we couldn’t come up with a way that would work on both sides of
the inlet. What the Science Panel is trying to do with the inlet hazard area boxes is to identify an
area where it is just as important to look at the inlet as it is to look at hurricanes and other ocean
hazard definitions. The risk line is an attempt to give the CRC an equivalent of a 30-year
setback based on the inlet oscillations not on hurricane oscillations. One distinct difference in
the way those 30-year lines come out is in long-term erosion you expect the endpoint to be the
worst point. That is not the case in the inlets. Margery Overton stated there are four things to
keep in mind. The 30-factor is the same. A hybrid vegetation line is used instead of the
vegetation line you would find on the lot today. Use a linear rate. There is an additional factor
to improve the estimate of the projection of the linear rate. This would be the new setbacks and
not the setbacks as they exist today.

Jeff Warren stated there are two things to consider. The first is the boxes. DCM and the Science
Panel are very comfortable with the proposed inlet hazard area expansion. The next question is
how to address development inside of those boxes. The Science Panel had some concerns about
the erosion rate and using the actual updated rate. We agree and are going to incorporate that
into the update. The other issues will be policy issues that we would like to get some direction
from the Commission. How would the Commission like to see setbacks addressed inside of the
inlet hazard area? Do you want to continue to use the first line of stable and natural vegetation,
which can move very quickly? Do you want to use the current line of vegetation with a different
setback factor? Do you want to incorporate where the adjacent structures are to make sure
nothing goes further oceanward? Would you like to consider incorporating some of the risk
lines? There are a couple of things you could do with a risk line. The first is it could be used as
a static line which could be the setback. Another option would be to look at it as a zonation of
the inlet hazard area. It is safe to say that not everything inside the box is at the same level of
risk. The Science Panel has done an excellent job of identifying the areas of higher risk. Inside
the boxes there could be two different risk zones that are identified by where the line is. Another
way to apply this would be to put these maps on the website for public education. We are
confident with the boxes but we need to wait to see what the Commission wants to do inside the
boxes.

David Webster stated that he is concerned about using a street as a line. It seems arbitrary and
may be hard to defend in a court of law.

Jeff Warren stated that Staff would come back with some GIS analysis, some lot counts, and try
the zoned approach to begin discussion at the next meeting.

2010 Draft CHPP Recommendations (CRC 10-27)
Jimmy Johnson, DENR

Jimmy Johnson stated the Coastal Habitat Protection Plan was voted upon in 2004 by the EMC,
CRC, and MFC and approved. It was later signed by the three Commission chairs in the spring
of 2005. As part of the enabling legislation, it is required that the CHPP be reviewed and
updated at least once every five years. The DMF staff is the primary staff responsible for
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revising and rewriting the CHPP with consultation from other DENR agencies, the CHPP team
and the CHPP steering committee. Bob Emory and Joan Weld are the CRC’s members of the
steering committee. Mike Lopazanski, Scott Geis and Tancred Miller are on the CHPP team.
These chapters of the CHPP have all been through review by the steering committee, the team, as
well as a number of outside agencies. What I am seeking today is your authorization to go
before the public in a series of public meetings to present this draft revised CHPP.

Back in the late 1980’s or early 1990’s it was observed that we were experiencing a decrease in
our coastal fisheries recreational and commercial fisheries and notice of habitat issues. The
CHPP came about as part of the Fisheries Reform Act of 1997. The Fisheries Reform Act
completely changed the way that we manage North Carolina fisheries as well as the habitats that
support the fisheries of North Carolina. Two of the primary changes are that we now manage
fisheries through fisheries management plans and the CHPP. The goal of the CHPP is the long-
term enhancement of coastal fisheries which are associated with each of the habitats. The CHPP
is a document that we use as a reference and a guide for activities within the Department. It
includes the latest scientific studies on requirements needed for the habitats as well as ecological
value and threats to the specific habitats. It also includes scientific justification for
recommended management changes. The recommendations you have before you have been
agreed upon by the members of the CHPP team as well as the members of the steering
committee. Every two years we will bring implementation plans before you. The CRC will vote
on the implementation plans which are specific to the Division of Coastal Management. We
have three public meetings set up for June 8, June 14 and June 17. We will incorporate the
changes in July. We hope to have the final draft to the Commissions for their approval in
September. This version of the CHPP has about fifty percent new and reorganized information.
Some of the new issues that are included in this revision include sea level rise and climate
change, invasive species information, pharmaceutical and chemical affects on habitats and
fisheries, as well as updated mapping. As part of the Executive Summary we have included what
we consider to be six major accomplishments over the past five years. The water column is the
media where all fish live. It connects and it affects all other coastal habitats. All species utilize
this significant habitat. Status and trends are new issues that are showing up in this revision of
the CHPP. We need a comprehensive water quality monitoring coverage for our estuaries. You
will see some of the accomplishments in the revised chapter. The oyster shell recycling program
has been a tremendous accomplishment as well as the increase in the number and size of oyster
sanctuaries. Submerged aquatic vegetation is often considered to be an indicator of healthy
ecosystems. This is primarily due to its stringent water quality needs. We have seen a global
and national decline in submerged aquatic vegetation. In North Carolina we have seen some
increase in SAV, but how long we continue to see the increase will depend on the amount of
rainfall over the next couple of years. We have had aerial imagery taken of the entire North
Carolina Coast. We are still working to delineate those images. The adoption of the coastal
stormwater rules has helped. The modified definition of submerged aquatic vegetation has been
incorporated into the revised CHPP. Wetlands are the habitats that border the transition from
water to land. Approximately 95% of our commercial and recreational fisheries are dependent
on wetlands. We continue to track losses of wetlands and continue to work towards alternative
shoreline stabilization techniques. Sediment criteria rules were an accomplishment. The
modification of the CRC’s dock and pier rules was another accomplishment. We need to
continue to update our bathymetric maps. We need to continue to work to make alternatives to
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hardened structures more attractive. We also need to continue to implement sand management
strategies as that resource becomes more and more valuable. The hard bottom chapter has
changed very little. This has to do with structures on our ocean floor such as coral colonies or
wrecks in order to enhance fisheries or habitat in specific areas. It is a refuge for our fisheries
and a secondary nursery area. A couple of new habitat areas of particular concern have been
proposed off of Cape Lookout and Cape Fear. We need to continue to monitor these habitats and
monitor the effect of beach nourishment on our fisheries. One of the chapters deals with
ecosystem base management as well as strategic habitat areas. This chapter discusses the
interaction among habitats and fisheries due to the diversity of the habitats here in coastal North
Carolina. Many of the habitats overlap one another. One of the things that we see is that all
habitats are affected by more than one threat. All threats affect more than one habitat. Also
included in this chapter are strategic habitat areas. The CRC has been provided a chart of
recommendations. These are the new recommendations that have been added to this final
chapter. Each goal has a couple of new recommendations. One of the new issues the CHPP
talks about is invasive species and we need to enhance control of these invasive species. Some
of the habitat restoration activities and plans are a couple of new recommendations. An energy
component has also been added. Another new recommendation was to be able to maintain
adequate water quality for the support of present and future aquaculture activities. The state is
on record in support of mariculture and aquaculture. We need to be sure that we have an
adequate supply of good water and water quality to ensure that this activity maintains viability.

Joan Weld made a motion to recommend sending the CHPP Update to public hearing. Bill
Peele seconded the motion. The motion passed unanimously (Mitchell, Webster, Simmons,
Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Wilson, Elam).

ACTION ITEMS
Land Use Plans

John Thayer stated he wants to start with an update on the 7B Land Use Plan Review Committee.
The Committee had its first meeting via conference call and the consensus was that Frank Rush
would be the chairman of that committee and meetings would be held on the third Tuesday of the
month in opposite months of CRC meetings. The committee scheduled four meetings. June will
be the first face-to-face meeting and the committee will review the rules and the process. The
members of the Committee are Charles Elam, Christine Mele, Ed Mitchell, Lee Padrick, Bill
Peele, Dara Royal, and Tim Tabak. All committee meetings will take place in Morehead City.
The meeting schedule is June 15, August 17, October 19, and December 14.

Mr. Thayer stated there are two plans for certification and one land use plan amendment. Staff
has no issues with either of the two land use plan certifications. Staff also recommends
certification as each land use plan has met the substantive requirements of the guidelines and
there are no conflicts evident with state and federal laws.

Melvin Shepard stated he has not been receiving a copy of the land use plans in advance of the
meetings. John Thayer stated the link to the full land use plan is provided in the Staff’s report

14



that is provided in the mailout materials, but in the future will provide the link to the CRC
members prior to the agenda packets being mailed.

Town of Caswell Beach LUP Certification (CRC 10-18)

Charles Elam made a motion to certify the Town of Caswell Beach Land Use Plan. Jerry
Old seconded the motion. The motion passed unanimously (Mitchell, Webster, Simmons,
Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Elam) (Wilson absent for
vote).

Town of Oak Island LUP Certification (CRC 10-19)

Jerry Old made a motion to certify the Town of Oak Island Land Use Plan. Renee Cahoon
seconded the motion. The motion passed unanimously (Mitchell, Webster, Simmons,
Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Elam) (Wilson absent for
vote).

Town of Navassa LUP Amendment (CRC 10-20)

John Thayer stated this is an amendment to an existing land use plan for the Town of Navassa.
The Town of Navassa’s plan was certified in 1999. Per our guidelines, when a document that
was certified prior to 2002 is amended, they are not required to meet the new rules unless they
amend more than half of the document. The Town if Navassa is in the process of updating their
land use plan. They are amending policy per the provisions in our guidelines under .0901 that
does not require meeting the management topic requirements. Their amendment is to clarify
their provisions related to marinas. Their existing policy prohibits marinas. Marinas are still
prohibited, but upland marinas may be permittable provided the appropriate standards are met.
Staff does recommend the certification of the amendment and that it meets the substantive
requirements as outlined in the 2002 guidelines section 7B .0901(a)(1) and (4) of the land use
plan amendment guidelines. There are no conflicts with either state or federal law.

Jerry Old made a motion to certify the Town of Navassa Land Use Plan Amendment.
Veronica Carter seconded the motion. The motion passed unanimously (Mitchell, Webster,
Simmons, Wynns, Bissette, Peele, Weld, Shepard, Carter, Cahoon, Old, Wilson, Elam).

Rule Adoptions
NCAC 07H .0104 Application of Erosion Setback Factors (CRC 10-21)

Jeff Warren stated there are two grandfather clauses for oceanfront setbacks. There is a pre-
CAMA, which is everything platted before June 1, 1979 falls under the exceptions under
.0309(b). 7H .0104 is the post-CAMA grandfather that are any lots platted after June 1, 1979 to
present can qualify for this exception. You have sent this rule to public hearing and there was
one comment made at the last Commission meeting by Mr. Ferriss. He also submitted a
comment in writing. The comment focused on the oceanfront setbacks regarding the static line
specific to Oak Island. I spoke with Mr. Ferriss during the last meeting about some of his
concerns and explained that his concerns were not related to this rule. There was also a set of
comments that were sent to the Governor from the Town of Kill Devil Hills after the comment
period closed that expressed concerns about 7H .0104. The Secretary’s office asked Coastal
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Management to respond to these comments. The comment was a misunderstanding of what this
grandfather clause is. Staff recommends adoption of 7H .0104 which is a revision of the current
rule. We are not adding or removing a grandfather clause. We are clarifying an existing rule.
This rule revision says that if the erosion rate drops and the current rate is lower than the rate
when the lot was platted, if platted after June 1, 1979, then you can use the lower rate. The
current rule does not allow use of the lower rate if it is the most current rate. If you use the lower
rate then you are limited in total floor area to 2,000 square feet and it can be no further
oceanward than the landward most adjacent structure. The new rule says that if you can’t meet
the current rate, you can look at a lower rate in the past but we have some restrictions.

Charles Elam made a motion to adopt 1SA NCAC 07H .0104. Jerry Old seconded the
motion. The motion passed unanimously (Mitchell, Simmons, Wynns, Bissette, Peele,
Weld, Shepard, Carter, Cahoon, Old, Wilson, Elam) (Webster absent for vote).

OLD/NEW Business

Chairman Emory stated he would like to talk about the reappointment process. There are seven
Commissioners whose terms are expiring in June. Bob Wilson has indicated that he does not
wish to be reappointed and this will be his last official meeting. Bob Wilson stated it has been
his pleasure to serve the State and work with each of the Commission members over the past
eight years. Jim Gregson stated the Governor’s office has contacted the seven members whose
terms are expiring and let them know who they need to contact if they wish to be reappointed.
The Governor’s office has also sent letters to the nominating Boards in the counties and the
municipalities notifying them of the vacancies and the categories that need to be filled. The
approach is a little different. The Statute says that the Governor decides which categories should
be sent to each county and sends four of the vacancies to each of the counties for nomination. It
looks like what they did this year is sent all the vacancies and told the Boards to nominate four
people of their choosing. Joan Weld stated this year there is a nomination form that must be
filled out by the Commissioner who wishes to be reappointed and this has not had to be done in
the past. Chairman Emory stated nominations to the Governor’s office are due by June 1.

Chairman Emory stated there are several items that have come up that need to be addressed at
future meetings. The first is what to do when the sandbag moratorium expires. The groin Bill
placed a moratorium on enforcement of sandbag removals. The moratorium will expire in
September. Jim Gregson stated we should give a brief history of the sandbag rules and how we
got to where we are with the extensions of sandbags and the Bill that extended the removal date.
Mr. Gregson stated Spencer Rogers could give the history of past Science Panel
recommendations as they relate to sandbags including the issue that came up about the potential
for permitting larger tubes. Chairman Emory stated the second item is continuing the inlet
hazard area discussion. We also need to talk about excavated marinas out of uplands and their
interaction with primary nursery areas. There was also a desire to talk about marinas in primary
nursery areas in general. It would also be helpful for the Commission to get an update on
primary nursery areas and how they are designated and what criteria has to be met to be
designated. Renee Cahoon stated she would like to see the Commission become more proactive.
Our rules allow for innovative technologies and she would like to have the Science Panel take a
look at things that are going on around the world and bring them to the Commission to look at.
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Bill Peele stated he would like to form a subcommittee to meet with David Moye at his office
about agriculture drainage. Vernon Cox, CRAC Department of Agriculture, should be involved.
Jamin Simmons stated some innovation in agriculture is happening in eastern North Carolina and
staff could research tailwater recovery.

With no further business, the CRC adjourned.

Respectfully submitted,
Vo Campne O ol 30008
J ame@. Gregson, Executiv% Secretary Angela Willi@ecording Secretary
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Thereupon, the following proceeding was held:
THE COURT: Good morning, everyone.

This is the matter of Hugh and Denise

Donaghue versus the North Carolina Department

f Environment and Natural Resources,

Division of Coastal Management. I'm Don

Overby, Administrative Law Judge, assigned to
preside over this hearing. Present is

Mr. Hugh Donaghue, and also for the
Respondent is Ward Zimmerman from the
Attorney General's Office. 1It's File Number
09 EHR 0568.

Any preliminary motions or any other
matters to be disposed of prior to---

MR. ZIMMERMAN: Judge, Mr. Donaghue
actually asked me when we were out at the
site visit earlier about if you could clarify
the burden of proof and which side has it, et
cetera.

THE COURT: All right. Mr. Donaghue, on
these types of hearings, the burden of proof
would lie with the Petitioner.

MR. DONAGHUE: Yes, sir.

THE COURT: Oftentimes - and this will

be, I guess, subject to some discussion, but
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oftentimes, it's easier for presentation if
the Respondent undertakes the burden of going
forward which means they would put on their
evidence first, of course, but then again,
still the burden would remain with the
Petitioner.

MR. DONAGHUE: Yes, sir.

THE COURT: Either way is all right with
me. Do you want to go first or would you -
do you have any objection to - assuming the
duty of going forward but, again, recognizing
that the burden will still lie with him?

MR. ZIMMERMAN: No, I don't, Judge.

THE COURT: All right. Either of you
wish to be heard by way of an opening
Statement?

MR. ZIMMERMAN: Yes. Yes, Judge.

THE COURT: All right. Mr. Zimmerman?

MR. ZIMMERMAN: Would you like me to
stand, Judge?

THE COURT: Yes.

OPENING STATEMENT BY MR. ZIMMERMAN

MR. ZIMMERMAN: Okay. Your Honor, North

Carolina has a strong tradition of protecting

its environmental resources, and in regard to
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its coastal resources, the legislature has
enacted the Coastal Area Management Act. And
this act - commonly referred to as CAMA - was
enacted over thirty years ago, and it deals
with our coastal counties - the twenty
coastal counties - and specifically within
those counties areas of environmental
concern, also referred to as AECs.

And this law and the rules promulgated
under it have designated a few requirements
that any individual or company would have to
undertake if they want to develop in these
areas of environmental concern. And some of
these requirements - chiefly, among these
requirements are that various state and
federal agencies have both oversight
authority in permitting responsibilities for
a Petitioner or any individual to develop,
and that's the general rule.

Now there are a number of exceptions,
Your Honor. Chiefly, among these exceptions
are what is known as the repair rule. And
this simply states that if you have a piece
of development already in existence and it

was properly permitted previously or
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grandfathered in prior to the enactment of
CAMA, then you do not need to get a permit if
you are going to simply repair what you
already have.

Now this i1s a reasonable rule, but the
problem was, is that a number of people began
to use this as a loophole in building new
development without seeking proper oversight
or a permit from the Division of Coastal
Management. Now the Division of Coastal
Management is the chief agency designated
within the Department of Environment and
Natural Resources, by the law and the rules,
to both - to give oversight and to permit.

And so if someone wants to repair a
previous development that they have, what
they do or what the requirements state 1is
that they are allowed to repair if it entails
less than fifty percent of the total
structure - the total previous structure.

And this is commonly known as the fifty
percent rule.

Now the fifty percent rule states that
if you have a structure and some sort of

natural disaster or manmade event or just
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normal deterioration occurs, you're allowed
to fix your property or your development
without seeking repair if less than fifty
percent of the original structure is involved
in your repair. Now an example of this is,
let's say you have---

Well, actually, with this fifty percent
rule - it's actually broken into two
subcategories, and I'd like to talk just a
brief moment about those. The two
subcategories are nonwater-dependent
structures and water-dependent structures.
Now nonwater-dependent structures are like a
house or a gazebo, anything you can
essentially put in the middle of the state.

And if you have such a house and a
hurricane comes by - and let's say your house
was valued at a hundred thousand dollars
before the hurricane - and forty thousand
dollars' worth of damage occurred, you would
be allowed to repair your house without
getting a permit.

However, if more than fifty percent
damage occurred to your house, you would have

to seek a permit through DCM based upon the
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fact this is not merely a replacement of
development - not merely a repair of the
development, but actually replacement at this
point. And any sort of replacement is
categorized under the rules as sort of new
development, and new development requires
permitting.

Now water-dependent structures - and
these are, you know, as the name suggests,
structures that are found on the water such
as piers, docks, mooring pilings, platforms,
et cetera. These are a simpler type of
development structure. This is not based
upon a market value analysis like in the case
of nonwater-dependent structures like a
house. This is based upon an actual
structural analysis.

And this is simply because of the fact
that most of water development structures are
made of wood. They're simple. And the rules
allowed for this by creating, in this
particular case, an instance where you would
take the whole structure and decide has fifty
percent of that structure been rebuilt or

not, and if it has, then it would be
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considered replacement and thus require a
permit by DCM.

And an example of this would be, let's
say we have a dock and it's a hundred feet
long and a hurricane comes along and wipes
out the first forty feet of it. An
individual would be allowed to repair the
structure - their dock - without seeking a
DCM CAMA permit. Now let's say the hurricane
comes along and wipes out over fifty percent.
Then, in fact, they would be required to seek
a DCM CAMA permit in order to replace the
structure that is no longer there.

Your Honor, that is essentially what
happened here in this instance. The
Petitioners bought a piece of property. It
had a previous dock on it. The dock was
deteriorated, and as is completely allowed by
the rules, by this exception, they are
allowed to try to fix their property. The
problem is what they did is, they developed -
they replaced well over fifty percent - as we
saw on the site visit today and as you'll
hear in evidence later today, well over fifty

percent of the structure has been replaced,

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 13
and that is a violation of CAMA by the fact
that they did not seek oversight or a permit
from the advising agency, which is DCM in
this matter.

And, Your Honor, if you - I just would
like to go back to one instance - I guess
kind of an overthought of why the rules allow
for this. And I guess it makes sense because
if you have a piece of property and you have
an old dock out there, and let's say that
that dock gets wiped away or it's just
deteriorated and you want to just build a new
dock. You want to build a brand-new, shiny
dock.

Then you aren't allowed to do that on -
and subvert the rules, not get a permit, just
because you happen to be on the same
footprint of the previously existing
structure. And that's essentially the
purpose and intent of this rule.

Your Honor, at the end of this hearing,
we're going to ask for you to find that
Petitioner has not met his burden of proof,
that the State - the Respondent - has

substantially prejudiced Petitioners' rights
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and that they have committed errors - and
that we have committed errors that set forth
in rules - in North Carolina General Statute
150B-23(a), and that's the standard of proof
that you know they have to meet.

We would also ask you to find that
Petitioners in this instance had a piece of -
had a dock on their property. They rebuilt
it. They essentially replaced it. They were
well over the fifty percent threshold
required by our laws and by our rules, and
they did this without seeking a permit.

And, Your Honor, then we would ask you
to finally conclude that since this is the
case, DCM - or Petitioners should be required
to utilize the restoration agreement that DCM
has offered them, which is to return the
structure to predevelopment conditions.

Thank you, Your Honor.

THE COURT: Thank you, sir. Do you wish
to be heard by an opening?

MR. DONAGHUE: No, sir.

THE COURT: All right. You may call
your first witness.

MR. ZIMMERMAN: Yes, sir. I'd 1like to
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call Jonathan Howell to the stand, please.
THE COURT: All right. Come around,
please, sir. Left hand on the Bible and

raise your right.

JONATHAN HOWELL,
a witness called on behalf of the Respondent, being
first duly sworn in the above-entitled matter, was
examined and testified on his ocath as follows:

THE COURT: Thank you, sir. If you
would, please have a seat, and for the
record, please state your name.

THE WITNESS: My name is Jonathan
Howell.

THE COURT: Thank you, sir. Questions?

MR. ZIMMERMAN: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. ZIMMERMAN:

Q. So Mr. Howell, where do you work?

A. I work with the Division of Coastal Management in
Morehead City.

Q. And how long have you been with the Division of
Coastal Management?

A. I've been with the Division for five years.

Q. What do you do there?
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A.

Presently, I'm an assistant major permits
coordinator and review CAMA major permits.

Can you explain to the Court a little bit of what
that involves?

My present job as an assistant major permits
coordinator is, when a major permit is applied
for, I review all the comments that come in from
various state and federal agencies and make a
permit determination once we get all of the
information.

And have you been in this same - in this same role
for the entire time with DCM?

No, sir. I have - prior to assistant major
permits coordinator, I was a field representative.
Worked Carteret County some, Onslow County,
Pamlico County. And prior to that, I was a land
use planner for the Division.

And what did that involve?

Then I reviewed CAMA land use plans that were
written by counties and local governments.

Mr. Howell, could you tell the Court a little bit
about your educational background?

I have a graduate degree in environmental planning
from East Carolina University.

And what 1s involved in that?
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A.

Q.

In the environmental planning degree?

Yes.

Learned some about CAMA, just various
environmental regulations, geographic information
systems, just environment in general.

Mr. Howell, do you know the Petitioner in this
case?

Yes. Mr. Donaghue. I have done some - written a
permit on his property and been on his property
multiple times.

Can you tell the Court about the first time that
you came into contact with either him or his
property.

The first time I had went there was to write a
sandbag permit out at the point, and---

And when was that?

That was in November, I believe.

Of?

November of 2008.

So just last November?

Yes.

And what did you do then?

I went out there to do my fieldwork to look at the
erosion escarpment, make sure that a sandbag

permit was required on this oceanfront lot, and as
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soon as I turned the corner, I saw what had
previously been pilings, now was covered with
decking and was a pier.
Q. Let's see.
MR. ZIMMERMAN: Your Honor, may I
approach the witness?
THE COURT: Yes, sir.
MR. DONAGHUE: What are you marking
these?
MR. ZIMMERMAN: What's that?
MR. DONAGHUE: What are you marking
these?
MR. ZIMMERMAN: 1, 2, 3, 4.
MR. DONAGHUE: 1, 2, 3, 4. Okay.

Q. Mr. Howell, I'm going to hand you a series of

photographs marked Respondent's Exhibits 1, 2,

and 4.

(RESPONDENT'S EXHIBIT NOS.

3,

1-4

(MARKED FOR IDENTIFICATION

MR. DONAGHUE: And these - if I may,

sir, these exhibits were taken November of

'087

THE WITNESS: As I recall.

MR. ZIMMERMAN: We'll get into all that.

THE COURT: We'll let him identify them

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 19
and tell when they were taken.
(Thereupon, Mr. Zimmerman conferred with
Mr. Donaghue.)

Q. Mr. Howell, could you please identify the first
picture marked Respondent's Exhibit 1.

A. That first picture is of the pilings that were at
Mr. Donaghue's property.

Q. Okay. Could you turn and show the Judge and show
everyone involved here? That's going to be
Number 1.

MR. ZIMMERMAN: Judge, would you like me
to hand you a copy and we'll just have that
one in the formal evidence.

THE COURT: Yeah.

Q. And did you take that picture?

A. Yes, sir, I did.

Q. And when did you take that picture again?

A. The exact date, I cannot recall. It was early

November, late October of 2008.

Q. Okay. And what does that show?

A. That shows Mr. Donaghue's property and the
existing pilings that were at his property.

0. And is that a fair and accurate representation of
how the property looked when you were out there in

November of last year?
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A. Yes, sir.
MR. DONAGHUE: I'll also stipulate, sir.
THE COURT: All right. Thank you.
MR. ZIMMERMAN: Thank you, Your Honor.

We'd like to move this i1nto evidence.

(RESPONDENT'S EXHIBIT NO. 1
(OFFERED INTO EVIDENCE

MR. DONAGHUE: No objection.

THE COURT: All right. Admitted.
(RESPONDENT'S EXHIBIT NO. 1

(RECEIVED INTO EVIDENCE

Q. And let's see. So is that the property---

MR. ZIMMERMAN: And, Your Honor, I have
a procedural question on this. Since we did
the site visit this morning, how would you
like me to refer to that, or would you like
me to refer to that?

THE COURT: You can refer to it maybe, I
guess, clarifying as much as you can for the
record---

MR. ZIMMERMAN: Okay. Yes, sir.

THE COURT: ---since somebody is going
to have to transcribe this at some point, I
suppose.

MR. ZIMMERMAN: Yes, sir.
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Q.

So, Mr. Howell, just for the record, the Judge,
the Petitioner as well as the Respondents and our
witnesses were out at the site earlier this
morning. When we were on the dock, are those the
pilings of the dock on which we were standing
earlier today?
Yes, sir.
I'm going to ask you to turn to Respondent's
Exhibit Number 2. And what does this show?
This is a picture I took when I was on
Mr. Donaghue's property that shows the wave energy
at the site as well as the erosion escarpment and
a few of the remnant pilings.
So next to that blue beach chair, is that one of
the pilings that was in the previous picture---
Yes, sir.
-—--on Mr. Donaghue's property?
Correct.

MR. DONAGHUE: Could we get a date?

MR. ZIMMERMAN: Yeah. Sorry.
And did you take this picture as well?
I did, yes, sir.
And when did you take this picture?
At approximately the same time, late October or

early November.
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Q.

Were these series of photographs - were they all
taken at the same outing?

No, sir. This was two different site visits.
Okay. And when were these two different site
visits?

These were around the time that I was doing the
fieldwork for his sandbag permit in early November
or late October.

Okay.

MR. ZIMMERMAN: And, Your Honor, 1f I
may, and Mr. Donaghue, I would Jjust state
that this entire packet were taken at the
same two site visits, either in early
November or late November of last year.
Would you consent to that?

MR. DONAGHUE: I will consent to that.

THE COURT: All right.

MR. ZIMMERMAN: Okay. Thank you, Your
Honor.

And, Mr. Howell, can you please turn to the third
picture. What's categorized as Respondent's
Picture 3? And was this picture also taken at the
same time of the site visits?

That is correct, yes, sir.

And what does this picture depict?
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A.

This picture was taken to justify the need for
sandbags along the shoreline of Mr. Donaghue's
property. I was trying to show the erosion
escarpment as it continued down the shoreline, and
this is also taken for the purpose of Mr. Angel's
property who was requesting sandbags as well. So
as on the next-door neighbor's property looking
down the shoreline.
Okay. And is that Mr. Donaghue's house in the
background there?
It is, yes, sir.

MR. DONAGHUE: So stipulate.

THE COURT: All right.
And the water - if I may just draw your attention
to that, how far does the water go up to the
pilings there?
Can you rephrase?
Sure. I just would you like to describe for the
record where the water is on this picture.
It is up to the pilings in close proximity to the
house erosion escarpment.

MR. DONAGHUE: If T may clarify to

something so - for the record because I think
we're - the November '08 date - I think we

can agree that this is August of '09, and for
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purposes of this hearing, the decking was put
in, in August of '08. So I believe these
photographs would have been taken in '07.

And I have no problem with that, but I
just - I think we're all speaking here in
terms of '08, and that would be erroneous.

THE WITNESS: That could be true,

Mr. Donaghue. Time flies.

MR. DONAGHUE: And I just want to try to

be accurate. That's fine.

MR. ZIMMERMAN: Well, that is a good

point.
Q. Then, Mr. Howell, when - could you take a moment,
if you'd like, and just kind of recollect - when

did you take these pictures because I mean I think

that does have relevance here?

A. And I wish I had an exact date for you. I was - I

took my present job in December 31st of '08, which
was around the time that I believe I had written
Mr. Donaghue's violation. So it could have been
that August of '07 time frame. It may have just -
time just drug by. I wish I could give you an
exact date, but---

MR. DONAGHUE: And I'm not suggesting

that he didn't take the photographs or---
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THE WITNESS: Right.
MR. DONAGHUE: I'm agreeing to the area
and I'm agreeing to the photographs. I'm
just trying to make sure I have the right
date here.
MR. ZIMMERMAN: Fair enough.

Q. Could you now turn to the next photograph there?
It's going to be Respondent's 4. And what is this
picture of, Mr. Howell?

A. This is a picture of Mr. Donaghue's property and

the remnant pilings.

Q. Okay. So that's his house in the background
there?

A. That's correct.

Q. And those are the pilings in the foreground?

A. Correct.

Q. Okay.

MR. ZIMMERMAN: Your Honor, at this
time, I would move that Respondent's Exhibits
1, 2, 3, and 4 be admitted into evidence.

(RESPONDENT'S EXHIBIT NOS. 1-4

(OFFERED INTO EVIDENCE

MR. DONAGHUE: No objection.
THE COURT: All right. They're all

admitted.
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(RESPONDENT'S EXHIBIT NOS. 1-4

(RECEIVED INTO EVIDENCE

MR. ZIMMERMAN: Thank you, Your Honor.
Okay. So you took these pictures of
Mr. Donaghue's house, is that right, at some point
either last year or the year before?
Yes, sir, correct.
And you took them of a piece of property without
any sort of planking above the pilings, is that
correct?
Correct.
Okay. Does Mr. Donaghue's property fall within a
particular area of environmental concern?
Yes. It is within the ocean hazard area of
environmental concern.
Okay. And can you describe to the Court what the
ocean hazard area of environmental concern is?
It just has characteristics such as vulnerability
to erosion, excessive shoreline fluctuations,
characteristics of that nature.
Okay. How do you know that Mr. Donoaghue's
property is considered an ocean hazard area of
environmental concern?
Well, actually, it's actually in an inlet hazard

area of environmental concern as well which 1s a
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subset of the ocean hazard area of environmental
concern, but due to the characteristics of the
site, the frontal dune, like I said, the erosion
escarpment, the excessive shoreline fluctuations
over time---

MR. DONAGHUE: I'm going to have to
object, and the basis of the objection will
be, is the witness suggesting that they're
both one and the same?

THE WITNESS: The inlet hazard AEC and
the ocean hazard AEC? Yeah, they're both -
that property is both of those - in both of
those AECs.

MR. ZIMMERMAN: Your Honor, this might
be able to help clarify Mr. Donaghue's
question.

MR. DONAGHUE: I'm not trying to be
difficult.

MR. ZIMMERMAN: Sure. Sure.

MR. DONAGHUE: I'm trying to be
difficult. It wasn't the question. I was
just asking for the witness on the record -
clarification of his statement.

THE COURT: All right. We'll let him

clarify.
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MR. ZIMMERMAN: I'm going to hand that
up, if that's all right.
Q. Can you describe to the Court what that is?
A. This is a list of our areas of environmental
concern under the Coastal Area Management Act.
Q. And who made this list or who typed up this
document?
A. These are designated by the Coastal Resources
Commission.
Q. Okay. And---
MR. ZIMMERMAN: Judge, if I may
approach?
THE COURT: Yes, sir.
MR. ZIMMERMAN: I'm going to mark this
Respondent's Exhibit 5.

(RESPONDENT'S EXHIBIT NO. 5

(MARKED FOR IDENTIFICATION

THE COURT: All right.

Q. And so is this an essential breakdown of how the -
both the statute and the rules differentiate areas
of environmental concern in North Carolina?

A. Yes, sir, that is correct.

0. Okay. And so just to kind of hopefully answer
Mr. Donaghue's question, so you were referring to

the second section---
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MR. DONAGHUE: Objection. And, again,
it wasn't a gquestion. And I'm not trying to
be difficult, but the witness made a
statement that the two areas were one and the
same. And I'm just asked him to clarify. So
I don't have a question in that regard.
THE COURT: I don't think he said the
two are the same. I think he said that this
particular property qualified under both
definitions. So if you can qualify - or help
us understand that concept.
MR. ZIMMERMAN: Yes, sir.
Q. And, Mr. Howell, can a particular property, as the
Judge just alluded to - can it fall within

multiple subcategories?

A. Yes, sir, it can.

Q. And 1is that the case in this instance?

A. That's correct.

Q. And what are the category - four categories that

this particular property falls under?

A. In the inlet hazard area, the ocean erodible area,
and the high hazard flood area.

0. Okay. And so that's all within the second
category, is that right---

A. Correct.
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Q. ---on that piece of paper?
A. Yes, sir.
Q. Okay. Mr. Howell, what did I just hand you?

(RESPONDENT'S EXHIBIT NO. 6

(MARKED FOR IDENTIFICATION

A. This is the permit I wrote Mr. Donaghue for

sandbags at his property.

Q. Okay. And what is the date on this permit?
A. The date on this permit is November 10th, 2008.
0. Okay. And in order to get a sandbag permit, what

are the requirements under CAMA?

A, You have to have - it has to be an imminently
threatened structure at which time - of course,
that's saying the erosion escarpment of the
property is within twenty feet of either the
foundation of the home or the septic system, drain
lines and such.

0. Does it have to be in a particular AEC?

A. It does. For the sandbag, it has to be in the
ocean hazard AEC.

Q. Okay. And is there any way to tell on this
particular permit form which AEC Petitioners'
property was categorized under back in November of
20087

A. It is in the - on the left-hand side towards the
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top. The affected AECs - I checked the ocean
erodible area, the high hazard flood area, and the
inlet hazard area.

Q. Okay. And those are the subcategories that you
just described to the Court awhile ago---

A. That is correct.

Q. ---is that right?

And it's all within that second category of
ocean hazard AEC?

A. Yes, sir.

Q. And you were out with us - with the rest of the
court at Petitioners' property earlier this
morning, is that right?

A. Yes, sir.

Q. And you walked out on that dock just like the rest
of us, is that right?

A. I did, yes, sir.

0. And how would you categorize that particular
development for the Court? As either a

water-dependent or a nonwater-dependent structure?

A. I would consider it a water-dependent structure.
0. And what is that based upon?
A. It is a dock. It has - you know, it relies on

water for its principal use, is one of the

definitions that we use as water-dependent.
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THE COURT: I'm sorry. Were you

objecting? Okay. Go ahead.

Q. And what are the--- I'm going to jump back just a

little bit to the ocean hazard AECs and mainly the
broad categories of how that is determined. You
went into a little bit about what categorizes
something as an ocean hazard AEC.

Could you go into a little more detail for
the Court on what your requirements are?

MR. DONAGHUE: Objection. And the basis
of the objection is, the State of North
Carolina requires that areas be designated by
this department from time to time and notice
be provided therewith. This is strictly an
opinion being offered by this witness.

To my knowledge, I have never been
provided a notice nor am I aware of any such
designation that's been provided by the State
of North Carolina with respect to this area
over the course of the last five years that's
been documented.

MR. ZIMMERMAN: Your Honor, I would
directly object - directly argue against what
Mr. Donaghue just said, Jjust by the simple

fact of the most recent article offered into
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evidence - actually, we haven't offered into
evidence yet, but---

MR. DONAGHUE: Counsel has - that
exhibit is nothing more than a form that is
filled out by this witness. That is
opinion - that is his opinion. The issue
here is, how is that area designated by the
State of North Carolina.

And there will be evidence in this case
to indicate that the area in this area and
how it's been designated changes from time to
time and fluctuates, but the State of North
Carolina pursuant to statute is required to
designate and set forth and provide notice
how the areas are designated.

Now I will not object if you're going to
provide me with documentation to that effect.
This is certainly not documentation - a
permit.

MR. ZIMMERMAN: Your Honor, I believe
that is notice - the type of notice that is
required by the rules. This was given to
Petitioner just last November. It
specifically has three boxes checked,

designating ocean hazard under three
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subcategories.

Moreover, if I will go a bit further
into this, this - I would say that Mr. Howell
is someone who is qualified to tell how his
department who he works for designates this
particular piece of property, and that's what
I'm asking for, Your Honor.

MR. DONAGHUE: But that is not the basis
of the objection. I'll stop if this----

THE COURT: You would agree with
Mr. Donaghue that the State has an obligation
to designate each piece of property---

MR. ZIMMERMAN: Yes, sir.

THE COURT: ---and the areas that they
are encompassing?

MR. ZIMMERMAN: And, Your Honor, that's
what I specifically asked him is, what has
DCM designated this, and that's what he's
answering.

THE COURT: All right. Okay. He can
tell me what DCM has designated this property
as and which category, but so far I'm
agreeing with what Mr. Donaghue is saying,
unless there is something more to give me a

little bit better understanding of it. The
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permit does not constitute a designation.
MR. ZIMMERMAN: Yes, sir.
Q. Mr. Howell, has DCM designated this particular
property any of the various AECs?
MR. DONAGHUE: Objection.

THE COURT: Overruled.

A. The ocean hazard AEC.

Q. Okay. And when did they do this last?

A. When I wrote this property for Mr. Donaghue [sic].

Q. And how did you know that this was an ocean hazard
AEC?

A, I've been on-site with our assistant director. We

wrote this sandbag permit and due to site
conditions.
MR. DONAGHUE: Objection. I ask that
that be stricken from the record, sir.
MR. ZIMMERMAN: What's---
MR. DONAGHUE: Again, this is all---
THE COURT: Objection overruled, but
subject to corroboration. Again, since I
don't have all the rules in front of me,
which may be a blessing, the designation
would not come from site inspection and a
designation - from these folks unless there

is something put in writing to make it an
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official designation.

I'm assuming that you can't just go to
any piece of property and walk up to it and
say, "Okay. This is what it is," and that
becomes the official designation. So I need
more.

(Thereupon, Mr. Zimmerman conferred with
Mr. Donaghue.)

MR. ZIMMERMAN: Which number are we on?

THE HEARING ASSISTANT: 7.

MR. ZIMMERMAN: 7. Your Honor, I
apologize. I only have one copy of this.

THE COURT: All right.

MR. ZIMMERMAN: I'm going to hand this
to the witness first.

Q. Mr. Howell, can you please describe what I just
handed to you.

(RESPONDENT'S EXHIBIT NO. 7

(MARKED FOR IDENTIFICATION

A. This is a map that shows long-term average annual
erosion, shoreline change, [inaudible] and setback

factors for Bogue Banks, Emerald Isle.

Q. Who produced that map?
A, This map is produced by Division of Coastal
Management.
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Q. And is it public record?

A. It is public record, yes, sir.

Q. And how was it published to the public?

A, You can - this map is available on our Web site.
Q. Okay. So any citizen of North Carolina or anyone

could pull up the DCM Web site and look at that

map?
A. That's correct.
Q. And what is that - is Mr. Donaghue's property on
that map?
A. It is, yes, sir.
Q. And for the record - for the Court, could you
please—-—--
MR. DONAGHUE: Do you have a copy of
that?

MR. ZIMMERMAN: What's that?

MR. DONAGHUE: Do you have a copy of
that for me?

MR. ZIMMERMAN: Actually, I think that's
my only copy, so I'm going to have to just
reference that. Do we have more copies
over—---

THE WITNESS: Ward, we've got some right
over here.

MR. ZIMMERMAN: Okay. We do have more
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copies.
MR. DONAGHUE: Thank you.
And is there a certain way to designate wvarious
areas of environmental concern on the legend of
that map?
There is, yes, sir.
And how is that done?
In the pink, it shows the inlet hazard area.
Okay. And is Mr. Donaghue's property within any
particular area of environmental concern based on
that map that is published on the Web site?
It is in the inlet hazard area.
Okay.
MR. ZIMMERMAN: Your Honor, I'd like to
move that into evidence.

(RESPONDENT'S EXHIBIT NO. 7

(OFFERED INTO EVIDENCE

MR. DONAGHUE: No objection.

MR. ZIMMERMAN: And at this point, I'd
also like to move the previous permit letter
into evidence as well.

(RESPONDENT'S EXHIBIT NO. 6

(OFFERED INTO EVIDENCE

MR. DONAGHUE: Objection.

THE COURT: Overruled.
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THE HEARING ASSISTANT: Which exhibit
was that?
THE COURT: 6 and 7. I've got 1, 2, 3,
4, and 6 and 7 as having been admitted.

(RESPONDENT'S EXHIBIT NOS. 6-7

(RECEIVED INTO EVIDENCE

MR. ZIMMERMAN: Your Honor, I'm going to
hand Mr. Donaghue a copy of our - the North
Carolina Administrative Code, so I would ask
the Court to take judicial notice of it.

THE COURT: All right.

Q. Mr. Howell, could you please tell the Court what
that is and what section that refers to in the
North Carolina Administrative Code.

A. This 1is our Section .0300, "Ocean Hazard Areas."

Q. And is that one of the - is this one of the rules
under CAMA that guides DCM's practice?

A. That is correct.

0. And so this rule particularly deals with ocean
hazard categories, is that right?

A. Yes, sir.

Q. Could you please read---

MR. DONAGHUE: Objection. The basis of
the objection is, Counsel, you've already

handed up a document which has indicated that
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this is an inlet hazard area in the previous
exhibit, not the ocean hazard area. So this
would have no---

MR. ZIMMERMAN: Your Honor, if I may, if
you will turn - if you will turn to the
second-to-last page, Your Honor. This is
15A NCAC 07H .0310. This is "Use Standards
for Inlet Hazard Areas," and as we discussed
earlier, the inlet hazard is one of the
subcategories of the ocean hazard AEC. So
this actually is referring to the inlet
hazard AEC subcategory.

THE COURT: Objection overruled.

MR. ZIMMERMAN: Thank you, Your Honor.

Q. Okay. ©Now back to ocean hazard AECs, the more
general category, you described them earlier as
being dynamic and fluid, is that right?

A. That's correct.

Q. And could you please read into the record the
first description of the ocean hazard categories,
which is NCAC O07H .0301.

A. It states, "The next broad grouping is composed of
those AECs that are considered natural hazard
areas along the Atlantic Ocean shoreline where,

because of their special vulnerability to erosion
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and other adverse effects of sand, wind, and
water, uncontrolled or incompatible
development—---"

MR. DONAGHUE: Where are you reading
from?

MR. ZIMMERMAN: The very first page.
This is .0301 - the very first page of the
packet.

MR. DONAGHUE: Of the packet?

MR. ZIMMERMAN: That's right.

THE COURT: First page of the
administrative code - very first page?

MR. ZIMMERMAN: Just turn back to the
first page.

MR. DONAGHUE: Okay. Objection. And
the basis of the objection is, he's reading
from - the document speaks for itself. I'm
not going to belabor the point. But counsel
you're completely ignoring the document and
germane portion of the document, which would
be Section NCAC 07H .0310, "Use Standards for
Inlet Hazard Areas," and specifically
referring to that entire - that entire
section.

MR. ZIMMERMAN: Your Honor---
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THE COURT: Overruled so far.

MR. ZIMMERMAN: Thank you, Your Honor.

Q. Please go ahead, Mr. Howell.
A, I'll pick up at "or incompatible development could
unreasonably endanger life or property. Ocean

hazard areas include beaches, frontal dunes, inlet
lands, and other areas in which geologic,
vegetative, and soil conditions indicate a
substantial possibility of excessive erosion or

flood damage."

Q. So these are--- Okay. Could you now turn to the

section Mr. Donaghue was Jjust referring to, which
is .0310, which refers to the inlet hazard
subcategory of this category. And can you please

read into the record section (a) there.

A. "Inlet areas, as defined by Rule .0304 of this

section, are subject to inlet migration, rapid and
severe changes in water courses, flooding, and
strong tides. Due to the extremely hazardous
nature of the inlet hazard area, all development
within these areas shall be permitted in
accordance with the following standards."
MR. ZIMMERMAN: Your Honor, at this
time, I'm going to hand Mr. Howell a series

of-—-
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MR. DONAGHUE: Objection. And the basis
of the objection would be that the witness
has not read the entire section in and
specifically section (c).

MR. ZIMMERMAN: I'd be happy to have him
read the entire section.

THE COURT: Well, that's all right. I
can read, but also probably more appropriate
for your cross-examination.

MR. DONAGHUE: Fair enough.

(Thereupon, there was a pause in the
proceeding.)

MR. ZIMMERMAN: I'm going to have
Mr. Howell describe what they are.

MR. DONAGHUE: Well, I'm going to
object, Your Honor. The basis of the
objection would be these, I'm assuming, are
taken off of Google, which are overhead shots
from a high altitude and my---

THE COURT: Let him identify what each
is, and then we'll deal with them
individually as to whether or not they're
admissible.

MR. ZIMMERMAN: Thank you, Your Honor.

Q. Mr. Howell, would you please describe what I've
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just handed you.

A. These are aerial photographs that are taken every
I believe six or so years for our Division for use
of enforcement and just historic history of the

shoreline.

Q. And how were they taken?

A. By plane.

Q. So by a DCM plane?

A. By a DCM plane but not exactly. We contract with
somebody. It could be the Division of Marine
Fisheries. It's been, I believe, a private

contractor once or twice, but it's always somebody
that's contracted through our division; yes,
that's correct.
Q. Okay. And why do you need to take these pictures
periodically?
A. Just to show the historical shorelines, past
development.
Q. Okay. And the first one in that pile, what is the
Respondent's number - what is that?
THE COURT: Any objection - excuse me -
any idea as to when these photos were taken?
THE WITNESS: We actually have the years
on them, and back at the office, the photos

actually have a date. But due to having to

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 45
blow these up, we could not - they do not
have dates on them.

Q. Do you have - it's look like Post-it notes on your

copies, is that right?

A. That's correct.

Q. And do you have dates on those Post-it notes on

those copies?

A. We do. That's correct.

Q. How did you get those Post-it notes and the dates

on those?

A. We took the date that was on the original photo

and put it on a Post-it note.

0. Okay. Did you do that?
A, Actually, Mr. Brownlow did that.
Q. Okay. And were you in his presence when the dates

were marked on there?

A. I was, yes.

Q. And are those - to the best of your knowledge, are
those accurate dates for the photographs that they
correlate to?

A. Yes, sir.

0. Okay. Could you please describe the first one
there - that's Respondent's Exhibit what?

(RESPONDENT'S EXHIBIT NO. 8

(MARKED FOR IDENTIFICATION
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A.

Q.

Exhibit 8.
Okay.

MR. DONAGHUE: Objection, Your Honor.

THE COURT: Overruled.

Could you please describe for the Court what that
Exhibit 8 1is.

This is an aerial photograph of Bogue Inlet in
1984.

MR. DONAGHUE: Could I just look at it
because I don't know which date is which,
sir?

THE COURT: Okay.

Sir, can you please describe that for the Court.
That i1is an aerial photograph of Bogue Inlet at the
point in 1984.

Okay. And is Mr. Donaghue's property on there?
Yes, it is.

And could you show the Judge where on that aerial
photograph Mr. Donaghue's property 1is?

THE WITNESS: Right here, sir.

THE COURT: All right.

And if you could turn to the next photograph,
please. And what's the date on this photograph?

(RESPONDENT'S EXHIBIT NO. 9

(MARKED FOR IDENTIFICATION
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A.

Q.

This

Okay.

is 1989.

And is this also an aerial photograph taken

in the process of the periodic survey essentially

of the coast land?

That'

Okay.

S correct.

THE COURT: For purposes of the record,
if you could use some sort of marker on
Exhibit Number 8 to circle or somehow
indicate where the Petitioners' property is
located.

MR. ZIMMERMAN: That's a good idea, sir.

MR. DONAGHUE: And I don't think I - 1if
I may - I don't think I have all of the
exhibits.

MR. ZIMMERMAN: Which one are you
missing?

MR. DONAGHUE: I don't have eighty -
this one you told me was '84. I don't think
I have '89.

MR. ZIMMERMAN: I think that's '89 right
there. That's that one turned upside down.

MR. DONAGHUE: This is '897?

MR. ZIMMERMAN: Yeah.

MR. DONAGHUE: Okay. And which one was
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1984
Mr.
that

offi

Resp

'84, then?

MR. ZIMMERMAN: '84 is that one.

MR. DONAGHUE: 1Is this one? Okay.
yes, Mr. Howell, could you please mark on -
got a red pen here - please mark on the first
one we've discussed where exactly
Donaghue's property is. And could you hand
copy to the Judge, and we'll have that be the
cial record copy.

Now 1if you'd turn to the next one of
ondent's Exhibit Number 9.

THE COURT: I see where it's located, so
if you want to just hold on to that one.

That pile will become - I need two copies

anyway, so at the end of the hearing, that
pile will be introduced and accepted into

evidence.

MR. DONAGHUE: May I ask for an offer of
proof as to where we're going with this? Are
you - may I ask the question just to move the
hearing along?

THE COURT: Sure.

MR. DONAGHUE: So I'm understanding?

MR. ZIMMERMAN: Yes.

MR. DONAGHUE: Are you suggesting that

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 49
the dock, pier, walkway, whatever you want to
call it, was not there in this photograph?

MR. ZIMMERMAN: That's actually not
where I'm going with, with this. I'm showing
the dynamic nature of the coastline which
gives further evidence that this is an area
of environmental concern categorized as ocean
hazard. That's the purpose of this time
elapsed view of the varying dynamic nature of
the coastline.

MR. DONAGHUE: Well, I will stipulate to
the fact that there is dynamics located on
any shoreline, but if you're trying to
somehow suggest that these photographs would
replace designations made by the State of
North Carolina, then I would object to the
photos.

MR. ZIMMERMAN: Your Honor, I would
suggest that this offers further evidence to
show that this is an area that is within the
category of ocean hazard as set forth by the
rules by the fact that this is a series of
elapsed photographs that are part of the
standard of how DCM categorizes a particular

area of environmental concern.
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MR. DONAGHUE: Objection.

THE COURT: I believe what Mr. Donaghue
is saying - and I'm not trying to put words
in your mouth, Mr. Donaghue - but that there
has to be some official designation by the
State. Now if all of this demonstrates that
it meets definitions, then if it meets the
definitions, that's one thing, but is there
something that officially designates this
as-—-—-

MR. ZIMMERMAN: Yes, Your Honor. And
that was in that previous map that we showed
you. That's the official designation. That
shows how DCM has categorized this.

MR. DONAGHUE: Which was inlet hazard
area.

MR. ZIMMERMAN: I was offering this as
further corroboration to show that there was
a basis behind the agency's determination.

MR. DONAGHUE: Objection.

THE COURT: Okay. But this map, Exhibit
Number 7, designates it as an inlet hazard
area?

MR. ZIMMERMAN: That's correct, sir.

And one of the subcategories of ocean hazard
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is inlet hazard, as you'll remember.

THE COURT: All right.

MR. ZIMMERMAN: So that's - I was just
further showing that there is basis behind
the agency's determination.

THE COURT: Okay.

MR. ZIMMERMAN: If you'd like me to move

forward, if the Court is satisfied, I'd be

happy to move past these time photographs.

THE COURT: Well, go ahead and let's put

the time photographs in.

MR. ZIMMERMAN: Okay.

0. Can you go to Respondent's Exhibit Number 9 again?

And is Mr. Donaghue's property on that map?

A. It is.

Q. And can you mark for the Court where his property

is on that with that red pen?
A. (No audible response from witness.)
0. And at that particular point in time in 1989, is
it, is his property on water?
A. '89, no, sir.
Q. Okay. And can you please describe for the Court
what that picture shows.

A, This picture shows the Coast Guard channel. It

shows Mr. Donaghue's property with some vegetation
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in front and a large sand spit.

Q. Okay. Would you turn to the next Respondent's
exhibit, please. And is Mr. Donaghue's property
on that photo?

(RESPONDENT'S EXHIBIT NO. 10

(MARKED FOR IDENTIFICATION

A. It is.

Q. And could you please mark that for the Court.

A. (No audible response from witness.)

Q. And at this point in time, what is the date?

A. 1995.

Q. And in 1995, where was this property - or how was
it - was it on water? Was it on sand? Where was
it?

A. In this---

MR. DONAGHUE: I will stipulate for the
record those photographs accurately depict
the area at the time the photographs were
taken and that they accurately depict the
location of my property, and the fact-finder
can determine where the water is or
vegetation is or whatever.

MR. ZIMMERMAN: Fair enough. Thank you,
Your Honor.

THE COURT: All right. Mark where
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Mr. Donaghue's property is located on each of
those.

THE WITNESS: Sure.

THE COURT: And, Mr. Donaghue, if you
want to check and verify and make sure you're
agreeing with that.

MR. DONAGHUE: Agreed. Agreed. Agreed.
Agreed.

THE COURT: Let me see each of those.

MR. DONAGHUE: When I'm saying
"agreed---"

THE COURT: You agree that it's
designated where those---

MR. DONAGHUE: Where the house is. Now
in terms of year, I can't agree necessarily
to the year, but I agree that they represent
what they represent when they were taken.

THE COURT: For the record, we're
looking at Respondent's Exhibits 8 through
12. Any objection to me just stating what
the years are that are indicated by the
Post-it notes, although again recognizing
that we don't have any verification, but
that's what they're contending the

information at the office shows.
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MR. DONAGHUE: I have no objection in
that regard, sir.

THE COURT: All right. Number 8, again,
shows 1984. Number 9 shows the photo was
taken in 1989. Number 10 shows that the
photo was taken in 1995. Number 11 shows
that the photo was taken in the year 2000,
and Number 12 shows that the photo was taken
in 2006. And each of them have a red circle
as to indicate where Mr. Donaghue's property
is located.

All right. Any other gquestions about
the photos?

MR. ZIMMERMAN: No, Your Honor.

THE COURT: Any objection to me
accepting those into evidence with the
reservations?

MR. DONAGHUE: No. No, Your Honor.

THE COURT: All right. Then, they're
all admitted.

(RESPONDENT'S EXHIBIT NOS. 8-12

(RECEIVED INTO EVIDENCE

Q. Mr. Howell, what's the normal process for someone
who wants to develop in an AEC?

A. The normal process is, initially, we'll receive a
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phone call requesting a site visit. We'll go over
the requirements to receive a permit and then go
through the necessary procedures of adjacent
property owner notification, fees paid, making
sure the property is consistent with allowable

development.

Q. Was that ever done here?
A. Not for this dock, no, sir.
Q. When were you first contacted by Petitioners in

this case in regard to the dock?

A. I couldn't give you a date. I believe my first
contact with Mr. Donaghue regarding this property
was, when I had actually found the dock, I called
him to make him aware that the development he
undertook was not allowable.

Q. And what happened then?

A. He said he actually - this was repair of a
structure, that he disagreed with my determination
on this docking facility, and said that - you
know, that was pretty much it. So I involved my
supervisor and we went up, and she agreed that I
was correct that it is replacement of a structure.
And we wrote Mr. Donaghue a violation, and now
we've gotten to this point.

MR. ZIMMERMAN: This is the NOV.
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MR. DONAGHUE: Yes, sir. ©No objection.
THE COURT: All right.
MR. ZIMMERMAN: There's the CNOV,
continuing---
MR. DONAGHUE: No objection.
Mr. Howell, what I am handing you?

(RESPONDENT'S EXHIBIT NO. 13

(MARKED FOR IDENTIFICATION

This is the notice of violation written to
Mr. Donaghue.

MR. DONAGHUE: I'll stip that the
notices were sent - stipulate - and I will
stipulate that they were received.

THE COURT: All right. Stipulate to
their admittance?

And Mr.---

THE COURT: Excuse me. That will be
Number 13 and 14. 13 would be the notice of
violation, and 14 will be the notice of
continuing violation. Both are admitted into
evidence.

(RESPONDENT'S EXHIBIT NOS. 13-14

(RECEIVED INTO EVIDENCE

Mr. Howell, are these the notices of violation

that you referred to just a second ago?

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 57

A.

Yes, sir.
Okay. And did you send out---
I did, yes, sir.
And what do these notices entail? What do they -
what do they say to Mr. Donaghue and do they
require anything of him?
They show Mr. Donaghue - or they entail what
exactly we found on the site, what general
statutes are concerned in writing this violation,
and what we expect the remediation to be in terms
of the restoration plan for this property.
What is the restoration plan for this particular
property?

MR. DONAGHUE: The document speaks for

itself and I'll agree.
THE COURT: I'll let him testify to it
just briefly.

The restoration plan is to remove the constructed
pier.
Okay. Before I go here, did Mr. Donaghue ever
respond to these notices?
I can't recall, to tell you the truth,
Mr. Zimmerman.

MR. DONAGHUE: If you want to, I'1ll

stipulate that I did, and I think you have
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the letters.
MR. ZIMMERMAN: I do.
MR. DONAGHUE: I'll agree to those.
THE WITNESS: That is correct. I
apologize.

MR. DONAGHUE: That's all right.

Q. I believe this is Respondent's Exhibit Number 15.

What is this?

(RESPONDENT'S EXHIBIT NO. 15

(MARKED FOR IDENTIFICATION

A. This was Mr. Donaghue's response to our notice of

violation.

Q. Okay. And, if I may, turn your attention - in

this letter, does Mr. Donaghue describe a
water-dependent structure?
MR. DONAGHUE: The letter speaks for
itself, and I think I do on page 2. I agree.
MR. ZIMMERMAN: Your Honor, if I may---

THE COURT: Let him answer the question.

0. Okay. If I may actually divert your attention or

focus your attention on the first page, actually,
in that - the second-to-the-last paragraph without
the statute, the paragraph that starts "I repaired
only the decking." Could you repeat that - or

could you state that sentence for the record?
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A.

"I repaired only the decking on the dock and, in
fact, placed decking only as far as the undamaged
pilings; i.e., the four former pilings were not
covered with decking."

Is that what you found to be the case?

No, sir. Actually, the deck was replaced as well
as the stringers and other supporting structures
for this facility.

So everything except for the pilings?

Everything except for the pilings, that's correct.
And that's - what do you base that on?

A site visit. Beams, stringers, joists, all the
necessary components for a docking facility were
replaced except for the pilings.

MR. DONAGHUE: And we will so stipulate.

THE COURT: All right.

MR. ZIMMERMAN: Your Honor, I'm going to
hand up now 7J .0209. This is also a rule,
and I would ask that judicial notice be taken
on this as well.

THE COURT: All right.

Mr. Howell, could you tell the Court what Section
.0200, "Application Process -" excuse me - I'm
sorry - excuse me - NCAC 7J .0210, "Replacement of

Existing Structures---"
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MR. DONAGHUE: What are we - which one,
sir?

MR. ZIMMERMAN: This is---

THE COURT: .0210.

MR. ZIMMERMAN: This is .0210.

MR. DONAGHUE: Okay.
Mr. Howell, could you please tell the Court what
this section of the rule involves.
This is how we determine whether a structure is
repair or replacement.
Okay. And just for the record, could I also have
you read that - just the first paragraph of this
rule?
"Replacement of structures damaged or destroyed by
natural elements, fire, or normal deterioration is
considered development and requires CAMA permits.
Replacement of structures shall be permitted if
the replacement is consistent with current CRC
rules. Repair of structures damaged by natural
elements, fire, or normal deterioration is not
considered development and shall not require CAMA
permits. The CRC shall use the following criteria
to determine whether proposed work is considered
repair or replacement."

Okay. So, essentially, if it's repair, you don't
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need a permit, and if it's replacement, you do?

A. Correct.

Q. And could---
MR. DONAGHUE: Objection to this
witness' opinion. That's for the fact-finder
to determine or the Court to determine.
THE COURT: Overruled.
Q. May I turn your attention to section (2) of this
rule, the section entitled, "Water-Dependent
Structures"? And could you read that section into

the record?

A. "Water-Dependent Structures. The proposed work is

considered replacement if it enlarges the existing
structure. The proposed work is also considered
replacement if: 1in the case of fixed docks,
piers, platforms, boathouses, boat 1lifts, and
freestanding moorings, more than fifty percent of
the framing and structural components - beams,
girders, joists, stringers, or pilings - must be
rebuilt in order to restore the structure to its
predamage condition. Water-dependent structures
that are structurally independent from a principal
pier or dock, such as boat 1lifts or boathouses,
are considered separate structures for the

purposes of this rule."
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Q.

Okay.

MR. ZIMMERMAN: And unless Mr. Donaghue
objects, I'll just have him stop there. If
you'd like, he can read section (b) and (c),
whichever you---

MR. DONAGHUE: No. That's fine.

MR. ZIMMERMAN: Okay. Just to clean
some house here, I'd like to make sure that
the NOV and the CNOV were entered into
evidence. That's the notice of violation and
the continuing notice of violation.

THE COURT: Any objection?

MR. DONAGHUE: No objection.

THE COURT: All right.

MR. ZIMMERMAN: As well as the letter
from Mr. Donaghue?

(RESPONDENT'S EXHIBIT NO. 15

(OFFERED INTO EVIDENCE

MR. DONAGHUE: No objection.
THE COURT: All right. I have 1 through
15 with the exclusion of Number 5.

(RESPONDENT'S EXHIBIT NO. 15

(RECEIVED INTO EVIDENCE

MR. ZIMMERMAN: That's right, Your

Honor.
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Q.

Did Mr. Donaghue follow .0210, section (2)7?
MR. DONAGHUE: Objection.
THE COURT: Overruled.
No, sir.
And how is that?
He replaced more than fifty percent of his dock -
the structural components - without a permit.
And what do you base that upon?
Ten existing pilings on the property, no decking
or other structural components, and the entire
rest of the pier needed to be replaced.
MR. ZIMMERMAN : No further questions,
Your Honor.
THE COURT: Before we get into cross-
examination, why don't we take about a
ten-minute recess.

(Thereupon, a brief recess was taken.)

MR. ZIMMERMAN: (Tape begins mid
sentence.) -—---introduce one more photograph
which is - this is actually a---

MR. DONAGHUE: I have no objection, Your
Honor.

THE COURT: All right.

MR. ZIMMERMAN: And this is just a

focused picture of that larger map that we
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had.
THE COURT: All right.

Q. (by Mr. Zimmerman) And, Mr. Howell, if you will
just go ahead and mark on that map where
Petitioners' property is.

A. (No audible response from witness.)

Q. And just one other question on that, so if you
will pull back up the original map, which that is
blowup of. And, for the record, what is that

original map's Respondent's number again?

A. 7.
0. Okay. And so just to maybe clear this up a little
bit, so everything with the green on this map - so

basically, essentially, the whole land there -
what is that categorized as?

A. That i1is ocean hazard area.

Q. Okay. And then the pink is then the subcategory
breakout of what?

MR. DONAGHUE: Objection. Objection to
the categorization of sub-breakout. I will
agree that green is ocean hazard and the
pink, as indicated in the legend, is inlet
hazard.

THE COURT: All right.

MR. ZIMMERMAN: Your Honor, I would say
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that just a clear reading of the statute
shows that that is how the rules are broken
out. It is broken out into
subcategorizations.

MR. DONAGHUE: Again, that's, I think,
for this Judge to determine what the rules
say, but these exhibits that you're putting
in clearly demonstrate that green is ocean
hazard and the pink is the inlet hazard.

THE COURT: All right. We'll stick with
that stipulation.

MR. ZIMMERMAN: Okay. Your Honor, if I
may, can I have the Court turn to 15A NCAC 7H
.0304.

MR. DONAGHUE: Again, we're getting into
argument. I'm not saying - I'm not arguing
what the statutes say. I'm merely indicating
and objecting to your characterization based
upon what these exhibits say, and the
exhibits speak for themselves, and I'm not
objecting to those exhibits.

MR. ZIMMERMAN: Is .0304 on there?

THE WITNESS: Uh-huh.

MR. ZIMMERMAN: Yes. Okay. So, Your

Honor, if I could just have you turn to that
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as well.

Q. So, Mr. Howell, could you describe what this
section is?

A. This is 15A NCAC O07H .0304, "Areas of
Environmental Concern within Ocean Hazard Areas."

Q. Okay. And does it break out four different
categories of what the various subcategories of

AFECs are for ocean hazard?

A. Yes, 1t does.
Q. Okay. And could you read those for the Court?
A. The ocean erodible area, high hazard flood area,

inlet hazard area, and the unvegetated beach area.

Q. So are those the four categories that we're
talking about - the subcategories, as I've
categorized them - of ocean hazard areas?

A. That's correct.

Q. And now turning back to those maps, on the blowup

map, the most recent one entered---
MR. ZIMMERMAN: We would actually like
to move to enter this into evidence at this
time, Your Honor.

(RESPONDENT'S EXHIBIT NO. 16

(OFFERED INTO EVIDENCE

THE COURT: 167

MR. DONAGHUE: No objection.
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THE COURT: All right. That's R-16 -
Respondent's Exhibit Number 16 admitted.

(RESPONDENT'S EXHIBIT NO. 16

(RECEIVED INTO EVIDENCE

Q. Now Petitioners' property is on this map, is that

right?
MR. DONAGHUE: Already agreed to,
already stipulated to.

THE COURT: All right.

Q. Okay. And Petitioners' property is within what

single or multiple areas of environmental concern?

MR. DONAGHUE: Objection. The exhibit
speaks for itself.

THE COURT: Sustained.

MR. DONAGHUE: Thank you.

THE COURT: And I think if we're doing
that, we're arguing summary judgment. That's
where we would be.

MR. ZIMMERMAN: And, Your Honor, I---
Okay. Yes, Your Honor. No further
questions, Your Honor.

THE COURT: I guess, for the record,
where Mr. Donaghue's property would be on
R-16 would be under where it's printed "Bogue

Court"?
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THE WITNESS: Yes, sir, right close to
the "T," I presume.
THE COURT: Okay. All right.
MR. ZIMMERMAN: Thank you, Your Honor.
That's all.
MR. DONAGHUE: Thank you.
CROSS-EXAMINATION

BY MR. DONAGHUE:

Q. Jonathan, good morning.

A. Good morning.

Q. Almost afternoon.

A. Correct.

0. Now we had a site visit this morning?

A. We did.

Q. And I believe that you made a representation or

statement while we were there to the effect that
this dock, pier, walkway, whatever you want to
call it, was originally how long did you say?

A. One hundred feet.

Q. A hundred feet. And how did you come to the
determination that it was one hundred feet?

A. I used our aerial photographs that are at
one-to-eight-hundred scale and scaled it off to
one hundred feet.

Q. Can you provide for me that particular photograph?
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A.

If we wanted to recess, yes, I could.

Okay. 1Is it going to take you a long time?

It's at the office.

Okay. We're not going to let you go back to the
office. I don't want to waste your time and the
Court's time.

Okay. ©Now you said it was at least a hundred
feet. How do you know it wasn't more than a
hundred feet?

It scaled off to a hundred feet.

It scaled off to a hundred feet?

Correct.

Okay. And the dock, as presently measured, 1s how
long?

From the measurements I took on-site, sixty-two
foot.

Sixty-two foot. So we can agree, can we not, that
the whole one hundred feet was not repaired?
Correct.

Only sixty-four feet were repaired?

Or sixty-two, correct.

Sixty-two feet were repaired. Okay. So in a
sense, a little bit more than half of a hundred
feet - sixty - I guess, to be precise, sixty-two

percent, assuming you're correct, of the decking
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A.

was replaced?

Correct. Decking and other structural components,
correct.
Okay. So when was the deck - when was this

walkway or structure first built?
I do not have a date for that.
And was it approved?
I could not find a permit history on this dock,
no, sir.
So you cannot determine whether this structure
was - I mean you can't indicate or prove that it
was an illegal structure in any way?
I don't understand---
MR. ZIMMERMAN: Your Honor, if I may---
MR. DONAGHUE: TI'll withdraw - strike
it. I'll withdraw the gquestion.
MR. ZIMMERMAN: If T may just say one
piece on this.
MR. DONAGHUE: I'm going to withdraw the
question.
MR. ZIMMERMAN: Okay.
MR. DONAGHUE: May I continue, sir?
THE COURT: Yes, sir.
Sir, you did research on this matter?

I did.
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You went back through all the records?
Correct.
Did you ever see any citation issued to either
myself or another homeowner prior to '087?
No, sir.
Now what photographs do you have for this Court
which were taken at any point in time prior to the
earliest one that you showed, which I believe was,
what, '84°?
Correct.
Do you have any photographs earlier than that?
No, sir.
Did you ever see any earlier than that?
No, sir.
Do you know what it looked prior to that?
No, sir.
Now I want to show you a photograph that was taken
by Mr. Townsend here in the room, okay? I'm going
to represent to you that this photograph was taken
on or about 1982.

Do you have any reason to believe that that
is not an accurate photograph?

MR. ZIMMERMAN: Your Honor, I would
object at this point. There is no way that

he can verify a particular time and date
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before he ever knew---

MR. DONAGHUE: That's fair enough. 1I'll
withdraw the question. I'll withdraw the
question.

THE COURT: All right.

Q. Do you see the walkway or the dock or whatever it
is that is depicted in this particular photograph?

A. Yes.

Q. Can you tell by looking at that particular
photograph - and you can hold it in your hands -
whether that photograph represents where the

existing structure is located today?

A. I cannot make that determination.

0. Now you were there today for the site inspection?
A. Correct.

Q. The water area and the beach area looks somewhat

similar, doesn't it?

MR. ZIMMERMAN: Your Honor, objection at
this point. Mr. Howell has already told the
Court that he cannot verify that that's even
the structure that we're referring to.

THE COURT: He can answer as best he

can.
A. That does not look like the site.
0. Thank you, sir. Now can we agree, can we not,
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that in the exhibit that you had previously

identified - I think it was the last one which is
either 18 or - 1if I may, 16? The pink area is
inlet area, is it not - inlet hazard area?

A. It is inlet hazard area.

Q. And do you have any other representations wherein

the State of North Carolina has designated the
inlet hazard area or the area in question to be

any different than what we provided?

A. I don't follow the question. Can you repeat it
again?
Q. Sure. This area that we have on Exhibit 16 - the

pink area - okay? - how long has the State of
North Carolina designated that area to be the

inlet hazard area?

A. I do not know.

Q. You have no idea?

A. No, sir.

0. Do you have any reason to believe that it hasn't

been the same since nineteen seventy---
MR. DONAGHUE: When was CAMA - when was
the legislation put into effect? 1978, I
believe? Can we agree on that, Counsel?
MR. ZIMMERMAN: It was the late '70s.

THE COURT: It was '77, I think.
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MR. DONAGHUE: 7. Thank you, sir.
THE COURT: I may be wrong on that.
MR. DONAGHUE: I think you're close.

Q. But do you have any reason to believe that it

hasn't been the same since 1977 up until today?

A. I could not make a determination that.
Q. Who can?
A. I'm sure you can go through records and find out

what this was designated in the past.

Q. When you did your research on this particular
property, did you make a determination that it had
changed in any way - officially recognized by the
State of North Carolina?

A. One way or the other, no, sir.

Q. Thank you. So as far as you know, it's the same
inlet hazard area today as it was before?

MR. ZIMMERMAN: Objection, Your Honor.
Mr. Howell has already stated that he does
not know, so he cannot make a determination.

THE COURT: Sustained.

Q. Now, sir, counsel - you heard counsel's opening
statement. You were here?

A. Correct.

Q. And he said - sort of like a, gquote, a nonwater-

dependent structure in his opening statement was
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like - something like building a structure in the
middle of the state?

A. Correct.

Q. Okay. We can agree that when we're talking about
nonwater-dependent structures in this legislation,
they're not talking about homes in the middle of
the state; they're talking about nonwater-
dependent structures along the coastline?

A. Correct.

Q. Okay. ©Now how do you define nonwater-dependent
Structure?

A. A structure that is not dependent on the water for
its primary use.

0. Okay. ©Now what about this particular structure is

dependent upon the water for its particular use?

I mean - let me ask you this: It's not a
bulkhead?

A. Correct.

Q. You can't dock a boat or put a boat in there?

A. If it was below high tide, I would assume you
could.

Q. Pardon?

A. The structure is below the high water line, so I

would assume it could be used to dock a kayak,

dock a small vessel.
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Q.

Page 76
Do you know - do you know whether - are you
suggesting that if one would put a kayak on top of
that, it would become a water-dependent structure?
It could be usable, yes, correct.
How much water is under that at the high water
level - mark?
Accurately, I do not know. As a guess, I would
say from the stain on the pilings today, it looks
like approximately two feet.
Do you know if it is eighteen inches or less?
I do not.
Did you ever go out and measure it?
The depth at the edge of the structure? ©No, I did
not.
Okay. Well, we can agree that a fixed dock - a
dock i1is normally something you tie a boat up to,
is it not?
MR. ZIMMERMAN: Objection, Your Honor.
That's - you don't have to tie - I mean
that's a miscategorization of what a dock is.
Even though that might be a primary use, you
don't have to.
THE COURT: How would you define a dock?
THE WITNESS: A walkway to the water.

Where did you come up with that definition?
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A.

The definition of water-dependent use is a
structure that relies on the water for its primary
function.

What about this structure makes it dependent upon
the water?

I'm seeing somebody fishing off of it.

So a rock - you can fish off a rock?

I don't understand what the gquestion is.

The question is, what makes this structure that we
saw today a water-dependent structure?

In my opinion, it's located below the waterline
and through definition, it states a structure that
is dependent on the water for its primary
function.

Now these pictures that I'm going to represent and
show you was taken in 1982. Does that appear to
be a water-dependent structure?

MR. ZIMMERMAN: Your objection at this
point. If the Petitioner would further
describe to the Court what this picture is.

MR. DONAGHUE: Sure.

MR. ZIMMERMAN: And if I could see it as
well first.

MR. DONAGHUE: Absolutely. I'11

represent as an offer of proof that this was
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a photograph that was taken by a witness in
this room, Mr. Robert Townsend, who has the
adjoining property and will indicate - and
he'll correct me if I'm wrong - that he took
this photograph in 1982 from his home which
is immediately next door to my home, and it
shows the structure as it existed in 1982.
And my gquestion to you is, are you indicating - is
that a water-dependent structure, in your opinion,
sir?
I can't make a determination if this is high tide,
low tide, i1if water is under this structure on a
high tide. This is a snapshot time. I just can't
make that type of determination off of one photo.
Now counsel, in his opening statement, said the
State of North Carolina - and rightfully so - 1is
very sensitive to the environmental concerns,
isn't that correct?
He said that there are areas of environmental
concern.
Fair enough. And we can agree that there was no
earth disturbance, sand disturbance, beach
disturbance, any disturbance whatsoever with
respect to this structure when it was repaired?

I cannot agree with that.
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Q. How can you not agree with that, sir?

A. Well, one of the photos I show shows one piling in
one spot where I'm assuming another piling had to
be placed for the dock to be level, so I would
assume you put it one piling. So that's ground

disturbance.

Q. Sir, you assume I put in a piling?
A. I mean I don't know - I wasn't there when you
built it. I'm not aware of whether it was

ground-disturbing or not ground-disturbing.
0. My question is simple. Are you aware of any
ground disturbance with the repair of this

particular facility?

A. No.

Q. Okay. 1Is there any electric in this facility?
A. Not that I'm aware of.

Q. Is there any plumbing in this facility?

A. Not that I'm aware of.

Q. And, in fact, the repairs that were made did not

extend out all one hundred feet?

A. That's correct.

Q. Now you showed photographs which indicated - which
showed there was no decking?

A. Correct.

Q. Do you know how the decking was removed?
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A.

No, I do not.

Do you know who removed the decking?

No, I do not.

When you went and took those photographs, be it in
'07 or '08, did you ever walk out on my property
to see why I stacked the decking that I had
removed from this?

No, I did not.

Did you check out to see if, in fact, that was the
case?

No, I did not.

Did you make any investigation to determine how
much decking or all the decking that I had taken
off of those existing structures?

No, sir.

And as far as you know, every one of the pilings
is an original piling?

As far as I know.

Now do you know - and counsel talked to you about
the beach and how the beach had changed in that
particular area. Do you know what the height of
the sand was when you - prior to you taking those
photographs showing the pilings?

No, I do not.

Are you aware of what the Army Corps of Engineers
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did on behalf of the Town of Emerald Isle in that

particular area during the years of 2006 and 200772

A. Not factually, no, I do not.

Q. Did you make any investigation in that regard?
A. No, I did not.

Q. Are you aware of the fact that the Army Corps of

Engineers, in fact, tied their barge to the end of
the then exposed pilings?

MR. ZIMMERMAN: Your Honor, objection at
this point. Mr. Howell has already answered
that he does not know about any of this.

THE COURT: He can answer that question
if he knows.

A. No, I do not.
Q. Do you know how much sand the Army Corps of
Engineers pumped into that particular area?

MR. ZIMMERMAN: Again, objection, Your
Honor. Asked and answered.

THE COURT: Sustained.

Q. Do you know - a number of exhibits were showed to
His Honor, and those exhibits---

THE COURT: He still has the ones that

are marked if that's what you're looking for.
Q. Let's look at what has previously been marked as

Exhibit 9. Do you have Exhibit 97

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 82

A.

Q.

I do, yes, sir.

All I'm trying to demonstrate, sir, is, we can
agree that - you're familiar with the term "Coast
Guard channel"?

Correct.

Okay. And we can agree that at least - and
Exhibit 9 was taken when, sir, according to you?
1989.

In 1989, that Coast Guard Chanel was completely
closed off, was it not?

Correct.

Now we can agree that what was the Coast Guard
channel in 1982 - was the Coast Guard channel open
or closed in 1982, if you know?

It appears closed in - I'm not positive.

Okay. How about in 198472

In 1984, it appears closed.

Okay. ©Now we can agree that in 1989, it was a lot
more closed than it was in 198472

Correct.

In fact, sir, but isn't it true that in 1984, it
isn't completely closed? It comes out?

It comes out farther than it does in '89.

Well, that was actually a channel of water. You

don't know where that channel of water - I mean
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it's not completely closed off, is it?

A. I'm not sure. You know, there's - it could be
closed here. I don't know.
Q. So from time to time, that Coast Guard channel

opens up and closes?

A. It's very dynamic.
Q. It's very dynamic. Okay. And during the course -
and when this dock was originally - or walkway was

originally built, can you tell the Court whether

it was open or closed?

A. I'm not sure when the dock was originally built.
Q. Well, let's assume it was built in the 1970s for a
moment. Do you have any photographs which

indicate to the Court what that channel looked
like in the 1970s?

A. No, I do not.

Q. If I provide testimony to the effect that in the
early '80s, late '70s, that Coast Guard channel

was open, would you dispute that?

A. No, sir.
THE COURT: Mr. Donaghue?
MR. DONAGHUE: Yes, sir.
THE COURT: Let me have those back.
MR. DONAGHUE: Oh, I'm sorry. I'm
SOrry.
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THE COURT: I don't want to get him too
confused.
MR. DONAGHUE: I have a tendency---
THE COURT: It doesn't take much for me
to get confused, so let's try to simply it.
MR. DONAGHUE: Nor I.
Q. And, sir, we can agree that you - again, with the

exhibits that you sent me, notifications, correct?

A. Correct.

0. And I responded to your notifications?

A. Correct.

Q. This North Carolina 5 - this exhibit here - which

just sets forth the categories of environmental

concern. That applies to the entire state, does
it not?

A. Yes, 1t does.

Q. Not to this particular area?

A. Correct.

Q. Now you would agree with me, would you not, that

the property that is located two doors down from

me - Wilma Nelson's property---

A. That---

Q. Where the existing pier is.

A. Which side? Okay. I know where you're talking
about.
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Q. You know where that is?
A. Yes, sir.
Q. Okay. You're familiar with that?

MR. ZIMMERMAN: Your Honor, if I may,
I'm actually not familiar with this. Which
direction are we going? Is this the "No Wake
Pier"?

THE WITNESS: The "No Wake" sign.

MR. DONAGHUE: That's the "No Wake
Pier."

MR. ZIMMERMAN: Got you. Okay.

0. Okay. ©Now and you'wve been with - how long have

you been in charge of this area?

A. I was in charge for two years.

Q. Starting when?

THE COURT: Mr. Donaghue, in North
Carolina we let the lawyers sit.

MR. DONAGHUE: I'm sorry.

THE COURT: It saves on the shoe
leather.

MR. DONAGHUE: I'm sorry. I'm used

to---
THE COURT: I understand.
A. I believe '07 would be my guess.
Q. '07. And that pier was repaired, was it not?
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A. The one with the "No Wake" sign on it?

Q. Yes, sir.

A. Not that I'm aware of.

Q. Did you make an investigation in that regard?

A. No, sir.

Q. Do you know - didn't anyone ever tell you - your
superior tell you - who is your superior?

A. Ms. Tere Barrett.

Q. Who was the gentleman that was in charge of the
permits in this area before you?

A. Ryan Davenport.

Q. And how about Mr. Tyndall?

A, Mr. Tyndall is our assistant director.

Q. Okay. Are you aware that that pier has been - a
portion of that pier---

MR. ZIMMERMAN: Objection. Asked and
answered on this---
THE COURT: Overruled. Wait a minute.

Q. Are you aware of the fact that a large section of
that particular structure had been damaged and it
was repaired?

A. No, I am not.

0. In fact, it was repaired about a year---

MR. ZIMMERMAN: Objection, Your Honor.

Asked and answered. He doesn't know this.
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THE COURT: Sustained.

Q. Now let's go in the other direction, okay? Two
properties down in the opposite direction where
the bulkhead is, do you know who that person is?

A. I did not write that permit. I've never been on
that property.

Q. Okay. We can agree that the photographs that you
supplied to this Court indicate that there was a
structure prior to the bulkhead located there, was

there not?

A. Meaning a pier or a dock---

Q. Yes, sir.

A. ---was there prior to the bulkhead?

Q. Do you know one way or the other?

A. Not definitively, no, I do not.

Q. Did you check to see if that was the case?

A. I would have no reason to do that.

Q. Okay. How about the property next to that; is

there a dock or a pier located there?

A. I have no idea.

Q. And we can agree that that property - you know
where the Coast Guard Station is, right?

A. Correct.

Q. So at the Coast Guard Station - we certainly agree

they have a pier or a dock?
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A.

Q.

Q.

I would think so, yes.

Okay. Heading towards my house, the next private
residence, they also have a pier or a dock?

It's not very apparent on this photo - in our '06
photos. So I'm not sure if there's a pier or dock
there or not.

Sir, you walked the area. Right now as we speak,
isn't there a dock or pier in that area?

Sir, I don't go on every property unless called.
I've never been on that property.

Okay. If you don't know, that's fine.

I do not know.

Okay. And then we have the bulkhead?

Correct. I have seen the bulkhead.

It's pretty tough to miss?

Yes.

Okay. And all those properties I've just
described are all in the inlet hazard area,
according to your map?

MR. ZIMMERMAN: If I may ask for
clarification on inlet hazard area,
presently? Not historically, but presently?
That's what we're—---

What's been marked as 16 - all of them are in that

area that's been marked on 16 as the inlet hazard
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Q.

area - the pink area?
Correct.
As far as you know, it's been that way forever -
as far as you know?
Yes, sir.
Thank you. ©Now this - and we're almost to the end
here. This document - whose handwriting is this
on the document? Do you know?
Which portion? All over?
Is any of it yours?
Yes.
What part is yours?
I wrote your name. I wrote this drawing, this
information here. I signed it, dated it, wrote
this at the bottom.
Uh-huh. Who put this information here?
I did.
You did. So it was you who, on that document,
indicated what areas it was?
Correct.

MR. DONAGHUE: Did I steal yours, Your

Honor?

THE COURT: ©No. I've got mine still.

Standard maintenance or repair activities, is

there a section 15A, that you're aware of, NCAC
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01C .0407, "Standard Maintenance and Repair"?

A, State that again.

Q. I'm sorry. I'm not intimately familiar with all
the codes and how you classify them.

A. "Standard Maintenance and Repair," 01C .0407.

THE COURT: What's the number again?

MR. DONAGHUE: It's 15 NCAC 01C .0407.

Q. Are you familiar with that?
A. I'm not, no, sir.

MR. ZIMMERMAN : I'm sorry. Just a
second. Could I see what you're referring
to? I can't seem to find---

MR. DONAGHUE: Sure.

Q. This section here, NCAC 07K .0202, are you

familiar with this?

A. "Exemption -" correct, yes.
Q. You are?

A. I am.

Q. What does that talk about?
A. I'd have to read it.

THE COURT: Give me that - 07K---
MR. DONAGHUE: Sure. 15A NCAC 07K
.0202.
0. It says, "Exemption," colon, "Projects Requiring

Dredge," colon, "Fill," colon, "State Easement."
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Did I read that correctly?

A. Yes.

Q. Okay. What does that pertain to?

A. I'd have to read it. I don't know the rules by
heart.

Q. We can agree, can we not, that this modification

is not within a hundred and fifty feet of a
federally-maintained channel?

MR. ZIMMERMAN: I'm going to object at
this point. This particular section deals
with £ill. I don't think that's at issue
here.

MR. DONAGHUE: Also a state easement. I
just want to---

MR. ZIMMERMAN: Your Honor, again, we're
dealing with---

THE COURT: Well, I'll take official
notice of any relevant sections of the
administrative code.

MR. ZIMMERMAN: Okay. And, Your Honor,
if I just may have a second?

(Thereupon, there was a pause in the
proceeding.)

MR. ZIMMERMAN: Can I see which one

you're referring to?
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MR. DONAGHUE: Sure.

(Thereupon, there was a pause in the
proceeding.)

MR. ZIMMERMAN: Your Honor, I just renew
my objection that for relevance in this
regard.

THE COURT: Okay.

We can agree that it's not within a hundred and
fifty feet of a federally-maintained channel?
Definitively, no, I cannot.

Okay. And it's less than two hundred feet?

The entire structure?

Yes, sir.

Correct.

It does not - it does not extend past the four
feet mean low water contour?

I do not know the water depth as in - it would be
a presumption to say that it was not.

Okay. ©Now under the definition of develop, are
you familiar with that?

I am, but not verbatim.

Okay. We can agree that we did not lengthen the
dock, the pier, the walkway, whatever you want to
call it

From what was existing there, I believe so. There
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was no length there and now there's sixty-two
feet, so I'd say you lengthened it be sixty feet.

Q. When you say to me there was no length there, what
do you mean by that?

A. There was - those pilings had nothing on them, so
I would assume that was zero.

Q. When did you take that photograph that suggested
there was nothing - which shows there's nothing on
the pilings?

A. The day I had given you earlier, August or

September, October.

Q. When was the decking last there?

A. I do not know.

0. Who removed the decking?

A. I do not know.

Q. Do you know whether or not all the decking or most

of that decking had been removed the year prior?

A. No, I do not.

Q. Do you know what decking had been removed in
association with the Army Corps of Engineers
activity?

A. No, I do not.

0. And as a general principle, you would agree - the
property owner of that - if the decking was in bad

repair, it would be prudent for me as a homeowner
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to repair the decking?

A. I agree it would be prudent to call the---

MR. ZIMMERMAN: Objection, Your Honor.
Just due the opinion of this question - the
opinion nature.

THE COURT: Overruled. He can answer as
best he can.

A. (continuing) As a property owner, my first
assumption would be to call CAMA to see what I
could and could not do - would be my first step as
a property owner in that area.

Q. Well, we can agree I wouldn't have to call the
Town of Emerald Isle to repair the decking?

A. I cannot agree with that.

Q. What provision in the Town of Emerald Isle would
suggest that I could not repair decking on the
existing pilings?

A. I don't know their building code. I believe it

requires a building permit to build a dock.

0. On what do you base that opinion?

A. Well, some - some municipalities and counties do;
some don't. So---

0. I'm talking about Emerald Isle, sir.

A. I don't know for sure.

Q. Okay. And there was no - there was no excavation
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involved with this project?

No, sir.

There was no dredging involved with this project?
No, sir.

There was no filling involved with this project?
No, sir.

There was no dumping involved with this project?
No, sir.

There was no removal of clay, silt, sand, gravel,
or minerals, 1s that correct?

I'm not positive on that.

There was no - you don't have any knowledge to
suggest that there was, do you?

No, I do not.

There was no bulkhead?

Correct.

There was no driving of pilings?

I'm not aware.

There was no clearing or alteration of land as ad
adjunct of construction?

Possibly. I'm not sure. I wasn't there when it
was built.

Was there any alteration or removal of sand dunes?
I was not there when it was built.

Was there any alteration of the shore, bank, or
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bottom of the Atlantic Ocean, any sound, bay,

river, or stream?

A. Possibly. I do not know for sure.
Q. How would that have been possible?
A. I don't know if you had to drive a piling. I just

don't know.
MR. DONAGHUE: That's all I have.
THE COURT: Redirect?
MR. ZIMMERMAN: Yes, Your Honor. Just
very briefly.
REDIRECT EXAMINATION

BY MR. ZIMMERMAN:

Q. Mr. Howell, could you put your attention back on
15A NCAC 7J .012 [sic], "Replacement of Existing
Structures," the fifty percent rule that we talked
about earlier.

A. Okay.

Q. And could you go ahead and read section (2) (a),
that first sentence?

A. "In the case of fixed docks, piers, platforms,
boathouses, boat 1lifts, freestanding moorings,
more than fifty percent of the framing and
structural components - beams, girders, Jjoists,
stringers, or pilings - must be rebuilt in order

to restore the structure to its predamage
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condition."
Q. So predamage condition - could you explain what

that means?

A. That i1is the structure predamage when it was first
built - the original structure.
Q. So in this case, if the original dock was a

hundred feet, you can't just build a fraction of
the original hundred feet and call it less than

fifty percent; you have to build up to the hundred

feet---
MR. DONAGHUE: Objection.
THE COURT: Overruled.
A. Correct.
0. Did that happen here?
A. No, sir. Mr. Donaghue built sixty foot of an

original one-hundred-foot pier.

Q. So, essentially, the only way to meet this
standard given by this rule would be if the
original pier was a hundred feet, he could only
replace forty-nine feet of it and have a pier -
and if the pier - the dock was back wasn't back to
the original hundred feet, is that right?

A. Well, he couldn't replace up to forty-nine because
you have to replace the structure in its entirety,

and then base your fifty percent determination off
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of that structure.
MR. ZIMMERMAN: That's all, Your Honor.
RECROSS-EXAMINATION

BY MR. DONAGHUE:

Q. How did you come to that conclusion?

A. "Restore the structure to its predamage
condition." Predamage is---

Q. How much would it cost to restore the structure to

its predamage condition?
MR. ZIMMERMAN: Objection, Your Honor.
Cost is not relevant here.
MR. DONAGHUE: I disagree.

THE COURT: Overruled so far.

A. I'm not a contractor. I do not know.
Q. Did you make any investigation in that regard?
A. No, sir. I believe the rule does not allude to

that fact, and I did not.

MR. DONAGHUE: No further questions.

THE COURT: Thank you, sir. You can
step down.

THE WITNESS: Thank you.

MR. ZIMMERMAN: Your Honor, the State
does have one more witness. Would you like
us to break for lunch or try to---

THE COURT: Yeah. Why don't we go ahead
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and start. I've got - I'm going to meet
someone at twelve-thirty, so---

MR. ZIMMERMAN: Okay.

MR. DONAGHUE: I may be able to agree or
stipulate to what - an offer of proof as to
what he's going to testify to.

MR. ZIMMERMAN: Your Honor, Mr. Brownlow
is Mr. Howell's - is higher up in the DCM
food chain. He actually played a significant
part in the writing of this statute and can
give further evidence to the Court as to what
the intent of how to read this particular
rule is.

MR. DONAGHUE: I would object.

THE COURT: I wouldn't allow that.

MR. ZIMMERMAN: Based upon his personal
knowledge, Your Honor?

THE COURT: Unless we had the whole
commission.

MR. ZIMMERMAN: Fair enough, Your Honor.

THE COURT: Don't look behind them
unless there is some written intent stated
specifically---

MR. ZIMMERMAN: Yes, Your Honor.

THE COURT: ---but to go behind it, I
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think gets into some dangerous territory.

MR. ZIMMERMAN: Your Honor, I also
have - he did take a number of pictures, I
believe, late last week that I would like to
enter into evidence that he can---

THE COURT: All right. Do you want to
show those to Mr. Donaghue?

MR. DONAGHUE: Okay. What's your offer
of proof? Just to show---

MR. ZIMMERMAN: Yeah, to show how it is
right now.

MR. DONAGHUE: (Tape begins mid
sentence.) ---put them in.

THE COURT: All right.

MR. ZIMMERMAN: Would you like me to
call Mr. Brownlow, then?

MR. DONAGHUE: 1I'll agree - if you
authenticate them, they show what they show,
and they were taken when they were taken.

THE COURT: Okay. What numbers are we
going to have on these?

MR. ZIMMERMAN: What numbers are these,
sir?

THE COURT: Starting with 17.

MR. ZIMMERMAN: Would you like a copy of
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these?
MR. DONAGHUE: Sure. Are we off the
record or - it doesn't matter.

(Thereupon, there was a pause in the

proceeding.)
MR. ZIMMERMAN: (Tape begins mid
sentence.) ---photographs, and just for the

record, those are photographs that were taken
I believe last Thursday or Friday, whatever
it says on there. And that is---

THE COURT: July 30th, which would have
been Thursday, I believe.

MR. ZIMMERMAN: Thursday.

THE COURT: All right. So for the
record we've got Respondent's 17, 18, and 19,
which are three photographs taken of -

Mr. Brownlow's photographs taken of the pier,
dock, or walkway, whatever we designate it to
be.

(RESPONDENT'S EXHIBIT NOS. 17-19

(RECEIVED INTO EVIDENCE
MR. ZIMMERMAN: Your Honor, if I may
just have a second.
(Thereupon, there was a pause in the

proceeding.)
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MR. DONAGHUE: No objection.
THE COURT: All right.
MR. ZIMMERMAN: Your Honor, if I may, I
would ask for a bit of guidance from the
Court on this. Mr. Brownlow is also - along

with being in DCM currently, he's a previous

building inspector. I believe he still has
certifications - some outstanding, some that
he previously had. And I was going to also

have him testify to what was actually
developed.

If the Court will take notice - and
that's based upon looking at new wood, old
wood - but I guess if the Court would take
notice based upon the photographs that were
previously entered into evidence, that there
was essentially all horizontal wood newly put
in on top of pilings that did not have that,
then I will - I have no need to put him on
the stand, Your Honor.

THE COURT: I think basically we can
agree from a site inspection this morning -
and correct me if I'm wrong, Mr. Donaghue -
but that all of the structural support and

the cross members, or whatever proper name
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they might be called, along with the decking
was replaced. The only thing that was not
replaced would have been the pilings---

MR. DONAGHUE: Correct.

THE COURT: ---is that fair to say?

MR. DONAGHUE: Fair to say.

THE COURT: Okay. And that's what
Mr. Brownlow---

MR. ZIMMERMAN: Yes, that's right, sir.

THE COURT: ---Brownlow would have
testified to?

MR. ZIMMERMAN: And so with that said,
Your Honor, the State concludes its evidence.

THE COURT: All right.

MR. DONAGHUE: I can move pretty
quickly, and the only reason I would ask -
and I know - I'll do whatever you want, but
these two gentlemen are---

THE COURT: Sort of my own little
logistical thing is that I agreed to meet my
former law partner at twelve-thirty.

MR. DONAGHUE: No problem.

THE COURT: So we can get started and
have eleven minutes of testimony and - ever

what you-all want to do.
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Left hand on the Good Book and raise

your right, please.

RICK GOODNIGHT,
a witness called on behalf of the Petitioners, being
first duly sworn in the above-entitled matter, was
examined and testified on his ocath as follows:

THE COURT: Thank you, sir. Have a
seat. And if you would, please, for the
record, tell us your name.

THE WITNESS: My name is Rick Goodnight.

THE COURT: Thank you.

DIRECT EXAMINATION

BY MR. DONAGHUE:

Q. Mr. Goodnight, where do you reside?

A. 808 Sandridge Road, Hubert, North Carolina.

Q. And what business are you in?

A. Home repair service. I maintain four - or six

properties out on the island, maintenancewise on
everything, mowing to lawn care. You name it, I

pretty much do it all.

0. And that's Goodnight's Home Service?
A. Goodnight's Home Improvement, yes.
0. Let's go back in time about six, seven years ago.

You were a foreman on the job for Estes Builders,
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were you not---

Yes, sir.

---where you built my particular home here on
Bogue Court?

Yes, sir.

And was there a walkway on the property when you
were constructing the home at that time?

Yes.

After the home was built, did you come back from
time to time and make repairs at the home or
perform various services that I requested?

Yes.

Did there come a time over the course of the last
two years where I began to dismantle the existing
Structure?

Yes, sir.

And did I pile the wood from the decking and
timbers - did I pile that in the back of the
house?

Yes, sir.

And it's true, is it not, that last year, I
believe it was, or last summer, you, I, and my two
sons and my nephew made certain repairs?

Yes, sir.

And you, in fact, helped us in that regard?
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A.

Q.

Yes.

You would agree none of us were mechanics? I
said, you would agree that neither myself, my
sons, or my nephew were very good mechanics?
You-all did a good job - very good job.

Now all the pilings were original pilings?

Yes, sir.

And, essentially, what I did is, I went to Lowe's
and you gave me the requirements, what I was to
buy, and I bought decking, did I not?

Yes, sir.

And then I bought the stringers - the supporting
thing - whatever you call them, is that correct?
Yes.

And what was the approximate amount of the decking
and the material I bought at Lowe's?

Around eight hundred dollars.

And we repaired this over the course of two days,
did we not?

Yes, sir.

And even during the course of the repair, we still
continued to pull off decking, did we not?

Yes.

And how much did I pay you?

When it was all said and done, I made eight
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hundred dollars.
Okay. So the total cost of the job was
approximately sixteen hundred dollars?
Yes.
And, in fact, you hauled away, did you not, all
the previous decking that I ripped off over the
course of the prior years?
Yes, sir. I believe there was probably two -
maybe two and a half loads.
Now prior to me going into this, quote, "self-help
project," did I ask you to give me an estimate for
you doing this with your own people on your own?
Yes, sir.
And what was the price that you quoted me?
It was around - around fifty-seven hundred
dollars.
And, in fact, we did not repair this walkway to
its original - what's the term I want to use - to
its original point? In other words, this thing
was shortened, was i1t not?
Yes. Yes, 1t was shortened.

MR. DONAGHUE: Cross-examine.

THE COURT: Questions?

MR. ZIMMERMAN: Yes, Your Honor. Your

Honor, if I may, I'm going to hand to the
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witness this particular photograph - which
one is this marked as?

THE COURT: I don't remember.

MR. ZIMMERMAN: Do you mind if I---

THE COURT: ©No. Fumbling through.

MR. ZIMMERMAN: I can't seem to find it.
Did we enter this one in already?

MR. DONAGHUE: You did.

MR. ZIMMERMAN: We did?

MR. DONAGHUE: You did.

MR. ZIMMERMAN: Okay. Well, let me just
hand this copy to the witness.

CROSS-EXAMINATION

BY MR. ZIMMERMAN:

Q. And if you can---

(Thereupon, Mr. Zimmerman conferred with
Mr. Donaghue.)

MR. ZIMMERMAN: 1I'll enter this one in.

MR. DONAGHUE: No objection.

THE COURT: I don't think that one 1is

in.
Q. Okay. So Mr. Goodnight---
A. Yes, sir.
Q. ---can you please describe what you're looking at
there.
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(RESPONDENT'S EXHIBIT NO. 20

(MARKED FOR IDENTIFICATION

A. The existing posts from the walkway.

Q. Okay. And is that what it looked like before
you-all started building?

A. Yes.

Q. Okay. And if you can just - did you say you put

any pilings into the water—---

A. No, sir.

0. ---I mean into the land?

A. No, sir.

0. Then can you explain to the Court - and maybe this
is just a simple explanation - if you only had one
piling, but if you look - I guess count from the

left and count the first tier, second tier, third

tier.
A. Right.
Q. Just count the shadows there. It looks like there

is only one piling there.

A. Yeah, it sure does.

Q. Is that how it is?

A. Yeah.

0. Is that how it is presently?

A. No.

Q. How did the new piling get in there?
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A.

I do not know. It actually looks like by this - I
don't know - it kind of looks like there was two.
Okay. And this one---

MR. ZIMMERMAN: Your Honor, if I may

approach?

Yeah. If I may hand you this now---
Let me ask you this: Is this shadow from---
Yeah. I think there's one behind it. That's the
why you can see two shadows.
Okay. Got you.
Now 1if I turn your attention to what's been marked
as Respondent's Exhibit 18. So, again, just kind
of counting back from those two, it looks like you
see two, two, two?
Yeah.
It looks like there is kind of a white - kind of a
shinier piling in there. How did that one get
there?
Now the thing - that's the---
And maybe there's a simple explanation. I'm not
trying to be tricky here.
Well, no. And what I'm looking at - to me, it
looks like it's the existing one that's there
because this one is on - if you look at them,

they're on the same side.
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Then, how did the one behind it get in?
Well, now that, I do not know.
Okay. Okay.
MR. ZIMMERMAN: That's all I have, Your
Honor.
THE COURT: Further questions?
MR. DONAGHUE: Yes. Just briefly.

REDIRECT EXAMINATION

BY MR. DONAGHUE:

Q.

Counsel has brought up this issue of the
pilings---

Yes, sir.

---and claiming that there's a piling missing. We
can agree, can we not, that when you first built
the home---

Yes, sir.

All right. ---that beach - if you sort of look at
the end of the walkway - the end that's closest to
the home - we can agree before all the erosion
took place and before the hurricane came through
and before the dredging operation, et cetera, that
beach extended out on a perfectly level plane? 1In
other words, most of that decking was, in fact,
covered by sand?

Yes, sir.
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Q. And all the pilings were covered by sand?
A. Yes, sir.
Q. And isn't it true that, after the hurricane and

after the dredging by the Army Corps of Engineers,
certain pilings then became exposed?

A. Yes, sir.

MR. DONAGHUE: That's all I have.

MR. ZIMMERMAN: Nothing, Your Honor.

THE COURT: All right. Thank you, sir.
You can step down.

MR. DONAGHUE: Oh. I know what T
[inaudible].

0. (by Mr. Donaghue) 1Isn't it also true, sir, that
during the course of our repairing this, you
actually - as some of the pilings became exposed,
in order to even it up, you had to cut some of the
pilings; in other words, you actually reduced the
height of some of the pilings---

A. Yes, sir.

Q. --—-to match them up with the ones that had been
exposed by the erosion?

A. Yes, sir.

MR. DONAGHUE: That's all.
THE COURT: Thank you, sir. All right.

According to my watch, we have twelve
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twenty-eight. Why don't we take our lunch
recess and come back at two o'clock.

(Thereupon, 12:28 p.m., a luncheon
recess was taken.)
AFTERNOON SESSION
2:00 P.M.
THE COURT: All right. Ready to call
another witness?
MR. DONAGHUE: If T may, sir. Robert
Townsend.
THE COURT: All right. Mr. Townsend, if
you would, come around, please. Left hand on

the Bible and raise your right, please.

ROBERT TOWNSEND,
a witness called on behalf of the Petitioners, being
first duly sworn in the above-entitled matter, was
examined and testified on his ocath as follows:

THE COURT: Thank you, sir. Have a
seat, and if you would, for the record,
please state your name.

THE WITNESS: Robert Townsend.

THE COURT: Thank you, sir.

MR. DONAGHUE: May I proceed, sir?

THE COURT: Yes, sir.
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DIRECT EXAMINATION

BY MR. DONAGHUE:

Q. Mr. Townsend, where do you reside?

A. 11115 Inlet Drive, Emerald Isle.

Q. And is that an area known as the point?

A. The point, yes.

Q. And how long have you resided in the point of

FEmerald Isle?

A, In the point of Emerald Isle since 1984.

Q. In fact, it's true, is it not, that you own two
properties, one on Channel Drive and also one
Bogue Court?

A. That's correct.

0. And the property on Bogue Court is right next to
my property, is it not?

A. It is adjacent to you, yes, sir.

Q. Now let's talk a little bit about your background.
Have you been involved in the construction trades?

A, Yeah. 1I've been involved in the construction of
about ten houses in the point area over the last
ten years. I was a charter boat captain during
the summer, and during the winter, I usually acted
as a superintendent on construction jobs where
individuals built their own houses.

Q. And would that be in the area, again, of the
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point - did you build or you were involved in the
construction of any homes in the point itself?

A. Yeah. There's two houses on Bogue Court that are
adjacent to you that I built in addition to the

house that I own.

Q. And would one of them have been Wilma Nelson's
property?

A. That's correct.

Q. And you've also been involved in the construction

or oversight of construction for homes along
Channel Drive?
A. That's correct.
Q. Now at my request, you collected certain
photographs, did you not?
A. Yes.
Q. Sir, I'm going to show you a photograph that was
taken in 1975.
MR. DONAGHUE: And with the Court's
permission, I'm going to mark on the back of
this as A-1, if I may.

(PETITIONERS' EXHIBIT NO. A-1

(MARKED FOR IDENTIFICATION

THE COURT: I think we actually have
some stickers.

MR. DONAGHUE: Sure.
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Q.

So I'll show you what's been marked as A-1 and
would you please identify what that picture
represents.

This is the area of Bogue Court and Inlet Drive.
It's commonly known as the point to most of the
people here.

Now the lot where my home is presently located -
was there another structure on that lot in the
1970s?

This structure depicted right here is the land
that your home is currently on. The land just to
the northwest of that or the north actually,
toward the Coast Guard Station, is the lot that my
house is on.

And so I'm going to point to the Court that - and
counsel at the same time, this home here would be
the home in question, is it not?

Yes.

And that shows a walkway, dock, pier, whatever you
want to call it, extending from that house onto
the inlet, does it not?

That's correct.

And that's as of 19757

Yes, sir.

Sir, I'm going to show you another photograph
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taken in 1990 - showing opposing counsel - A-2.

Sir, again, would you indicate for the record what

this---
(PETITIONERS' EXHIBIT NO. A-2
(MARKED FOR IDENTIFICATION
A. This depicts the same area except from a westerly

view from the aircraft that took it, and this
depicts the house that your lot is currently
located before it was damaged by the storm, and it

depicts the dock leading out from your house.

Q. Thank you, sir.

MR. ZIMMERMAN: And, just again, what
date was that?
MR. DONAGHUE: That was '90 - '90.

THE WITNESS: That was 1990.

Q. And, sir, I'm going to show you now - which is a

cover to a book, I believe, you indicated to me?

A. This 1s the cover from—---

THE COURT: Let me interrupt you just a
second. If you could show me where the
property is on this photo. And I don't know
the age or significance of these pictures,
but can we mark on them with a red---

THE WITNESS: If it absolutely has to

be. The picture - the house in question that
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his property is on is this one right here.
This is my house.

THE COURT: So this is---

THE WITNESS: This is the walkway.

MR. DONAGHUE: That's the former house
right there.

THE COURT: The former house---

THE WITNESS: This was damaged.

THE COURT: ---damaged in storm and

118

ultimately torn down which led to your house

being built?
MR. DONAGHUE: That's correct, sir.

THE COURT: All right.

Q. Again, this is one taken in 19927
A. No. This is early '70s. I'm not sure - '71 or
two. This is the book cover from Orrin Pilkey's

book that regarded having to do with beach

nourishment and beach erosion and all that.

Q. Fair enough. And that depicts the same area, the
point?
A, Yeah. A little bit more to the south looking

north, but this is your property right here in
question and the pier extending out.

Q. In fact, there are a number of piers, are there

not? There are one, two, three along that area?
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A. Yeah. There's one oceanward of yours, and there's
one to the southside of your house.

Q. Could you point that out to His Honor?

THE WITNESS: Did you see it, Ward?

MR. ZIMMERMAN: I have seen that one.
Thank you.

THE WITNESS: This is the oceanward pier
and this is the property in gquestion right
here - the pier that's in question, and
that's the pier that was to the Coast Guard
Station sign.

THE COURT: And, again, let me make sure
I understand. This is the house that
ultimately was torn down?

THE WITNESS: This was torn down. This
is where his house was replaced.

THE COURT: And this is the pier---

THE WITNESS: That's the pier that's in
question.

THE COURT: All right. Got it.

THE WITNESS: This is the one toward the
Coast Guard Station from his and this is
oceanward of his.

THE COURT: All right. Got you.

THE WITNESS: Both of these houses are
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no longer there.
Mr. Townsend, we know that the former house was
torn down after a storm, but the pier remained,
did it not?
Yes.
And the pier remained, did it not, essentially, up
until the time that I dismantled the decking from
the pier?
Yes.
Now I want you to refocus your attention now to
this area and how that area is designated. When
you built your home, how was the area designated?
When I say "your home," I'm talking about the home
on Bogue Court next to my structure.
When we signed for - my home fell into the time of
CAMA permits, and when you got your CAMA permit,
by way of instruction to you and I guess as a
warning, they designated the areas that you were
asking for a permit in. And mine was designated
as inlet hazard area, and there was a cover letter
with that that kind of told you, you requested to
buy to get a permit in an area that's known to be
hazardous, et cetera, et cetera. And it was
almost like when you sign for the permit, you

were, more or less, saying, "I know what I'm doing
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here."

Q. And have you ever been provided with any official

designation from the State of North Caroclina which
indicates that your house resided in any other

area than an inlet hazard area?

A. There's been no official talk about that. My

insurance base ratings have been the same since
1984 when I built that house. An inlet hazard
area is the rating that it was given at that time.

MR. ZIMMERMAN: Your Honor, I would
object to just part of that statement about
insurance rates. I don't know the relevance
of insurance rates with actually determining
what the State considers a particular AEC.

THE WITNESS: Could I say something to
that or not?

THE COURT: Go ahead and explain your
answer.

THE WITNESS: I have an oceanfront house
also, and my oceanfront house for insurance
purposes 1is rated as oceanfront. And there's
different categories within oceanfront which
Jonathan can tell you: V zones, A zones, B
zones, C zones, what have you. Those are

subject to change.
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MR. ZIMMERMAN: Again, Your Honor, just
renewing the objection on that.

THE COURT: Overruled.
And, in fact, your oceanfront home is located, 1is
it not, right around the point - in other words,
physically speaking, your home is around the
corner maybe, what, twelve homes away?
Yeah. No more than four hundred yards.
Now, sir, I'm going to show you what has been
marked as A-3 and A-4.

(PETITIONERS' EXHIBIT NOS. A-3 AND

(A-4 MARKED FOR IDENTIFICATION

THE COURT: Was this one not marked -
the cover?

MR. DONAGHUE: You know what? Your
Honor, you're correct. That cover is not
marked, and I want to mark that now as A-5.

(PETITIONERS' EXHIBIT NO. A-5

(MARKED FOR IDENTIFICATION

Mr. Townsend, let me show you what's been marked
as A-3, and that particular photograph shows my
structure, shows your inlet front property, and
also shows the property where the bulkhead is
located, 1is that correct?

Yes.
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Q.

What is the--- My address I believe is 115. What
is your address on Bogue Court?

117, and then the property - it goes bigger as it
goes to the north.

So 119 would be the property with the bulkhead?
That's correct.

Okay. Now the property with the bulkhead, prior
to the bulkhead being constructed or erected, was
there a dock, pier, or walkway, whatever, located
on that property?

There was both, a pier and a walkway.

Okay. And then at some point, CAMA permitted the
erection of a bulkhead, did they not?

That's correct.

Would you indicate to His Honor with the
construction of that bulkhead how far out would
that property have extended?

As I told the group this morning down there, the
farthest water - the waterway extension was that
existing dune that lies at the base of your
walkway right now and goes down to the base of
that bulkhead. That was the existing dune. The
rest of it was, in that particular case, very deep
water, more than twenty feet, necessitating that

that sheet pile was put in the ground thirty-five
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feet. ©So there was very deep water there.
As it moved towards your house, it became

shallower and shallower. There was a berm there.
But there was very deep water there, and the toe
of that existing dune was the beginning of that
deep water.

Q. And how far out was that property backfilled or

extended into the inlet?

A, A guess would be thirty-five feet.

Q. And that was 1n an inlet hazard area?

A. Yes.

Q. Now were you present when the CAMA representatives

had a conversation with you concerning the
building of this bulkhead?

A. Yes. I was notified because of being an adjacent
property owner that this permit had been applied
for and because I knew that by hardening that
bulkhead there, there was going to be some
problems caused for my adjacent land because of
the setting up of a rotation in the water when it
hits the bulkhead. I wanted to be there, and so I
met with them that day down there.

I also had the situation where that was a
neighbor of mine, and I didn't want that neighbor

to lose her lot, so I was open to listening, you
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know. Jonathan would tell you the same thing,
when we talked about sandbags that - when Jonathan
issued your permits for sandbags, I requested to
him and he was very agreeable to the fact that,
even though I didn't gqualify for the sixty feet
quite yet, that he wouldn't issue [inaudible]

because he knew it would damage me.

Q. Fair enough. Now what was your understanding

based upon the conversations that you had that day
with the CAMA officials as to what line of
demarcation then existed between my home at 117 -
excuse me - my home at 115 Bogue Court and the
home on the other side of me, Mr. Angel's at 113
Bogue Court.

MR. ZIMMERMAN: Your Honor, before he
answers that, could I ask for a clarification
on what the date is that we're asking for?

MR. DONAGHUE: This would be the time
when the bulkhead was built, which was about
two years ago - two, maybe three years ago.

THE WITNESS: Yeah. When the permit was
applied for, nineteen - 2006 was probably
when the permit - that would be a matter of
record when that application was made.

MR. ZIMMERMAN: Thank you.
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A, (continuing) There was a lot of discussion
amongst the CAMA representatives at that time.
The questions were where oceanfront stopped and
where estuarine started. There was a lot of
discussion between them. The consensus at that
time was that oceanfront property, who could not
have a bulkhead, would end between Mr. Angel's
property—---

MR. ZIMMERMAN: Your Honor, I'm going to
object at this time on the basis of hearsay.
This is him essentially telling what a DMC
official demarcated, and I---

THE WITNESS: I believe that lady that's
here was there at the time.

MR. ZIMMERMAN: All right. But, again,
I believe this is hearsay in this instance,
Your Honor.

THE COURT: Overruled so far. Let me
ask a gquestion, though. 1Is this pier - the
one in this picture - is this Mr. Donaghue's
pier or is that the next property?

THE WITNESS: Yeah. That's only a few
days old - that picture. The bulkhead is the
one in the background.

THE COURT: So is this - then, this is a
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recent---

THE WITNESS: Very recent.

THE COURT: Oh, okay. This doesn't date
back a couple of years, then?

THE WITNESS: No, no, no, no, sir.

MR. ZIMMERMAN: Your Honor, if that's
the one we admitted, I believe that was taken
on Thursday, or is this---

THE WITNESS: Yeah, that's probably -
it's real recent.

MR. ZIMMERMAN: Oh, vyeah. This is a
recent - we'll stipulate to the fact that
it's a recent photograph, Your Honor.

THE COURT: I just wanted to make sure I
was on the right time frame on that one. I
didn't know if it was an old picture or a new

picture. Okay.

0. So you were continuing - the Judge said you
could - your understanding---
A. I believe the lady that was in the courtroom

earlier was not the issuer of the permit at that

time. It was another lady, but I think she was
there and was privy to that conversation. And
there was a question - and when Jonathan first

came to me, he would tell you that there was a
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question at that time - because I had applied for
permit for a dock, there was a question about
where that ended, where the oceanfront started,
where the estuarine started.

So there was some - there was some things
that needed to be decided before either yea or nay
on any of the permits. And it was decided, when
that permit was issued, that she still fell within
the estuarine.

Q. It was your understanding that you also fell in

that same area?

A. Yes.

Q. And was I---

A. At that time, I was.

Q. At that time. And also my property at that time?
A. At that time, yes, sir.

Q. Now going back - take a step back for a moment,

and previously, an exhibit's been provided which
was the State 16, and you see the area that is

marked in pink as being the inlet hazard area?

A. Yes.

Q. Do you see that, sir?

A. Yes.

0. Has it been your understanding, to the best of

your knowledge, that as long as you lived at the
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point and in that area, that that, in fact, has
been the, quote, "designated inlet hazard area"?
Yes.

And you've not been provided with any other
official written information that has changed

[inaudible]?

No.
Thank you, Judge. Now previously counsel for the
State entered an Exhibit Number 2. I'm now going

to mark it as my A-4. And would you describe the
structure that's depicted in that photograph?
This is a walkway originally tended as a
walkway/pier that's oceanward of the dock that's
in question at the home of Ms. Wilma Nelson, who I
was responsible for the construction of that house
and that pier.

So you actually built that pier?

I actually built that pier except for the steps
that come to the north that have been added. They
were not there when I built it.

Now when did you build that pier? Do you have a
time frame? Can you tell us when you built that
pier?

1999 or 2000.

So that pier was built in 1999 or 2000, and it was
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built into an inlet hazard area?

A. Yes.

Q. Now since the time that you built - how big was
that pier?

A, I think 1if you'll look on that picture really
closely, I think you'll see the end of it - part
of it still sticking out of the water. It's
pretty hard to see, but it was another hundred
feet at least with the sitting area on the end and

a set of steps that went down from there.

Q. And that address would have been at 111 Bogue
Court?

A. Correct.

Q. Thank you. Sir, I want to show you a photograph -
I'm going to mark this as A-6. I'm marking this

photograph as A-6, and would you please indicate
to the Court who took that photograph and when
that photograph was taken.

(PETITIONERS' EXHIBIT NO. A-6

(MARKED FOR IDENTIFICATION

A. I took this photograph personally from the upper
deck of my house that's adjacent on the north side
to your property in 1984 late or 1985 early. It
was during the winter.

Q. And how - why does that stick out in your mind?
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Any event in your life took place at that time?
A, Well, yeah. I finished this house and got the

C of O on July 7th, 1984, and my daughter was born

that day.
Q. And that photograph shows the dock, walkway, or
whatever, as it appeared as of that time. That

would have been the one that was located on my
property, correct?

A. Absolutely.

0. And would it be fair to say that from a - I guess,
a geographical standpoint or topographical
standpoint, that the area sort of today resembles
that to a great extent?

A, It's very similar to that.

Q. Thank you.

MR. ZIMMERMAN: I'm sorry. What was
your last question? That that picture
essentially depicts what's out there today?
Is that your question?

THE WITNESS: Geographically.

MR. DONAGHUE: Topographically,
geographically, the area, the sand, the
water, that kind of thing.

MR. ZIMMERMAN: And just for

clarification, your answer was?
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THE WITNESS: I'm not saying about the
deck - the dock. I'm saying that the sand
and water is in a similar situation as it was
when I built my house in 1984.
MR. ZIMMERMAN: All right.

Q. Now I want you to focus your attention on
construction of docks, piers, walkways, et cetera.
And for purposes of our discussion today, the
photograph clearly establishes that, in 1975, the
walkway, dock, pier, et cetera, extended into the
water. ©Now have you ever constructed these types
of structures?

A. I've been involved in the supervision of the
construction of them. I've never actually been
the one setting pilings in one.

Q. Okay. ©Now when you estimate the job, what portion
of the job is the most important portion of the
job in terms of setting up your pier or dock?

A. When it comes to decks or piers or walkways, the
major labor work - and usually material work - is
involved in the piling.

Q. On a percentage basis, what would you calculate or
what would be the percentage basis of that -
taking a hundred percent, what percent of a

hundred percent would be just the pilings
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themselves?

MR. ZIMMERMAN: I'm going to object at
this point as far as relevance. I don't know
where this fits into this puzzle.

THE COURT: Overruled. I'm going to
allow it and to give it the appropriate
welight. Go ahead.

A. I would say somewhere between sixty and sixty-five
percent is the actual labor and material of

getting the pilings in, including the piling

itself is more expensive because it has to be - it
has be used underwater and underground. Where the
above - aboveground material is less strongly

treated so it's much less expensive than the
pilings that you'd have to use underwater.

Q. And the same goes for the labor involved in the
setting of the pilings?

A. Most of the docks have to be done also off of a
barge of some type.

0. Using relatively recent standards, what is the
rule of thumb per square foot for the erection of
a dock or a deck, that type of thing?

A. A wooden dock now is approximately twenty dollars
per square foot, total job.

Q. So 1if we took six foot by sixty-two feet and
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whatever that number is we would multiply that by

twenty dollars?

A. Yeah, three hundred and something square foot

times twenty dollars would be, what, seven

thousand and something.

Q. And we could agree that - well - and there came a

period of time, did there not, where this area -
this particular area, our two properties, Wilma
Nelson's, Bruce Angel's, and the property where
the bulkhead is located - there came a period of
time where there were some drastic changes in that

area, were there not?

A. Yes.

Q. And that would have - that took place over the

course of the last three to four years?

A, Yeah. The history of the area down there is that

with the inlet migrating as it does, there's been
somewhere in the twenty-to-thirty-year cycle of
east and west movement. So the point being eroded
to the point that it is now is not unprecedented

and it's really not necessarily the result of a

storm.
Q. Did there become a period - and you're familiar
with that - I mean you're down there on a regular

basis? I mean you're down there at least once a
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week?
A. Yes.
Q. There was a period of time, was there not, within

the last, shall we say, three years or so wherein
the structure that we're talking about - the
structure on my property - where the pilings were
almost all completely covered with sand, and

within a short period of time, they became

exposed.
A. Yes.
Q. And then there became a period of time shortly

thereafter where there was material that was
thrown back in there, is that correct?

A. I remember when you were stripping the pilings of
the existing stringers and joists and decking.

Q. Thank you. That's what I was getting at. Did
there come a period of time, when they became
exposed, that I stripped the old decking off and

stored it under my steps?

A. That's correct.

Q. And you saw me do that over a course of a year?
A. Yeah, over a period of time, yeah.

0. And did there come a point in time where you

noticed my sons, I, and Rick Goodnight putting up

the new decking?
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A.

Yes.
MR. DONAGHUE: Cross-examine.
THE COURT: Questions?
MR. ZIMMERMAN: Yes, Your Honor.

CROSS-EXAMINATION

BY MR. ZIMMERMAN:

Q.

So you've lived in this area for a long time,
that right?

I built that house in 1984, the one that's
adjacent to Mr. Donaghue's.

And you knew of this area even before that?

Yes. Five or six years before that.

Page 136

is

And, as you've testified, there's been a lot of

fluctuation with both erosion and then sand

accretion and then back and forth, as you said,

over a period of time?

Yeah. About two cycles in the thirty years that

I've been here.

Okay. And I think I even wrote this down. You

said the point - at this point in time, it's not

unprecedented to be as it is right now in your

history?
It was that way when I built the house.
MR. DONAGHUE: Meaning the way it

appears today is the way it was when you
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built the house?
THE WITNESS: Very similar.
Q. And did you ever apply for a bulkhead?
A. No, sir. I applied for a - I talked to Jonathan
about the possibility of having a pier. I never
did apply for a bulkhead.
Q. Okay. And what did he say at that point?
A. He was very - I'm trying to be as - remembering -
because it was not just Jonathan---
THE WITNESS: And forgive me, Jonathan.
I think you pretty new then and I think Ted
was with you once when you were down there.
A, (continuing) And he asked me if I would be
patient with them, that there was possibly some
issues about that and that he wanted to go back
and research it a little bit and talk to Ted and
what have you. And he stated to me at that time -
because I had asked him about a bulkhead also and
later when he called me back, he said, within the
law, if you can get a pier, you can get a
bulkhead.
So he was hesitant to issue me a permit, and
I think Jonathan would agree that at that time I
just backed off and we never really - he never

actually turned me down nor approved me.
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Q. Why did you back off?

A. At that time, the sand was building up and it
looked like that it was going to be necessary for
me to build a pier further than the money that I
had allocated to do that.

Q. Did anyone at DCM at that point--- Okay.
Actually---

MR. ZIMMERMAN: May I approach the
witness, Your Honor?
THE COURT: Yes, sir.

0. So let me direct your attention to this - this is
the small map - the blowup map entitled
Respondent's 16. And on that map, can you
identify for the Court the bulkhead of your
neighbor? Is it on that map?

A. It would be, but I think that the - it's covered
with the Bogue Court lining, and I can't really
see - I can identify the Coast Guard Station and -
I can't really see clear enough there to tell you
if I can see the bulkhead.

Q. Can you identify your property on there?

A, Not really because it's so - I know about where it
is. It's about at the edge of where that white
line is or that white "Bogue Court" sign. I

could - there are some other areas that I could
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show you very easily from, but from this right
here, I can't tell.

Q. And can you identify the Petitioner, Mr. Hugh

Donaghue's property on there?

A. Not really.
Q. Is it also---
A. It's within - I think it's right where the "T" is

in "Bogue Court," but---

Q. So regardless of all of that, you can identify for
the Court that within pink property, the inlet
hazard area as defined by DCM, Mr. Donaghue's
property is within that, right?

A. Yes.

MR. DONAGHUE: We will stipulate that
the bulkhead property, my property,
Mr. Townsend's property, Mr. Angel's
property, and Wilma Nelson's property are all
located in that area---

MR. ZIMMERMAN: All right.

MR. DONAGHUE: ---as well as the Coast
Guard Station.

THE WITNESS: Yeah.

MR. ZIMMERMAN: Just a second, Your
Honor.

(Thereupon, there was a pause in the
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proceeding.)
(Tape begins mid sentence.) ---got sandbags on
your property, Mr. Townsend?
Yes.
And when did you request those?
At the same time that Mr. Donaghue and Mr. Angel
did. It was after the bulkhead was in place.
Do you know about what the date was on that or
just the year?
It would have been late '07.
Late '07.
I had a conversation with Jonathan when I received
notification that they were applying for sandbags,
and I asked Jonathan if he knew if I had a
bulkhead on one side of me and sandbags on the
other side of me - I asked him if he knew what
would happen to my property if that was allowed.
And what did he say?
And he said that it - it was all bad.
Yeah.
So he said, "I would never issue them a permit
unless I also allow you to."
Okay.
So that was my main - I wouldn't probably have

gotten at the time had it not been for the other
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two situations.

Q. So when Mr. Donaghue received his sandbags back in
2007, you said, that's when you received it, and
at that point, did---

MR. DONAGHUE: Objection. He said we
got them together.

THE WITNESS: Well, the application was
made together. I didn't do mine at the same
time you did.

Q. Okay. At that point, the area of both your
property and Mr. Donaghue's property was
designated ocean hazard for the purpose of getting
the sandbags, is that right?

MR. DONAGHUE: Objection.

THE COURT: Overruled.

Q. Please go ahead and answer.
A, I never understood it to be designated anything
but inlet hazard. 1In other words, I've always

been of the opinion, that if I was down on Channel
Drive and I didn't want a bulkhead, that I could
put sandbags down there. There is nothing in the
rules that I know of that stipulates you to use
sandbags only on ocean.

Q. Okay.

MR. ZIMMERMAN: Again, Your Honor, I
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would - I would ask to strike that from the
record based upon the fact that this is his
opinion.

THE COURT: He's offering his opinion.
Overruled.

MR. ZIMMERMAN: Okay. Thank you, Your
Honor. That's all. Thank you.

MR. DONAGHUE: Just---

THE COURT: Let me ask a gquestion or two
and then get back to you.

MR. DONAGHUE: Sure.

THE COURT: This picture was taken late
'84 to early '857?

THE WITNESS: Yes, sir. That handrail
that you see in the foreground is my upper
deck.

THE COURT: Right. That's the house
that you had just gotten a certificate of
occupancy on---

THE WITNESS: Yeah, within a year or
so - within six months or a year of that.

THE COURT: All right. Did the
waterline come up to that pier, dock at the
time?

THE WITNESS: You can see that picture
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there where there's wet sand---

THE COURT: Yeah.

THE WITNESS: ---and it would come up
there on high tide.

THE COURT: Okay.

THE WITNESS: Yeah. Sometimes on an off
moon tide, it would not, but on a high tide
or on a lunar - a new moon or a full moon,
you'd have water to the edge of that
vegetation.

THE COURT: All right. Further
questions?

MR. DONAGHUE: Please.

REDIRECT EXAMINATION

BY MR. DONAGHUE:

Q.

We can agree that the area - I'm going to start
with the Coast Guard Station, and we can agree

that it has both a bulkhead and a dock, correct?

And now going towards our properties, the property

next to that has a dock?

The property next to that has a bulkhead?
That's correct.

Then there's your property?
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A.

Q.

Yes.

My property, Angel's property, and Wilma Nelson's
property, which also has a dock?

That's correct.

All of them are in a hazard inlet areas?

Yes.

Now we can also agree, can we not, that when CAMA
permitted the building of the bulkhead on your
neighbor's property - and when I say "your
neighbor's,”" I mean the property at 119 - that, in
the course of things, created an escarpment both
on your property and my property, didn't it?
That's correct.

And also led to the moving of sand and exposing of

some of these additional pilings in the back, did

it not?
Say that again. I'm sorry.
Sure. The pilings - some of the pilings closest

to the property that also became exposed because
of that escarpment, early on, they were---

Oh, yes. That's correct?

And, finally, have you repaired in the past docks
that have destroyed or - by hurricane, storms, or
just deterioration in general?

Only houses. Never docks.
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Q.

Okay.

Were you ever involved in docks at all in

that regard in terms of any rules or what would be
needed?

I've only been involved in repair of houses with
the fifty percent rule, if that's what the
question is.

Fair enough.

MR. DONAGHUE: No further questions,

sir.

THE COURT: Further questions?

MR. ZIMMERMAN: ©No, Your Honor.

THE COURT: Okay. Let me ask you a
couple more. You said that you and

Mr. Donaghue got the sandbags after the
bulkhead was put in?

THE WITNESS: Absolutely.

THE COURT: Which makes sense.

THE WITNESS: I really didn't have a
need for sandbags, Your Honor, until---

THE COURT: Until the bulkhead---

THE WITNESS: ---the bulkhead was put
in.

THE COURT: Right.

THE WITNESS: What would happen is, the

tidal water would hit that bulkhead and it
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would swirl and---

THE COURT: I understand. I understand.
Mr. Pilkey would have had a lot to say about
how that all worked - a lot to say.

THE WITNESS: I knew that when I---

THE COURT: You got the sandbags in late
2007, right?

THE WITNESS: Yeah. I did - the permit
was issued then. I did not do the sandbags
until January, February of this year.

THE COURT: Of which year?

THE WITNESS: I'm sorry. Yeah. '09.

THE COURT: Okay. So you got the permit
in late '07.

THE WITNESS: No. '08 would have been
right. '08 would have been right.

THE COURT: Oh, okay.

THE WITNESS: In other words, 1t was
about three months after I got the permit -
possibly two months - when Mr. Donaghue got
done doing his, and then I did mine.

MR. ZIMMERMAN: And, Your Honor, 1f I
may just - what's already entered into
evidence, that permit has a date of November

'08.
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THE WITNESS: Okay. That's right.
That's correct. Yeah.

THE COURT: Okay.

THE WITNESS: But January '09 is when I
put my---

THE COURT: But that still just gets
back to where I was going with all of this.
Mr. Donaghue has asked questions that
indicated that he and his sons have started
removing the decking from the exposed pier,
dock, walkway, whatever we're going to call
this, roughly two years ago. So that would
have been the summer of '07°?

THE WITNESS: Yeah. When the erosion
started, there was - a great portion of that
walkway had been covered in sand. And then
by the bulkhead being put in, the erosion
started, and there was one photo that showed
that pretty descriptively where a foot or two
of piling was sticking out, and there's a
definite escarpment with a lot of debris
lying there.

When that started, the decking and the
stringers and stuff were being knocked off

sometimes, and it was kind of a danger---
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That's not it there. Someone showed me
a photo earlier of it. There was a definite
drop-off escarpment---

THE COURT: Is that it?

THE WITNESS: ©No. There's a - that's
one similar. But what happened was this
started eroding in, in this escarpment,
exposing these poles, and he started - they
were floating off in the water and hanging on
and stuff, and he started taking them off at
that time.

The one you showed me, I think, was from
the other direction, but I didn't see
[inaudible].

THE COURT: Was it this one?

THE WITNESS: That's it.

THE COURT: Okay. All right.

THE WITNESS: That's taken like from my
lot looking back---

THE COURT: Right. I think both of them
may have been taken at the same time because
of that beat up old chair---

THE WITNESS: Yeah. The man in that
picture is the dock man.

THE COURT: All right. So when would
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these pictures have been taken?

THE WITNESS: I don't know. I didn't
take those. That would have been after the
bulkhead was in, which was '07. They would
have been sometime in '07 or '08.

MR. DONAGHUE: I'll clarify that, sir,
if you want me to.

THE COURT: Well, hold on just one
second. My question is, again, there's been
some insinuation that he started with the
removal of the planking in roughly the summer
of 2007.

THE WITNESS: Uh-huh.

THE COURT: And then finished 2008 - I
think he said August 2008 was when it was
completed - it was completely put back. What
is your recollection of how long did it take
he and his boys to remove all of the planking
and the decking?

THE WITNESS: It was - they were not
here very much, and they rent their house
out. And it was done over several visits. I
could only give you a recollection of 1like
six months or something.

THE COURT: Okay. So if it started
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in---

THE WITNESS: A little extended period
of time.

THE COURT: Right. So it may have
started in mid to late '07 and even going
into '087?

THE WITNESS: Yeah. He's almost never
here in the summer because he rents his
house. He usually selects out a week in
August and blocks it, and then he comes back
sometime around Halloween or Thanksgiving
usually. It was in that time period.

THE COURT: So would it be your
recollection, then, that from the time he
started removing the decking and everything,
all the structure from around, leaving just
the pilings exposed to completely replacing
it, roughly a year?

THE WITNESS: I would think that maybe
he started in August of the year prior to the
August that it was finished - would be my -
and that's really a recollection more than a
fact.

THE COURT: Okay.

THE WITNESS: It seems like to me that
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when then boys and he worked on the
reinstallation of the decking and joists,
that it was in August of last year.

THE COURT: Mr. Donaghue, do you have
any questions based solely on the questions I
just asked?

MR. DONAGHUE: Absolutely. Just solely
based on that.

FURTHER REDIRECT EXAMINATION

BY MR. DONAGHUE:

Q.

Sir, I'm going to show you this photograph, and
this shows that the photograph--- Leading up to
this, we can agree that all the escarpment and
erosion that took place actually in front of both
of our properties happened really at different
times for different reasons, isn't that true? 1In
other words, there was a period of time when---
Let me withdraw that guestion completely.

If I show you Number A-7, it's true, is it
not, that the sand that extended out from my
property before any of this erosion began, as
shown here, extended all the way out and covered
all the poles except for maybe the last two sets
and they were extended up into the air a couple of

feet?
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(PETITIONERS' EXHIBIT NO. A-7

(MARKED FOR IDENTIFICATION

Yeah, that's correct.

And as the erosion came through over those two
years - as it exposed more of the planking, I
would then remove it, is what I'm getting at?
Yeah, more and more of the dock became exposed.
And initially - and do you recall the Army Corps
of Engineers coming in with the barge and doing
the work and setting the pipes up---

Yes.

-—-—-to nourish the beach front?

Yes.

And they, in fact, attached their barge to the
front of my pilings there, did they not?

Yeah. There was probably three feet of water
there then at the tide, and the escarpment was -
directly dropped off probably, you know, really
quickly.

And I know you cannot remember specific days and
specific times necessarily, but it's true, is it
not, during this period of time with the erosion,
I would remove the planking and those materials as
the erosion took place up towards the property?

Yeah. You couldn't have gotten stuff up if it was
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Q.

under sand still.
Thank you.
MR. DONAGHUE: That's all I have, sir.
THE COURT: Further questions?
MR. ZIMMERMAN: Nothing, Your Honor.
THE COURT: All right. Thank you, sir.
Further evidence?
MR. DONAGHUE: No further evidence.
THE COURT: All right. Arguments.
MR. DONAGHUE: I'm going to save my
argument—---
THE COURT: One logistical thing. Are
you moving to introduce 1 through 77
MR. DONAGHUE: I'm sorry, yes, sir.

(PETITIONERS' EXHIBIT NOS. A-1

(THROUGH A-7 OFFERED INTO EVIDENCE

THE COURT: All right. Any objection?

MR. ZIMMERMAN: No objection, Your
Honor.

THE COURT: All admitted.

(PETITIONERS' EXHIBIT NOS. A-1

(THROUGH A-7 RECEIVED INTO EVIDENCE

MR. DONAGHUE: Thank you.
THE COURT: And I have Respondent's 1

through 20 with the exception of 5 having
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been admitted.

(RESPONDENT'S EXHIBIT NOS. 1-4

(AND 6-20 RECEIVED INTO EVIDENCE

MR. ZIMMERMAN: That's right. Thank
you.

THE COURT: All right. Yes, sir? I
guess I should ask first, any rebuttal
evidence?

MR. ZIMMERMAN: No, Your Honor.

THE COURT: All right. Yes, sir?

MR. DONAGHUE: A matter of housekeeping,
Mr. Townsend's - they're really his - they're
my exhibits, but they're on loan, so to
speak. Would I be permitted to get them
reduced in size and make it a part of the
record, or do you want to keep the originals?

THE COURT: Any objection to them doing
that?

MR. ZIMMERMAN: ©Not at all, Your Honor.

THE COURT: All right. Why don't we do
that, then. I'll return Number 6, which is a
small photograph and Number 3, which is the
book cover from Dr. Pilkeys Jr. and Sr., and
large photo Number 2 on the point and large

photo Number A-1, which is also the point,
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but in a more magnified version.
MR. DONAGHUE: Thank you, sir.

THE COURT: And also, Mr. Donaghue, we

require two copies of each exhibit, so - if
you want to just give me - present me
copies - send me more copies, along with when

you reproduce those, will be fine.

MR. DONAGHUE: So do you want me to make
an extra copy of all these?

THE COURT: Are these the only copies
that you have?

MR. DONAGHUE: Yes.

THE COURT: Okay.

MR. ZIMMERMAN: Your Honor, I believe
those are copies that we brought with us
today so there should be a second copy. If
the Court doesn't mind just using mine and
his as the two copies, that's fine.

THE COURT: Some of these are different.
This one---

MR. DONAGHUE: That's the same.

THE COURT: That's the same. A-4 and
Respondent's Number 2, I think, are the same.
And the rest of them, I think are different.

7, 1, 2, 3 over there, and there's one more
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somewhere that I'm missing.

(Thereupon, there was a pause in the
proceeding.)

MR. DONAGHUE: Where do you want me to
send the copies?

THE COURT: To the Office of
Administrative Hearings.

MR. DONAGHUE: Okay.

THE COURT: Okay. Again, just to make
sure we're clear, you'll be giving me two
copies of 1, 2, 3, 5, 6, and 7, and Number 4
is the same as Respondent's Number 2.

MR. DONAGHUE: 1, 2, 3---

THE COURT: --=-5, 6, 7.

MR. DONAGHUE: ---7, 6, 3 -1, 2, 3---

THE COURT: I think 5 was a small
picture.

MR. DONAGHUE: Actually, the small
picture is 6.

THE COURT: Okay.

MR. DONAGHUE: So I have here Number A-1
is the large photograph taken in '75; A-2 is
the '"90 photograph; A-3 is the cover to the
book - I know one of the problems is, I have

two A-3s.
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THE COURT: One of them we changed to
make the small one, I think. That becomes 6.
MR. DONAGHUE: The small one is A-6.

THE COURT: 3 1is the bulkhead.

MR. DONAGHUE: 3 is the bulkhead.

THE COURT: That should be 7 - the last
one.

MR. DONAGHUE: It is 7, correct.

THE COURT: Okay. And 4 is the one
that's the same as Respondent's 2.

MR. DONAGHUE: Okay.

THE COURT: Anything else?

MR. DONAGHUE: 1In terms of briefing,
findings of fact, or conclusions of law?

THE COURT: Did you want to be heard by
way of a closing statement?

MR. DONAGHUE: No.

THE COURT: All right. Do you wish
to---

MR. ZIMMERMAN: Yes, Your Honor.

THE COURT: All right.

CLOSING ARGUMENT BY MR. ZIMMERMAN

MR. ZIMMERMAN: And I'll try to be

brief. I just wanted to bring up a few final

points, Your Honor.

Scott Court Reporting, Inc.
130 Angle Place
Stokesdale, North Carolina 27357
336/548-4371




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09 EHR 0568 Page 158
MR. ZIMMERMAN: Again, the burden of
proof in this matter is on the Petitioner,
and I would like to read exactly what is
before the Court in regard to his burden of
proof. And that's in NCGS 150B-23(a). And
that's - the burden is that the Respondent -
us - the DCM has substantially prejudiced
Petitioners' rights and that the agency

committed one of the errors set forth in this

statute.
And then it breaks down four - excuse
me - five categories: One, exceeded its

authority; two, acted erroneously; three,
failed to use proper procedure; four, acted
arbitrarily or capriciously; or, five, failed
to act as required by law or rule."

Your Honor, there has been no real
evidence to meet any of those particular
burden requirements.

Your Honor, I would also like to, at
this point, reference two recent Court of
Appeals cases, and I do have copies of the
cases if counsel would like them or if you
would like them. But they are Hilliard

versus North Carolina Department of
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Correction in 2005 and then Craven County

Regional Medical Center versus North Carolina

Department of Health and Human Services in

2006.

And what they do say - and these are
quotes - in Hilliard, it says that "On
judicial review," which is where we are
today, "an agency's interpretation of its own
administrative rules will be enforced unless
clearly erroneous or inconsistent with the
rule's plain language."

And then in Craven County, it says,

"Deference must be given to the agency's
decision where it chooses between two
reasonable alternatives, and a Court may not
substitute its decision for the agency's
decision when there is substantial evidence
in the record to support the agency's
findings."

Your Honor, what we have before the
Court today is, the agency - in this case,
the Division of Coastal Management - making a
reasonable interpretation of the rules that
it is supposed to follow. Your Honor,

there's been a lot of talk and a lot of
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pictures put into evidence that shows that
this area where a Petitioners' property is,
is a highly dynamic, highly changing piece of
property. Sand - at certain points in time,
there's sand to fall out, and at other points
in time, there's water all the way in, and it
goes back and forth.

And, Your Honor, if I may just turn your
attention again to the definitions that are
given in the rules for ocean hazard systems,
and then again, this is where it breaks down
the four subdivisions. (1) "Ocean Erodible
Area,"”" and I'm quoting here, "This is the
area in which there exists a substantial
possibility of excessive erosion and
significant shoreline fluctuation. The
seaward boundary of the area is the mean low
waterline and the landward extent to the area
is determined as follows," and it goes
through and breaks it down.

Now inlet hazard area is the third
subcategory of this. This is even more
telling. And the way that the rules define
an inlet hazard area is "The inlet hazard

areas are natural hazard areas that are
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especially vulnerable to erosion, flooding,
and other adverse effects of sand, wind, and
water because of their proximity to dynamic
ocean inlets." Again, what we have here.
"This area shall extend," and then it goes
through to give the breakdown.

Your Honor, those are the rules the
agency DCM has been asked to interpret. They
have done that. They have published on the
Internet, for all to see, where they
differentiate certain ocean hazard areas,
specifically inlet hazards and other
subcategories. We presented those to you
before the Court today. There has been no
real evidence to argue against that fact.
This property is within an ocean hazard area
of environmental concern.

Now that being said, CAMA applies. CAMA
requires that there is oversight authority
and permitting authority given to the
Division of Coastal Management, and that
authority and the permitting requirement was
not met here by Petitioners. Petitioners -
they had a dock on their property and instead

of going through the normal permitting
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process of contacting DCM and reseeking the
proper requirements - they didn't do that.

They - essentially, as has been fully
admitted by Petitioners in this case, they
tore down their old dock, stripped it down to

its mooring pilings, and built an entirely

new structure. And, again, that hasn't been
argued. Those are the facts that are before
the Court. And, Your Honor, that is in clear

direct violation of the statutes and the
rules of this state.

Your Honor, there is one exception that
has in the crux of this case, and that is the
repair exception, and that repair exception,
otherwise known as the fifty percent rule, as
we've also said, deals - is applicable in
this case, specifically the water-dependent
structure subsection of part (2) of 7J .0210.

And, Your Honor, I know this has been
read a number of times into Court, but I
would like to just put it in your head as one
last parting notion, and it says, "The
proposed work is considered replacement if it
enlarges the existing structure." Well, he

didn't. That's never been argued. But then
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the second way that it could be considered
replacement and thus need a permit is "The
proposed work is also considered replacement
if: (a) in the case of fixed docks, piers,
platforms, boathouses, boat 1lifts, and free
standing moorings---" I would say that's
directly applicable here. That's what we're
talking about. ---"more than fifty percent
of the framing and structural components,"
and it's in parentheses here, "beams,
girders, joists, stringers, and pilings, must
be rebuilt in order to restore the structure
to its predamage condition."

Your Honor, here we have well above
fifty percent being rebuilt that was done
without a permit, and that's in violation of
CAMA. Your Honor, I would close with simply
stating to the Court that the Petitioners
here have not met their burden of proof.

In fact, they have built - rebuilt and
replaced, essentially, a dock in violation of
CAMA, and based upon that, Your Honor, we ask
that the Court finds that Petitioners must
adhere to the restoration, the plan, and

agreement offered by DCM which requires
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moving the development back to the

predevelopment conditions. And on that, Your
Honor, I'd like to close the case. Thank
you.

THE COURT: Thank you, sir. Anything
else?

MR. DONAGHUE: No comment at this time.
I'll rely on my brief.

THE COURT: All right. Yes, sir. And
you were going - wanted to be heard about the
time limits because of your trial schedule?

MR. DONAGHUE: Yes, sir. I am scheduled
for trial in a medical malpractice case - it
looks like it's going on the first two weeks
of September, so if I could get a date at
some point in time after that.

THE COURT: This is probably going to
take - three to four weeks has been the
turnaround time on the tapes, I think. So it
will probably - that would put us right into
mid September. By October 1st?

MR. DONAGHUE: That should be fine.

THE COURT: All right.

MR. DONAGHUE: Thank you, sir.

THE COURT: Which works for me, since
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I'm going to be on vacation for two weeks at
the end of September anyway, so---

MR. DONAGHUE: Enough yourself.
(Thereupon, at 3:00 p.m., the proceeding

was adjourned.)
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STATE OF NORTH CAROLINA . IN THE OFFICE OF

v vy ot oo 30 ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET  * /77 " ¥ 7" 09 EHR 0568

HUGH AND DENISE DONAGHUE, ™"
Petitioners

VS,
DECISION
NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOQURCES, DIVISION OF COASTAL:
MANAGEMENT
Respondent

The above-captioned matter was heard on August 3, 2009, at the Emerald Isle
Town Hall, Emerald Isle, North Carolina, before the Honorable Donald W. Overby,
Administrative Law Judge, on petition for Contested Case Hearing regarding the
Division of Coastal Management’s issuance of a Notice of Violation and Continuing
Notice of Violation under the Coastal Area Management Act for unpermitted
development on the property of Petitioners Hugh and Denise Donaghue in Carteret
County, North Carolina. This hearing was directly preceded by a site visit to Petitioners’
property at 115 Bogue Court, Emerald isle, North Carolina, which included Judge
QOverby, Petitioners, Respondent staff, and Respondent’s counsel.

APPEARANCES

For Petitioners: Hugh A. Donaghue, Esquire (pro se)
Donaghue & Labrum, LLP
13 West Third Street
Media, PA 19063

For Respondent.  Ward Zimmerman, Esquire
Assistant Attorney General
North Carolina Department of Justice
114 West Edenton Street
Raleigh, North Carolina 27602

ISSUE

Did Respondent exceed its authority or jurisdiction, act erroneously, fail to use
proper procedure, act arbitrarily or capriciously, or fail to act as required by law or rule in
applying N.C. Gen. Stat. § 113A-118 and Coastal Resources Commission Rule 15A
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NCAC 07J .0201 by issuing a Notice of Violation and a Continuing Notice of Violation to
Petitioners as a result of work by Petitioners to an existing pier/dock/ walkway without a
permit from the Department of Environmental and Natural Resources.

TESTIFYING WITNESSES

Jonathan Howell, Assistant Major Permits Coordinator, DCM, Morehead City, NC
Rick Goodnight, Goodnight's Home Improvement, Hubert, NC
Robert Townsend, 117 Bogue Court, Emerald isle, NC

PETITIONER EXHIBITS

A-1.  Photograph
A-2. Photograph
A-3. Photograph
A-4. Photograph
A-5. Photograph--Cover of Orrin H. Pilkey's Book
A-6. Photograph
A-7. Photograph

RESPONDENT'S EXHIBITS

Photograph

FPhotograph

Photograph

Photograph

List of AECs

11/10/08 Permit

Map

1984 Aerial Photograph

1989 Aerial Photograph

10. 1995 Aerial Photograph

11. 2000 Aerial Photograph

12. 2006 Aerial Photograph

13.  Notice of Violation

14.  Notice of Continuing Violation
15.  Petitioners’ Response to Notice of Violation
16.  Blowup of Map

17.  Photograph

18. Photograph

19.  Photograph

20.  Photograph

©~NDA WM -
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Based upon consideration and review of the applicable law, testimony, and
evidence received during the contested case hearing as well as review of the entire
record of this proceeding, the undersigned makes the following:

FINDINGS OF FACT

Applicable Statutes and Requlations

1.

Respondent is the North Carolina Department of Environmental and
Natural Resources, Division of Coastal Management (DCM). DCM
regulates the coastal areas of the State pursuant to authority conferred
upon it by the Coastal Area Management Act of 1974 (CAMA), which is
found in Chapter 113 A, Atticle 7 of the North Carolina General Statutes
and the regulations promulgated pursuant to the Act by the Coastal
Resources Commission (CRC) which are codified at Title 15A, Chapter 7
of the North Carolina Administrative Code.

The CRC may “designate geographic areas of the coastal area as areas
of environmental concern and specify the boundaries thereof.” N.C. Gen.
Stat. § 113A-113. Pursuant to N.C. Gen. Stat. § 113A-113(a) and (b}6),
the CRC has designated the Ocean Hazard area as an Area of
Environmental Concern (AEC) and has adopted use standards or state
guidelines for development within them, located at 15A NCAC 07H .0300
et seq.

15A NCAC 07H .0304 provides that the ocean hazard system of AECs
contains ocean erodible areas, high hazard flood areas, inlet hazard areas
and unvegetated beach areas, and defines each such area.

Under CAMA, “development” in any AEC requires a permit. N.C. Gen.
Stat. §113A-118. Section 113A-103(5) defines “development” as “any
activity in a duly designated area of environmental concern . . . involving,
requiring, or consisting of the construction or enlargement of a structure

N. C. Gen. Stat. §113A-103(5)(b)(5) further provides that activities in an
AEC, including the subcategory of the Inlet Hazard Area at issue, that are
merely “maintenance or repairs” rather than “replaces” an existing
structure, then the work is not considered "development” and, thus, does
not require a CAMA permit. 15A NCAC 7J .0210 is consistent with the
language with the statute.

6. Conversely, 15A NCAC 7J .0210(2) provides “[rleplacement of structures

damaged or destroyed by natural elements, fire or normal deterioration is
considered development and requires CAMA permits.”
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The Property

7.

10.

11.

12.

13.

14.

The method set forth in the administrative rules for determining whether
repair of a water dependent structure constitutes replacement is:

In the case of fixed docks, piers, platforms, boathouses,
boatlifts, and free standing moorings, more than 50 percent
of the framing and structural components (beams, girders,
joists, stringers, or pilings) must be rebuilt in order to restore
the structure to its pre-damage condition. 15A NCAC 7J
.0210(2}{a) [emphasis added]. '

Petitioners own waterfront property at 115 Bogue Court, Emerald [sle,

Carteret County, North Carolina, on the southwestern tip of the island

facing Bogue Sound, an area commonly referred to as “the point”.

Petitioners’ property is subject to the CAMA, N.C. Gen. Stat. § 113A-100
ef seq., and is within the Ocean Hazard AEC, as set forth in 15A NCAC
07H .0300 ef seq.

The pier/dock/walkway which was the subject of the notices of violation
sent to Petitioners was originally erected on Petitioners’ property prior to
1975 and the enactment of CAMA,

Petitioners’ pier/dock/walkway is a water dependent structure under the
authority of 15A NCAC 7J .0210(2).

Respondent’s uncontroverted evidence is that the pier/dock/walkway was
originally 100 feet in length.

The “point” area is a dynamic area. There have been times when there
has been an extraordinary amount of sand build up. The entire channel
has been closed off at times. The violent storms and hurricanes that
buffet the North Carolina coast have a tremendous impact on the area.
Hurricane Katrina reopened the channel and removed a tremendous
amount of sand on and around Petitioner’s property.

Sometime after 1984, the Coast Guard Channel adjacent to Petitioners’
property began to fill with sand, which eventually covered the entire
walkway/dock, leaving only a foot or two of the pilings showing above the
sand.

The North Carolina Department of Environment and National Resources,
Division of Coastal Management, issued a permit in 2006-2007, to the
owner of 119 Bogue Court to erect a bulkhead, the construction of which
involved the placing of fill 35 feet out into the Coast Guard Channel in an
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15.

16.

17.

18.

19.

20.

21.

22.

area where the water was more than 20 feet deep, and the installation of
sheet piling going into the ground in excess of 30 feet down.

Representatives of the Division of Coastal Management met with Mr.
Robert Townsend, the owner of 117 Bogue Court, on his property prior to
the issuance of the permit for the bulkhead due to their concern about the
erosive effect the construction of the bulkhead at 119 Bogue Court would
have on Mr. Townsend’s adjacent property.

As anticipated, the effect of the bulkhead approved and permitted by the
Division of Coastal Management was to erode the rear of Mr. Townsend’s
property at 117 Bogue Court as well as Petitioners’ property at 115 Bogue
Court, creating a need for sandbags on those two properties.

The pier/dock/walkway at issue remained structurally intact while covered
with sand. As the sand which had been covering the decking slowly
eroded away, exposing the decking, Petitioner began to remove pieces of
the decking from the pier.

As the boards slowly became uncovered by the erosion occasioned by the
adjacent bulkhead, Petitioner continued to remove the deck boards, joists
and stringers on the walkway as a safety measure.

Although it took approximately one year, from August of 2007 until August
of 2008 for Petitioner to finish removing the decking of the
pier/dock/walkway, the length of time was solely the result of the rate at
which the sand covering the walkway was being removed by erosion
caused, at least in substantial part, by the installation of the adjacent
bulkhead.

Petitioner undertook to remove the exposed stringers, joists and decking.
As the sand eroded from the structure, it did not simply expose the pilings.
Respondent’s contention that only the pilings from the former structure
existed prior to the Petitioner's work is not supported by the evidence.

There were as many as thirteen pilings exposed, and possibly more.
Respondent’s Exhibit 4 shows some decking and pilings that go under the
sand to the erosion fence, but it cannot be determined how much decking
there is nor whether that decking was replaced.

The work to attach the new stringers, joists and decking to the
pier/dock/walkway at issue took only two days. Some of the original
decking, stringers and joists still remained on the pilings at the beginning
of the work.
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23.

24.

25.

26.

27.

28.

The Respondent and Petitioner agreed that the Petitioner replaced
approximately 60 feet of the deck boards, stringers and joists and none of
the pilings.

The exposed pilings were never removed or replaced by Petitioner.

Pursuant to 15A NCAC 07J .0210, costs to repair water dependent
structures are not considered as with the non-water dependent structures;
however, it is clear that the amount of money spend by Petitioner on the
pier/dock/walkway was significantly less than 50 percent of the cost to
replace the entire structure, primarily because he did not replace the
pilings.

Respondent served Petitioners with a Notice of Violation (NOV) dated
December 31, 2008, and subsequently served Petitioners with a Notice of
Continuing Violation dated March 2, 2009. Both of the Notices provide
that Petitioners had constructed an entire pier:

Information gathered by me for the Division of Coastal
Management indicates that you have undertaken major
development in violation of the Coastal Area Management
Act (CAMA).

| have information that indicates you have undertaken or are
legally responsible for constructing a 62' X 6.5' pier on the
aforementioned property. This activity took place in the
Ocean Hazard AEC and Inlet Hazard AEC that are
contiguous with the Atlantic Ocean. Ocean Hazard and Inlet
Hazard areas are designated as Areas of Environmental
Concern (AEC). No CAMA permit was issued to you for
work in these areas. Based on these findings, | am initiating
an enforcement action by issuing this Notice of Violation for
violation of the Coastal Area Management Act.”

Additionally, the March 2, 2009, Notice of Continuing Violation, provided,
inter alia:

“Please be advised that as of this date, site inspections
indicate corrective actions have not been taken to complete
the restoration requested in the December 31, 2008 Notice
of Violation.”

The “restoration” requested in the December 31, 2008 Notice of Violation
was to remove the pier.
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29.

30.

31.

32.

33.

Petitioner has consistently contended from the outset that his work was
“repair” and not “replacement” and communicated that to Mr. Howell when
he first approached Petitioner. ‘

There is no question that Petitioner did not seek a permit from
Respondent, and Respondent did not issue a permit for the work.

The work done by Petitioner on the structure consisted of the six spans,
each with two stringers and one joist, covered by decking. The only
structural or framing members replaced by Petitioners being the 12
stringers and 12 joists. (Exhibits A-4, A-7, Respondent’s Exhibits 17, 18
and 19)

The Exhibits, including A-4 and A-7, as well as Respondent’s Exhibits 17,
18, and 19, establish that Petitioners replaced only 2 stringers along the
sides of each set of pilings and one joist between each pair of pilings.
The decking was then laid perpendicular to the stringers, and was
supported by the stringers.

Petitioners’ evidence established that they replaced substantially less than
50 percent of the “framing and structural components”.

CONCLUSIONS OF LAW

This matter is properly before the Office of Administrative Hearing for
consideration, and OAH has both subject matter and personal jurisdiction.

Petitioners bear the burden of proof on the issues. Peace v. Employment
Sec. Comm’n, 349 N.C. 315, 328, 507 S.E. 2d 272, 281 (1998).

Under N.C. Gen. Stat. § 150B-23(a), the administrative law judge in a
contested case hearing is to determine whether petitioner has met its
burden in showing that the agency substantially prejudiced petitioner’s
rights, and that the agency also acted outside its authority, acted
erroneously, acted arbitrarily and capriciously, used improper procedure,
or failed to act as required by law or rule. Britthaven, Inc. v. Dep't of
Human Resources, 118 N.C. App. 379, 382, 455 S.E.2d 455, 459, rev.
denied, 341 N.C. 418, 461 S.E.2d 745 (1995).

“On judicial review, an agency's interpretation of its own regulations will be
enforced unless clearly erroneous or inconsistent with the regulation’s
plain language.” Hilliard v. N.C. Dep't of Corr., 173 N.C. App. 594, 598,
620 S.E.2d 14, 17 (2005) (citation omitted)

Respondent DCM regulates the coastal areas of the State pursuant to
authority conferred upon it by the Coastal Area Management Act of 1974
(CAMA), N.C. Gen. Stat. § 113A-100 et seq., and various regulations
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10.

11.

12.

13.

14.

promulgated there under.

Petitioners’ property is subject to CAMA, N.C. Gen. Stat. § 113A-100 et
seq., and is within the Ocean Hazard Area, and more specifically as the
subset of Inlet Hazard Area as set forth by 15A NCAC 07H .0300 et seq.

The structure at issue in the instant case is a “water dependent structure”.

Under CAMA, “development” in an Ocean Hazard Area requires a permit.
N.C. Gen. Stat. § 113A-118.

N.C. Gen. Stat. Section 113A-118. Section 113A-103(5) defines
“development” as “any activity in a duly designated area of environmental
concern. . . involving, requiring, or consisting of the construction or
enlargement of a structure. . . .”

N. C. Gen. Stat. Section 113A-103(5)(b)(5) further provides that activities
in an AEC, including the subcategory of the Inlet Hazard Area at issue,
that are merely “maintenance or repairs” rather than “replaces” an existing
structure, then the work is not considered “development” and, thus, does
not require a CAMA permit. 15A NCAC 7J .0210 is consistent with the
language with the statute.

The Commission, pursuant to the authority delegated to it by the
legislature in Section 113A-103(5)(c), has promulgated regulations.

Pursuant to the authority granted by CAMA, the Commission has enacted
15A NCAC 07K .0101 which provides:

“No permit shall be required for those activities set out in
G.S. 113A-103(5)b)(1)-(9) as exclusions from the definition
of development.” '

15A NCAC 7J .0210(2) provides “[rleplacement of structures damaged or
destroyed by natural elements, fire or normal deterioration is considered
development and requires CAMA permits.”

The method set forth in the administrative rules for determining whether
repair of a water dependent structure constitutes “replacement,” and thus
requires a permit, is:

In the case of fixed docks, piers, platforms, boathouses,
boatlifts, and free standing moorings, more than 50 percent
of the framing and structural components (beams, girders,
joists, stringers, or pilings) must be rebuilt in order to restore
the structure to its pre-damage condition. 15A NCAC 7J.
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16.

16.

17.

18.

21.

22.

0210(2)(a) [emphasis added].
The language of 15A NCAC 7J .0210(2)(a) is clear and unambiguous. It
requires more than 50 percent of “framing and structural components” to
be rebuilt. Framing and structural components are specifically listed as
“beams, girders, joists, stringers or pilings.” “Framing and structural”
components are terms that have usual and customary understanding
within the building and construction industry, as well as common English
definition. By definition and usage, neither framing nor structural
components would include any form of decking. The regulation goes
further by stating specifically what is meant by “framing and structural
components,” and decking is not included. If decking was meant to be
included, the drafters of the rule could have used any number of other
methods and/or terminology including, but not limited to, the terminology
in 15A NCAC 74 .0210(2)(b) which specifies use of square footage. ltis
also clear and unambiguous that pilings are to be considered in making a
determination of the “50 percent rule.”

By using the word “and” between “framing” and “structural” it is clear that
any combination of either framing and/or structural components which in
total comprise more than 50 percent of only those components of that
structure comprises ‘“replacement.” It would defy logic and common
sense fo say that the language would mean 50 percent of the beams, or
50 percent of the girders or 50 percent of the joists, and so on, standing
alone would be in violation of the “50 percent rule.” Common sense and
logic command that it be any combination that comprises 50 percent of
those structural components, including the pilings.

In this case, the work did not involve any portion of the pilings, which
constituted well in excess of 50 percent of the framing and structural
components of this structure.

The lumber used in the decking may not, under the plain language of 19A
NCAC 07J .0210(2)(a), be considered in determining whether the work
constitutes, meets or exceeds the 50 percent rule.

By the clear and unambiguous language of 15A NCAC 074 .0210(2)(a),
the piling have to be considered in application of the 50 percent rule.
Therefore, even if the decking is considered, the 50 percent rule is not
exceeded or violated in this case.

As evidenced by the Exhibits offered, Petitioners here removed and
replaced one stringer on each side of the span between the pilings,
placed one joist between each pair of pilings, and laid new decking and/or
planking on the stringers, clearly repairing less than 50 percent of the
“framing and structural components”, which includes the pilings but does
not include the decking.
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19.

20.

21.

23.

24.

25,

26.

The Petitioner did not build a 62 foot long pier by applying structural
supports to existing pilings, but rather repaired a portion of a 100 foot long
pier by removing the existing decking and structural supports from the
existing pilings and replacing it. At the very best, Petitioner replaced 62
percent of the decking, but when the pilings are factored in, the 50
percent rule is not violated or exceeded.

Respondent’s contention that Petitioners, in essence, built a 62 foot long
pier by replacing all of the framing and structural components, except for
the original support pilings and thus greatly exceeded the ‘more than 50
percent’ standard that constitutes ‘replacement’ as set forth in 15A NCAC
07J .0210(2)(a)." is not supported by the evidence of record.

This case is not controlled by Pamlico Marine Company, Inc. v. North
Carolina Department of Natural Resources and Coastal Development,
Coastal Review Commission Division, 80 NC App. 201, 341 SE. 2d 108
(1986) in that the facts and applicable law are so significantly different
from those at issue herein as to be inapplicable.

In the absence of any evidence refuting Petitioners’ evidence establishing
that less than 50 percent of the framing and structural components were
replaced, Petitioners have established that the Notice of Violation and
Notice of Continuing Violation were improperly issued, both as to the
claim that a new pier was constructed and as to the claim that more than
50 percent of the framing and structural components were replaced.

Respondent acted erroneously and failed to act as required by law or rule
in issuing to Petitioners an NOV and a subsequent CNOV based upon the
erroneous conclusions that Petitioners did not qualify for a permit
exemption under 156A NCAC 07J .0210 and engaged in the development
of a pier in an AEC without a CAMA permit, as required by N.C. Gen. Stat.
§ 113A-118.

Based upon the forgoing findings of fact and conclusions of law, the Court
specifically does not reach the reasonableness of the directive to remove
the structure in absence of a permit, nor the potential for civil penalty

Any law, ordinance or regulation adopted pursuant to the police power of
the State which restricts the free use of private property is to be construed
by the Courts strictly in favor of the free use of that property. In re
Application of Rea Construction Co., 272 NC 715, 158 SE.2d 887 (1968)".
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DECISION

Based on the foregoing findings of fact and conclusions of law, Petitioners
have met their burden of establishing that they replaced less than 50 percent of the
framing and structural components of the existing dock/walkway. Thus, the Notice of
Violation and subsequent Notice of Continuing Violation were erroneously issued to
Petitioners as they were not required under North Carolina law to obtain a permit prior
to undertaking repairs to their dock/walkway. The decision of Respondent is
REVERSED.

ORDER

It is hereby ordered that the agency serve a copy of its final agency decision on
the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-
6714, in accordance with N.C. Gen. Stat. § 150B-36(b)(3).

NOTICE

The agency making the final decision in this contested case is the North Carolina
Coastal Resources Commission. That Commission is required to give each party an
opportunity to file exceptions to this recommended decision and to present written
arguments to those in the agency who will make the final decision. N.C. Gen. Stat. §
150B-36(a). _

The agency is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the
final decision on all parties and to the Office of Administrative Hearings.

This the r-i'ﬁday of November, 2009.

DONALD W. OVERBY
Administrative Law Judge
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A copy of the foregoing was mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Ward A. Zimmerman

Assistant Attorney General

NC Department of Justice

8001 Mail Service Center

Raleigh, NC 27699-9001
ATTORNEY FOR RESPONDENT

This the 5th day of November, 2009.

Ykt [rellser

Office A Administrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

(919) 431 3000

Fax: (919) 431-3100
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DonNAGHUE & LABRUM, LLP
13 WEST THIRD STREET
MEDIA, PENNSYLVANIA |S083-2820
HUGH A. DONAGHWE ) PH: {61Q) 54%.9120
KATHRYN LABRUM . FX: {(61Q) 568.3057
MICHAEL B. EGAN Info@dorsphualabrurn. cotm
January 28, 2009

via fax: 919-431-3100

Clerk

Offico of Administrative Hearings

6714 Mail Service Center

Raleigh, NC 27699-6714

Re:  Notice of Violation and Request to Cease Unauthorized Development
CAMA Violation #09-02

Dear Sir or Madam:

Enclosed please find a fax of Petition for a Contested Case Hearing. The original and one
copy are following, via U.S. First Class Mail.

Very tryly yoyrs,

7

UGHA. DONAGHUE

HAD:md
encl.
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ELEASE PRINY CLEARLY OR TYPE
STATE OF NORTH CAROLINA - : IN THE OFFICE op
counryor)_CART Ep 1 , : &Mﬂéﬂ“ﬂm HBAR%GS

a_HUGH and DEN/cE

. NORTH _(APOL;uA Z}EEﬁﬁr‘mﬁﬂ"

0 UPCES ~ T)iV RESFONDENT. pf Gmsmag) C:‘}Mﬂ' VEOMT/W\/ ‘7‘7('f ) 7-—-097_

(The Stam-agcncy or b nboq:;l,which You are complaining)

) Re: NoTIceE OF VioLaTion
Davasuy £ ) and REQueST To CEASE
(your name) ‘ PET{TIONER, ; U:l A UTFEP 0L !?&DPE%\T{ELQIQH&' AT
) - RORA
; CONTESTED CASE HEARING
)

Vhereby esk for a contested case hearing as provided for by North Carolina Genera! Statute § 150B-23 because the Respondent has:
(Bricfly stare facts showing how you believe you have boen harmed by the State agency or board.)
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{4) Because of these fiacts, the State agency or board has: (check at lsast one from 9& column)

£~ deprived me of property; prceeded its antherity or jurisdiction;

s-Otgdered me to pay e finc or civil penalty; or scted crronzousty;
‘_‘ﬁerwise substantially prejudiced my rights: AND 71‘;"&1 W Use proper procedurs;
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You must mail or deliver a COPY of this Petition to the State agency or bodrd named on linc (3) of this form. You should contact the agency or
board to detérmine the name of the person to be served. .

CERTIFICATE OF SERVICE
I certify that this Pevition has been served on the State agency or boerd named below by depositing a copy of it with the United States Postal Serviee

with sufficient postage affixed OR by, delivering it to the named sgoncy of beard: l,' . Dap T Eh Vivon ment b { E g
(11) ACEMmEAT
s
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T L8
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(13) This the
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When you have completed this form, you MUST mail or deliver the ORIGINAL AND ONE COPY to the Office of Administrative Hearings, 6714
Mail Serviee Center, Raleigh, NC 27699-6714.
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STATE OF NORTH CAROLINA ' o IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF (1) CARTE(?E—’T’ e ' Oqu’R
HueH and DEN/SE

o NORTH _C.ALOL 1A DEPWMA/T
ozsou;ec,e v g/ESPONDENT oF c;ap‘;—m_% C AmA Vip LaTion # 5 -0 d_

(The State agency or boar abg%t,mblch you are complaining)

) Re: NOTICE OF VioLATiON
Don A Gtu E ) 4and REQuesi To CEASE
(your name) PETITIONER, ; U N AU'T'H’D P s E-DPE'ET% \]G £.D ﬂné Af7—.
) FOR A
; CONTESTED CASE HEARING
)
)

I hereby ask for a contested case hearing as provided for by North Carolina General Statwte § 150B-23 because the Respondent has:

Fhe repaivs

?Mm.ﬁ’zé 4:\}0 Oe\hmrt’ ng‘ouYe,cL

(If more space is needed, attach additional pages.)

{4) Because of these facts, the State agency or board has: (check at least one from tﬁhcolumn)

&~ deprived me of property; pxceeded its authority or jurisdiction;
Ordered me to pay a fine or civil penalty; or acted erroneously;
therwise substantially prejudiced my rights; AND faited to use proper procedure;
acted arbitrarily or capriciously; or ‘
failed to act as required by law or rule. .
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You must mail or deliver a COPY of this Petition to the State agency or board named on line (3) of this form. You should contact the agcncy or
board to determine the name of the person to be served.

CERTIFICATE OF SERVICE
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FILED
QFFICE OF
ADMINISTRATIVE HEARINGS

Feb 04 144 PM 20609 1 90
STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue )

Petitioner, )

) NOTICE OF CONTESTED CASE
v. ) AND ASSIGNMENT
. ) G.5. 150B-23, 33(b)(4)

N. C. Department of Environment and )
Natural Resources, Div of Coastal Management )

Respondent. )

NOTICE IS HEREBY GIVEN that a petition for a contested case hearing pursuant to
G.S. 150B-23(a) was filed in and accepted by the Office of Admimstrative Hearings on
January 28, 2009, In accordance with G.S. 150B-23(a) and 26 NCAC 3 .0103,
Donald W. Overby, Admunistrative Law Judge, has been assigned to preside in this case.
The administrative law judge may be contacted by mail at 6714 Mail Service Center,
Raleigh, N.C. 27699-6714, or by telephone at (919) 431-3000.

The Respondent shall submit, within 30 days , a copy of the document constituting
agency action, which caused the filing of the Petition.

A copy of any document or other pleading filed with the Office of Administrative
Hearings must also be sent to the other party at the time of filing. If a party changes his
or her mailing address, or if the address is incorrect, the Office of Administrative Hearings
must be notified of the new or corrected address.

NOTE: You may receive an Order for Prehearing Statements to which you must
respond within 30 days.

This the 4th day of February, 2009.

Jalian Mann, Il
Chief Administrative Law Judge

Kim Hausen

Chief Hearings Clerk

Office of Administrative Hearings
6714 Mail Service Center

Raleigh NC 27699-6714
919/431-3000




On this date mailed to:

Hugh and Denmise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Amanda Foster
Department of Justice
Attorney General's Office
Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001
RESPONDENT
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ADMINISTRATIVE HEARINGS

192
Feb 04 144 PM 2009
STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue
Petitioner,
ORDER FOR PREHEARING
V- STATEMENTS

N. C. Department of Environment and
Natural Resources, Div of Coastal Management
Respondent.

S N S Nt gt N’ i

In order to permit the prompt preparation of this case for hearing,

IT IS HEREBY ORDERED, pursuant to 26 NCAC 03 .0104, that each party file with
the Office of Administrative Hearings and serve upon the other parties a Prehearing
Statement containing your present position with regard to the following:

1.
2.

9.

The issues to be resolved, and the statutes, rules, and legal precedent involved;
A brief statement of the facts and reasons supporting the party's position on each
issue in dispute;

A list of proposed witnesses;

Whether you wish to pursue discovery. If so, the length of time required if
different from the time set in the Scheduling Order;

Requested location of hearing; if different from the location set in the Scheduling
Order;

Estimated length of hearing;

If you do not have an attorney, your home and business addresses and telephone
numbers;

The date by which you will be ready to have a hearing in this case if different
from the date set in the Scheduling Order;

Other special considerations.

This Prehearing Statement must be filed and served within 30 days of the date of
this ORDER.

This the 4th day of February, 2009,

ww,w

Donald W. Overby f
Administrative Law Judge




On this date mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Amanda Foster
Department of Justice
Attorney General's Office
Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001
RESPONDENT

This the 4th day of February, 2009.

Kim Hausen
Chief Hearings Clerk

Oféme of Administrative Hearings

6714 Mail Service Center
Raleigh NC 27699-6714
419/431-3000
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OFFICE OF
ADMINISTRATIVE HEARINGS

Felby 04 144 PM 2009

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568

Hugh and Denise Donaghue
Petitioner,

V. SCHEDULING ORDER

N. C. Department of Environment and
Natural Resources, Div of Coastal Management
Respondent.

The undersigned has established the following Scheduling Order. This Scheduling
Order may be later amended in the discretion of the Administrative Law Judge, based upon
information provided in the parties’ Prehearing Statements. The parties will be notified of
any changes by way of an Amended Scheduling Order.

1. The hearing for this contested case will be in New Bern, North Carolina, for the
week beginning May 18, 2009. At least 15 days prior to the hearing the
Administrative Law Judge will mail to the parties a more specific notice of the
date, time and location of the hearing.

2. Discovery shall be completed on or before May 04, 2009,

IT IS SO ORDERED.
This the 4th day of February, 2009.

A w22 (o), Qe
Donald W. Overby
Administrative Law Judee




On this date matled to:

Hugh and Demise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Amanda Foster
Department of Justice
Attorney General's Office
Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001
RESPONDENT

This the 4th day of February, 2009,

Kim Hausen
Chief Hearings Clerk

Koo Moo

Office of Administrative Hearings
6714 Mail Service Center
Raleigh NC 27699-6714
919/431-3000
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STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09EHR 0568

HUGH and DENISE DONAGHUE
Petitioners,

LI

)

VS,

14 0F il 4L

NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT

'
= i

SONEYIH NINaY

0!

Respondent.

Petitioners, Hugh and Denise Donaghue, file this Prehearing Statement in the
above captioned matter pursuant to 26 NCAC 3.0104 and an Order signed by the
Honorable Donald W. Overby, Administrative Law Judge dated February 4, 2009.

1. Factual Background

This matter involves the renovation and repair of a walkway/dock on Petitioners’
property. The walkway/dock in question has been in existence for approximately
twenty (20) years. From 2000 through 2005, the majority of the walkway was covered
with sand as a result of shifts in the channel behind Emerald Isle. In October of 2005,
Hurricane Wilma re-opened the old Coast Guard channel, causing this area to erode
precipitously, there exposing the entire walkway. The town of Emerald Isle then began
a dredging and sand pumping operation at the Point (this area includes Petitioners'’
property), during which the outermost four feet of the walkway was destroyed by a
barge engaged in the dredging operation.

This past Summer, Petitioner and his two sons then removed the remaining old



planking. At no time were any of the original pilings removed and no new pilings were
ever added. The pilings are the same ones that have existed on the property for the
past twenty (20) years. The decking was then repaired by Petitioner, his two sons, a
nephew and Rick Goodnight.

2. Issues to be Resolved

The Division of Coastal Management issued a notice of violation suggesting that
the repairs made to the walkway “constituted a major development in an ocean hazard
and inlet hazard area”. To suggest that Petitioners violated any statute by virtue of
replacing the decking on the dock is absurd. Moreover, it should be noted that the
same agency allowed the properties on either side of Petitioners’ property to either
repair and/or construct entirely new structures on their properties. (See photo attached
as Exhibit A.)

It is Petitioners’ understanding that their property was not located in an ocean
hazard area and that the Division of Coastal Management had designated their property
as the dividing line - between the ocean and inlet area, hence the construction of the
original walkway. Apparently, the Division of Coastal Management has now changed
the line without providing notice to the Petitioners. (The change resulted from the
hurricane in 2005. Presently the beach is being restored naturally to its pre-hurricane
condition.)

Additionally, the Restoration Plan submitted with the Notice of Violation is
inaccurate. The reality is that the previously eroded area is presently filling in to the
extent that the area is being restored by natural forces to the conditions that existed in

1985. (See attached photograph, Exhibit B attached.) The normal high water mark
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barely reaches the walkway and at low tide there is nothing but sand for 30 yards
extending beyond the end of the walkway. There is no development in the ocean
hazard area, as the ocean is more than 200 yards away. Finally, at no time during the
seven years that Petitioners have owned the property have they ever been requested
to remove the pilings. The only portion of the walkway that has been replaced is the
decking. There was and is no disturbance C!Jf either sand or water.

The cost of erecting a new structure would have been in excess of
$ 10,000. The instant decking repairs were made at a cost of less than $ 2,000, which
is 20% of the cost of a new walkway. Additionally, no heavy equipment was utilized, as
would have been necessary if new pilings were set, thereby foregoing any beach
disturbance.

Any way you cut it, the repairs made to the deck of the walkway do not constitute
development.

The activity that the Division of Coastal Management is trying to prohibit is
encroachment into the sand area. There was no encroachment here - none of the
pilings were replaced. Query: Is it better to have 16 piling sticking out of the sand?

Finally, the Petitioners find it to be unfair, discriminatory and a violation of the
Ninth Amendment to be issued a citation for a “construction of a pier in an inlet hazard
area” when, in fact, the same agency allowed/permitted the construction of a 200 foot
butkhead costing $ 300,000 within 35 yards of the north side of the subject property by
a North Carolina resident and the repair/replacement of a 150 foot walkway 35 yards to

the south of the existing property, also by a North Carolina resident.

3. Proposed Witnesses
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Hugh and Denise Donaghue

Robert Townsend

Frank Rush

Charles Jones

Rick Goodnight

Wilma Nelson

Nell Johnson

Petitioners reserve the right to call as a witness any person named as a witness
by Respondent or any other party.

Petitioners reserve the right to supplement this list.
4. Discovery

The length of time set forth in the Scheduling Order is acceptable.
5. Location of Hearing

The location of the hearing specified in the Scheduled Order -New Bern, NC - is
acceptable to Petitioners.

6. Estimated Length of Hearing

Petitioners estimate the hearing will take two days (1 day for their case).
7. Notice of Appearance

Please take notice that the undersigned attorney, who is also a Petitioner herein,
will appear on behalf of Petitioners.

All pleadings, notices, calendars or other documents should be directed to the
attention of:

Hugh A. Donaghue, Esq.

Donaghue & Labrum, LLP

13 West Third Street

Media, PA 19063

8. Date for Hearing

Counsel have agreed that the week of August 10, 2009 should be set for the
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hearing.
9. Special Matters
Both parties request that the Administrative Law Judge that hears this case visit
the site in question one week before the hearing.

Petitioner reserves the right to amend this Prehearing Statement.

Respectiully submitted, this %ay of March, 2008.

FOR THE PETITIONERS

A dpefl..

A. Donaghue, Fs/
Donaghue & Labrum, LLP
13 West Third Street
Media, PA 19063
610/565-8120
610/565-3037 fax
info@donaghuelabrum.com

CERTIFICATE OF SERVICE

This is to certify that | have served the foregoing Petitioners’ Prehearing
Statement upon the Respondent’s counsel, by causing a copy thereof to be placed in
the U.S. Postal Service with sufficient postage for delivery by first class mail and
addressed as follows:

Ward Zimmerman, Esquire
Assistant Attorney General
N.C. Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001

This ay of March, 2009. o/ /

Lol A S

HUGHA.DONAGHUE, ESQYIRE
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FAX TRANSMISSION

State of North Carolina, Department of Justice
Office of the Attorney General, Environmental Division

9001 Mail Service Center, Raleigh, NC 27699-9001
919-716-6600 Fax: 918-716-8767

To: Ms. Kim Hausen Date: March 5, 2009 :
Chief Hearings Clerk _ :

.
~

Fax#  431-3100 Pages: (L. including this cover sheet..,

From: Pamela Jones, NCCP : RE
. Paralegal for =
Ward Zimmerman
Assistant Attorney General

Subject DONAGHUE, v. N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL MANAGEMENT,
0% EHR 0568, CARTERET County

COMMENTS:

Regarding the captioned cage, please file the attached Respondent’s Prehearing
Statement.. Original to follow via the Mail Service Center. Thank you for your assistance.
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STATE OF NORTH CAROLINA IN THE OFFICE OF / )
ADMINISTRATIVE HEARINGS "t\}p
COUNTY OF CARTERET 05 EHR. 0568

HUGH AND DENISE DONAGHUE,

Petitioner, | |
v. ONDENT"’S PRE &
STATEMENT ,
NORTH CAROLINA DEPARTMENT OF : R
ENVIRONMENT AND NATURAL |
RESOURCES, DIVISION OF COASTAL _
'MANAGEMENT, : - o
&

Respondent.

NOW COMES the Respondent, N.C. Department of Environment and Natural Resources
(DENR), Division of Coastal Management (DCM), by and through its undersigned counsel,
Ward Zimmerman, and files this Prehearing Statement in the above-captioned matter pursuant to
26 NCAC 3 .0104 and an Order signed by the Honorable Donald W. Overby, Administrative
Law Judge, dated February 4, 2009.

1 Issues to be Resolved.

This matter involves the unauthorized development of the pier of Hugh and Denise
Donaghue (“Petitioner”), in violation of the Coastal Area Management Act (CAMA), NC.G.S. §
113A-100 ez seg. The development consisted of the construction of 2 62° X 6 %’ pier in Ocean
Hazard and Inlet Hazard Areas of Environmental Concemn (AEC) No CAMA permit was issued
1o the Petitioner to cornplete work in these areas. A copy c;f the Notice of Violation letter is
attached hereto as the Document Constituting Agency Action.

In addition to CAMA (N.C.G.S. § 113A-100 ef seg.), the controlling statutes and

regulatiops include the Administrative Procedure Act (APA), N.C.G.S. § 150B-1 of seq., and the
1014
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rules promulgated thereunder, and the rules of the Coastal Resources Commission implementing
CAMA, primarily found in Title 15A, Subchapter 7H of the North Carolina Administrative
Code.

2. Statement of Facts and Reasons. .

At issue is whether DCM ﬁroperly issued a Notiée of Violation against Petiﬁoﬁer under
CAMA and the rules promulgated thereunder. Specifically at issue are those reasons for
violation outlined in the Decermber 31 » 2008 Notice of Violation letter, inclnding whether the
Petitioner’s construetion of the pier constituted a major development in an Ocean Hazard and
Inlet Hazard ABC that was not consistent with 15A NCAC 7H.0306, This statute prokibits
structures located seaward of the oceanfront setback requirements unless such activity is
consistent with 15A NCAC 7H.0309. Petitioner alleges that the construction done to the pier

was not in violéﬁon of 15A NCAC 7H.0306 &nd .0309 because his activities constituted Tepairs

* as set forth in 15A NCAC 77.0210, and therefore not considered a development requiring

CAMA permit.

3. Proposed Witnesses.
Witnesses for the Respondent include, but are not limited to the following:

Jim Gregson, Director, DCM, Morehead City, NC

Ted Tyndall, Asst. Director, DCM, Morehead City, NC

Doug Huggett, Major Permits Coordinator, DCM, Morehead City, NC

Tere Barrett, District Manager, DCM, Morehead City, NC

Barry Guthrie, Field Rep,, DCM, Morehead City, NC

Ryan Davenport, Compliance and Enforcement Rep., DCM, Morehead City, NC
Jonathan Howeil, Coastal Management Representative, DCM, Morehead City, NC
Petitioner Hugh A, Donaghue

NC Division of Marine Fisheries staff, TRD

Shellfish Sanitation staff, TBD

Wildlife Resources staff, TBD

Division of Water Quality staff, TBD

Additionally, Respondent may call as a witness any person named as a witness by
' 2of4
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Petitioner or any other party. Respondent reserves the right to supplement this list as it prepares
for hearing.
4, Discovery.
The length of time sct forth in tﬁe Scheduling Order is acceptable.
| 5. Location of Hearin g |
The location of the hearing specified in the Scheduling Order, New Bem, NC, is
acceptable to Respondent.

6. Estimated T ength of Hearing,

Respondent estimates the hearing will take two days. |

7. Notice of Appearance. |

PLEASE TAKE NOTICE that the undersigned attomey for the State of North Carolina
will appear on behsalf of Respondent-DCM. All pleadings, notices, calendars, or other
documents should be directed to the attention of the undersigned.

8. Date for Hearing.

The date of the hearing, b‘eing the week of May 18, 2009, is acceptable to Respondent.

9. Special Matters.

Respondent requests that the Administrative Law Judge that hears this case make a visit
to the site. The issues in the contested case are site specific, and Respondent contends that such
a visit will be very helpful to the parties and the Judge hearing this case, especially if done just
before the hearing begins. If the hearing is held in New Bem, the site will be approximately one

hour away. Also, Respondent reserves the right to amend this Prehearing Statement.

3of4



ENVIRONMENTAL Fax:919-?16-6767 Mar 5 '09 16:38  P.0S

Respectfully submitted, this the 5 day of March, 2009.

FOR THE DIVISION OF
COASTAL MANAGEMENT

Ward Zimm: .
Assistant Attomey General
N.C. Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001
(919) 716-6600

(919) 716-6767 fax
wzimmerman@nedoj,gov

CERTIFICATE OF SERVICE

This is to certify that I have served the foregoing Respondent’s Prehearing Statement
upon the Petitioners counsel, by causing a copy thereof to be placed in the U.S. Postal Service
with sufficient postage for delivery by first class mail and addressed as follows:

Hugh A. Donaghue
Donaghue & Labrum, LLP
13 West Third Street

- Media, PA 19063-2820

This the éday of March, 2009.

Ward Zimmernian
Assistant Attorney General

4 of4
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NCDENR
North Carolina Department of Environment and Natural Resources

- Division of Coastal Management
Michael F. Easley, Governar James K. Gregson, Director Wiliem G. Ross Jr., Secretary

NOTICE OF VIOLATION
December 31, 2008

CERTIFIED MAIL 70042690000350419724
RETURN RECEIPT REQUESTED

Hugh Donahue
4 Pheasant Lane
Chadds Ford, PA 19317

RE:  NOTICE OF VIOLATION AND REQUEST TO CEASE UNAUTHORIZED DEVELOPMENT
CAMA VIOLATION #0802 D

Dear Mr. Donahue:

This letter confirms that on September 29M, 2008, Jonathan Howell, Fleld Representative, was onsite at
your praperty located at 115 Bogue Court adjacant to the Atlantic Ocean located in of near the Town of
Emerald Isle, off Bogue Court, Carteret County, North Carolina, The purpose of the visit was lo investigate
unauthorized development of a pier in the Qcean Hazard AEC within the Atlantic Ocean.

Information gathered by me for the Divislon of Coastal Management indicates that you have undertaken
major development In violation of the Coastal Area Management Act (CAMA). No person may undertake
Major Development in a designated Area of Environmental Concern (AEC) without first obtaining a permit
from the North Carolina Department of Environment and Natural Resources. This requirement is inposed
by North Carolina General Statute (N.C.G.S.) 113A-118. ' :

| have information that indicates you have undertaken or are legally responsible for constructing a62' X 6
%' pier on the aforementioned property, This activity took place in the Ocean Hazard AEC and Inlet Hazard
AEC that are contiguous with the Atlantic Ocean. Ocean Hazard and Inlet Hazard areas are designated as
Areas of Environmental Concern {AEC). No CAMA permit was Issued fo yau for work in these areas. Based
on these findings, | am Initiating an anforcement action by isstiing this Notice of Violation ior violation of
the Coastal Area Management Act. )

 request that you immediately CEASE AND DESIST any further development and contact ma about this
matler. A civil assessment of up to $10,000 pius investigative costs may be assessed against any violator.
Each day that the development described in this Notice is continued or fepeated may constitute a separate
violation that is subject to an additional assessment of $10,000. An injunction or criminal penalty may also
be sought to enforce any violation in accordance with N.C.G.S. 113A-126.

400 Commerce Avenue, Morehead City, North Carolina 28557 .
Phone: 252-808-2808 \FAX: 252-247-3330 \ Internet: www.ncooastalmanagement.net y

An Equal Opportunity \ Afmativa Action Employer ~ S0% Recyclod L 10% Post Consumer Paper
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Hugh Denahue
December 31, 2008
Page2cf 2

It is the policy of the Coastal Resources Commission to assess a civit penalty plus investigative costs
against all violations. This is done to recoup some of the costs of investigating the violation and/or to
compensate the public for any damage o its natural resources. The amount assessed will depend upon

several factors, including the nature and area of the resources that were affected and the extent of the
damage to them.

Based upon the North Caralina Administrative Code, Title 18A, Subchapter 07H. State Guidelines for Areas
of Environmental Concern, the activity you have undertaken, constructing a pier in the Ocean Hazard and
Inlet Hazard AEC(s), is not consistent with ‘Section 15A NCAC 07H .0306, which prohibits structures to be
located seaward of the oceanfront setback requirements unless they are consistent with 15A NCAC 07H
0309 . Therefore, | am requesting that the constructed pier be removed. Please refer to the enclosed
Restoration Agresment.

If you intend to cooperate with my request, please sign one of the attached Restoration Agraemants and
retum it to me in the enclosed, self-addressed envelope within ten {10) days of receipt of this letter, Fafiure
fo compiy with this request or respond back to this office prior to the requested deadline with an accaptable
schedule for compliance will be interpreted as a refusal to cooperate and will result in a Notice of
Cantiruing Violation, as well as a court injunction being sought ordering compliance.

The relevant statutes and regulations are available from this office, and | am willing to assist you in
complying with the requirements of these faws. A site inspection will be made in the near future to
determine whether this REQUEST TO CEASE AND DESIST has been complied with. | request that you
cantact me immediately. :

Thank you for your time and cooperation in resolving this important matter. if you have any questions about
this or related matters, piease call me at (252) 808-2808. Upon completion of the restoration as requested
in the Restoration Plan Agreement to the satisfaction of the Division of Coastal Management, you will be
notified as to the amount of the civil assessment for undertaking evelopment without first obtaining the
proper permit(s) and development that is inconsistent with Coastal Besources Commission rules.

Sincersly,

Jonathan Howell
Coastal Management Representative -

Cc:  WRRERSRVRN <sistant Director, DOM

Tere Barrett, District Manager, DCM
mpliance Coordinator, DCM
Barry Guthrle, Field Representative, DCM

ENCLOSURE

, 400 Commerce Avenue, Morehead.City, North Carolina 28557
Phone: 252-808-2808\ FAX: 252-547.3330\ Internet: www.necoastalmanagement.net

An Equal Opportunity \ Atfirmalive Action Emoyehmmeyded\jo%%tmpm
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ENVIRONMENTAL Fax:919-716-676¢ Mar 5 '09 16:39 P.08

Hugh Donahue 212
December 31, 2008
Page34f3
: RESTORATION PLAN
.. : Fo{ P
Donahue Propery™ ~
CAMA Viclation No. BSTER case no JOT-CZ €
Property located at 115 Bogue Court et County
Bogue Inlet
Atlantic Qcean -
62’ x 6 Y pier
Notmal High
Water
Erosion
Escarpmaent
and 1* Line
of Stable
Vegetation

{, Hugh Donahue, agree to ramove the pier constructed on my property.

I agres to complete this restoration 1o the satisfaction of the Division of Coastal Management (DéM) by

January 31, 2009, or provide an explanation for non-compliance and a reasonable request for fime
extension. When corrective actions arg compiete, | wilt notify the DCM sa the work can be inspected.

SIGNATURE:

extent of the damage to them, If restoration s not undertsksn or safisfactorily complatad, a substantially higher civil asssgsment

- 400 Commerce Avenue, Morehead City, North Caroling 28857
Phone: 2562-808-2808 \ FAX: 252.247.3330\ Internet: www.nocoastalmanagement.net

 An Equal Opponunity \ Affimetive Action Employer — 50% Recycied \ 10% Fost Coneumer Papsr
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214
State of North Carolina
Department of Justice
ROY COOPER 114 W. Edenton Street pajones@ncdoj.gov
Attorney General 9001 Mail Service Center Phone: (919) 716-6500
Raleigh, NC 27699-9001 Fax: (919) 7166767
March 5, 2009

Ms. Kim Hausen
Chief Hearings Clerk

Office of Administrative Hearings F O PY
6714 Mail Service Center A et
Raleigh, NC 27699-6714
Re: DONAGHUE, v. N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL

RESOURCES, DIVISION OF COASTAL MANAGEMENT,
09 EHR 0568, CARTERET County

Dear Ms. Hausen:

Enclosed please find an original and two copies of Respondent’s Prehearing Statement for
the above captioned case. Please file the same and return the file-stamped copy to my attention in
the enclosed, self-addressed envelope.

Thank you for your attention to this matter. Should you have any questions, do not hesitate

to call. Thank you for your assistance in this regard.

Sincerely,

@mﬂ, FFQM

Pamela A. Jones
.- . i .1 " North Carolina State Bar Certified Paralegal

Enclosures
cc: Counsel for Petitioner
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Telephone Number Mode Start Time |Pages| Result Note
94313100 NORMAL 5,16:37 | 2°14" g | x0K
State of North Carolina, Department of Justice
Office of the Attorney General, Environmental Division
9001 Mail Service Center, Raleigh, NC 27699-9001
0419.716-6600 Fax: 919-716-6767
To: Ms. Kim Hausen Date: March 5, 2009
Chief Hearings Clerk .
Fax #: 431-3100 Pages: & including this cover sheet.
From: Pamela Jones, NCCP
Paralegal for
Ward Zimmerman
Assistant Attorney General
Subject DONAGHUE, v. N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL
RESQURCES, DIVISION OF COASTAL MANAGEMENT,
09 EHR 0568, CARTERET County
COMMENTS:

Regarding the captioned case, please file the attached Respondent’s Prehearing
Statement.. Original to follow via the Mail Service Center. Thank you for your assistance.
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STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568

HUGH AND DENISE DONAGHUE,
Petitioner,

v, RESPONDENT’S PREHEARING
STATEMENT

NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT,

Respondent.

NOW COMES the Respondent, N.C. Department of Environment and Natural Resources
(DENR), Division of Coastal Management (DCM), by and through its undersigned counsel,
Ward Zimmerman, and files this Prehearing Statement in the above-captioned matter pursuant to
26 NCAC 3 .0104 and an Order signed by the Honorable Donald W. Overby, Administrative
Law Judge, dated February 4, 2009.

1. Issues to be Resolved.

This matter involves the unauthorized development of the pier of Hugh and Denise
Donaghue (“Petitioner”), in violation of the Coastal Area Management Act (CAMA), N.C.G.S. §
113A-100 et seq. The development consisted of the construction of a 62° X 6 !4’ pier in Ocean
Hazard and Inlet Hazard Areas of Environmental Concern {AEC). No CAMA permit was issued
to the Petitioner to complete work in these areas. A copy of the Notice of Violation letter is
attached hereto as the Document Constituting Agency Action.

In addition to CAMA (N.C.G.S. § 113A-100 ef seq.), the controlling statutes and

regulations include the Administrative Procedure Act (APA), N,C.G.S. § 150B-1 ef segq., and the
lof4
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217
rules promulgated thereunder, and the rules of the Coastal Resources Commission implementing
CAMA, primarily found in Title 15A, Subchapter 7H of the North Carolina Administrative
Code.

2. Statement of Facts and Reasons.

At issue is whether DCM properly issued a Notice of Violation against Petitioner under
CAMA and the rules promulgated thereunder. Specifically at issue are those reasons for
violation outlined in the December 31, 2008 Notice of Violation letter, including whether the
Petitioner’s construction of the pier constituted a major development in an Ocean Hazard and
Inlet Hazard AEC that was not consistent with 15A NCAC 7H.0306. This statute prohibits
structures located seaward of the oceanfront setback requirements unless such activity is
consistent with 15A NCAC 7H.0309. Petitioner alleges that the construction done to the pier
was not in violation of 15A NCAC 7H.0306 and .0309 because his activities constituted repairs
as set forth in 15A NCAC 7J.0210, and therefore not considered a development requiring a
CAMA permit.

3, Proposed Witnesses.

Witnesses for the Respondent include, but are not limited to the following:

Jim Gregson, Director, DCM, Morehead City, NC

Ted Tyndall, Asst. Director, DCM, Morehead City, NC

Doug Huggett, Major Permits Coordinator, DCM, Morehead City, NC

Tere Barrett, District Manager, DCM, Morehead City, NC

Barry Guthrie, Field Rep., DCM, Morehead City, NC

Ryan Davenport, Compliance and Enforcement Rep., DCM, Morehead City, NC
Jonathan Howell, Coastal Management Representative, DCM, Morehead City, NC
Petitioner Hugh A. Donaghue

NC Division of Marine Fisheries staff, TBD

Shellfish Sanitation staff, TBD

Wildlife Resources staff, TBD

Division of Water Quality staff, TBD

Additionally, Respondent may call as a witness any person named as a witness by
2of4




Petitioner or any other party. Respondent reserves the right to supplement this list as it prepares
for hearing,.

4. Discovery.

The length of time set forth in the Scheduling Order is acceptable.

5. Location of Hearing.

The location of the hearing specified in the Scheduling Order, New Bern, NC, is
acceptable to Respondent.

6. Estimated Length of Hearing.

Respondent estimates the hearing will take two days.

7. Notice of Appearance.

PLEASE TAKE NOTICE that the undersigned attorney for the State of North Carolina
will appear on behalf of Respondent-DCM. All pleadings, notices, calendars, or other
documents should be directed to the attention of the undersigned.

8. Date for Hearing.

The date of the hearing, being the week of May 18, 2009, 1s acceptable to Respondent.

9. Special Matters.

Respondent requests that the Administrative Law Judge that hears this case make a visit
to the site. The issues in the contested case are site specific, and Respondent contends that such
a visit will be very helpful to the parties and the Judge hearing this case, especially if done just
before the hearing begins. If the hearing is held in New Bern, the site will be approximately one

hour away. Also, Respondent reserves the right to amend this Prehearing Statement.

3of4
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Respectfully submitted, this the 5 day of March, 2009,

FOR THE DIVISION OF
COASTAL MANAGEMENT

it i

WardZimmerm#fn

Assistant Attorney General
N.C. Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001
(919) 716-6600

(919) 716-6767 fax
wzimmerman@ncdoj.gov

CERTIFICATE OF SERVICE

This is to certify that I have served the foregoing Respondent’s Prehearing Statement
upon the Petitioners’ counsel, by causing a copy thereof to be placed in the U.S. Postal Service
with sufficient postage for delivery by first class mail and addressed as follows:

Hugh A. Donaghue
Donaghue & Labrum, LLP
13 West Third Street
Media, PA 19063-2820

This the éday of March, 2009.

Dl

Ward Zimmerman
Assistant Attorney General

4 of4
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management
Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary

220

NOTICE OF VIOLATICN
December 31, 2008

CERTIFIED MAIL 70042890000380419724
RETURN RECEIPT REQUESTED

Hugh Donahue
4 Pheasant Lane
Chadds Ford, PA 19317

RE:  NOTICE OF VIOLATION AND REQUEST TO CEASE UNAUTHORIZED DEVELOPMENT
CAMA VIOLATION #09-02 (‘/

Dear Mr. Donahue:

This letter confirms that on September 29, 2008, Jonathan Howell, Field Representative, was onsite at
your property located at 115 Bogue Court adjacent to the Atlantic Ocean located in or near the Town of
Emerald 1ste, off Bogue Court, Carteret County, North Carolina. The purpose of the visit was to investigate
unauthorized development of a pier in the Ocean Hazard AEC within the Atlantic Ocean.

Information gathered by me for the Division of Coastal Management indicates that you have undertaken
major development in violation of the Coastal Area Management Act (CAMA). No person may undertake
Major Development in a designated Area of Environmental Concern (AEC) without first obtaining a permit
from the North Carolina Department of Environment and Natural Resources. This requirement is imposed
by North Carofina General Statute (N.C.G.S.) 113A-118.

| have information that indicates you have undertaken or are legally responsible for constructing a 62' X 6
%' pier on the aforementioned property. This activity took place in the Ocean Hazard AEC and Inlet Hazard
AEC that are contiguous with the Atlantic Ocean. Ocean Hazard and Inlet Hazard areas are designated as
Areas of Environmental Concern (AEC). No CAMA permit was issued to you for work in these areas. Based
on these findings, | am initiating an enforcement action by issuing this Notice of Violation for violation of
the Coastal Area Management Act. '

| request that you immediately CEASE AND DESIST any further development and contact me about this
matter. A civil assessment of up to $10,000 plus investigative costs may be assessed against any violator.
Each day that the development described in this Notice is continued or repeated may constitute a separate
violation that is subject to an additional assessment of $10,000. An injunction or criminal penaity may also
be sought to enforce any violation in accordance with N.C.G.S. 113A-126.

: 400 Commerce Avenue, Morehead Crty, North Carolina 28557
‘ Phone 252-808-2808 \ FAX: 252-247-3330\ Internet: www.nccoastaimanagement.net

An Equal Opportunity \ Affirmative Action Employer ~ 50% Recycled \ 10% Post Consumer Paper



Hugh Donahue
December 31, 2008
Page 2 of 2

it is the policy of the Coastal Resources Commission to assess a civit penalty plus investigative costs
against all violations. This is done to recaup some of the costs of investigating the violation and/or to
compensate the public for any damage to its natural resources. The amount assessed will depend upon
several factors, including the nature and area of the resources that were affected and the extent of the
damage to them.

Based upon the North Carolina Administrative Code, Title 15A, Subchapter 07H. State Guidelines for Areas
of Environmental Cencern, the activity you have undertaken, constructing a pier in the Ocean Hazard and
Inlet Hazard AEC(s), is not consistent with Section 15A NCAC 07H .0306, which prohibits structures to be
located seaward of the oceanfront setback requirements unless they are consistent with 15A NCAC 07H
.0309 . Therefore, | am requesting that the constructed pier be removed. Please refer to the enclosed
Restoration Agreement.

If you intend to cooperate with my request, please sign one of the atiached Restoration Agreements and
return it to me in the enclosed, seli-addressed envelope within ten (10) days of receipt of this letter. Failure
to comply with this request or respond back to this office prior to the requested deadline with an acceptable
schedule for compliance will be interpreted as a refusal to cooperate and will result in a Notice of
Continuing Violation, as well as a court injunction being sought ordering compliance.

The relevant statutes and regulations are available from this office, and | am willing to assist you in
complying with the requirements of these laws. A site inspection will be made in the near future to
determine whether this REQUEST TO CEASE AND DESIST has been complied with, | request that you
contact me immediately.

Thank you for your time and cooperation in resolving this important matter. If you have any questions about
this or related matters, please calt me at (252) 808-2808. Upon completion of the restoration as requested
in the Restoration Plan Agreement to the satisfaction of the Division of Coastal Management, you will be
notified as to the amount of the civil assessment for undertaking development without first obtaining the
proper permit(s) and development that is inconsistent with Coastal Resources Commission rules.

Sincerely,

 foawrit

Jonathan Howell
Coastal Management Representative

Cc: WP ssistant Director, DCM

Tere Barrett, District Manager, DCM
ompliance Coordinator, DCM
Barry Guthrie, Field Representative, DCM

ENCLOSURE

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330 \ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper
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~~  Hugh Donahue
December 31, 2008 222
Page 3 of 3

RESTORATION PLAN
For

Bogue Inlet

Atlantic Ocean

62’ x 6 V4’ pier

Normal High
Water

Erosion
/ Escarpment
and 1* Line
of Stable
Vegetation

{, Hugh Donahue, agree to remove the pier constructed on my propery.
| agree to complete this restoration to the satisfaction of the Division of Coastal Management (DCM) by

January 31, 2009, or provide an explanation for non-compliance and a reasonable request for time
extension. When corrective actions are complete, | will notify the DCM so the work can be inspected.

SIGNATURE:

DATE:

It is the policy of the Coastal Resources Commissicn fo assess a civil penalty plus investigative costs against alf violations. The
amount assessed will depend upon several factors, including the nalure and area of the resources thal were affected and the
extent of the damage to them. If restoration s not undertaken or safisfactorily campleted a substantially higher civil assessment
will be levied and an infunction sought fo require restoration,

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330\ Internet: www.nccoastalmanagement.net

An Equal Cpportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper
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STATE OF NORTH CAROLINA.—, ... .. .. . IN THE OFFICE OF
£0 . wa DHH ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET - 09 EHR 0568

HUGH AND DENISE DONAGHUE,
Petitioners,

' : RESPONDENT’S MOTION TO
DISMISS

NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT,

Respondent.

NOW COMES the Respc.:mdent, N.C. Department of Environment and Natural Resources
(DENR), Division of Coastal Management (DCM), by and through its undersigned counsel and
moves to dismiss Petitioners” Petition for a Contested Case Hearing in the above-captioned
matter pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(1) of the N.C. Rules of Civil Procedure for
lack of subject matter jurisdictiofl. The Office of Administrative Hearings (OAH) has adopted
the N.C. Rules of Civil Procedure in handling contested cases. 26 NCAC 03 .0101(a). Lack of
subject matter jurisdiction may be raised at anytime by a party, or by the court on its own
initiative. Dale v. Lattimore, 12 N.C. App. 348, 183 S.E.2d 417, cert. denied, 279 N.C. 619, 184

S.E.2d 113 (1971); Jackson County ex rel. Child Support Enforcement Agency v. Swayney, 75
N.C. App. 629, 331 S.E.2d 145 (1985), rev’d in part on other grounds, 319 N.C. 52, 352 S.E.2d

413, cert. denied, 484 U.S. 826, 108 S. Ct. 93, 98 L. Ed. 2d 54 (1987).
STATEMENT OF THE CASE
This matter involves the unauthorized construction of a pier on the property of Hugh and

Denise Donaghue (“Petitioners™), in violation of the Coastal Area Management Act (CAMA),
10f19



N.C.G.S. § 113A-100 et seq. The unauthorized development consists of a 62-foot by 6 Y4-foot

pier in the Ocean Hazard and Inlet Hazard Areas of Environmental Concern (AECs). A CAMA

permit has been neither sought bi/, nor issued to Petitioners to complete work in these areas, as

required by N.C.G.S. § 113A-118. Upon becoming aware of this unpermitted development,

DCM issued a Notice of Violation (NOV) and a subsequent Continuing Notice of Violation

(CNOV) against Petitioners under CAMA, and the rules promulgated thereunder.
ARGUMENT

Petitioners’ claim should be dismissed because it is not founded upon requisite
agency action, pursuant to Rule 12(b)(1).

1. Petitioners’ Petition for a Contested Case Hearing should be dismissed by OAH
under N.C.G.S. § 1A-1, Rule l2(b)(1) for lack of subject matter jurisdiction, The provisions of
N.C.G.S. § 150B-23(a) and (f) are prerequisites for the exercise of subject matter jurisdiction by
OAH. See House of Raeford Farms, Inc. v. State ex rel. Envt’l Mgmt. Comm’n, 338 N.C. 262,
449 S.E.2d 453 (1994). According to N.C.G.S. § 150B-23(a), OAH only has jurisdiction over
instances where an agency action “has deprived the petitioner of property, has ordered the
petitioner to pay a fine or civil penalty, or has otherwise substantially prejudiced the petitioner’s
rights . . . Without such agency action, OAH lacks subject matter jurisdiction. Here, there has
been no such agency action, merely the issuance of notices of violation.

2. Petitioners contend that the requisite “agency action” can be found in either the
December 31, 2008 NOV letter f:rom DCM to Petitioners (Attachment 1) or the March 2, 2009
CNOV letter from DCM to Petitioners (Attachment 2). An examination of these letters,
however, clearly shows that they do not create any dispute whereby DCM has deprived

Petitioners of property, has ordered Petitioners to pay a fine or civil penalty, or has otherwise

20f19 v
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substantially prejudiced Petitioners’ rights so as to give rise to a contested case hearing under
N.C.G.S. § 150B-23.

3. At this time, no Civil Penalty Assessment (CPA) has been assessed against
Petitioners. If or when DCM issues a CPA, the necessary agency action will exist and
Petitioners can then challenge the civil penalty at that time.

4, Moreover, it is well-established that neither NOVs nor CNOVs, without a CPA,
constitute “agency action” from which Petitioners can appeal to OAH.

Notice of violation and method to comply does present the petitioner with a

choice — to comply or to be penalized. However, this choice does not

substantially prejudice the petitioner’s rights. If it chooses not to comply and a

penalty is imposed, the petitioner may then appeal to the Office of Administrative

Hearings.

Hamilton Beach/Proctor-Silex, Inc. v. DEHNR, 93 EHR 0477, unpublished Final Decision by

Administrative Law Judge Robeﬁ R. Reilly, Jr., 29 June 1993 (Final Decision attached); See

Johnson County Board of Education v. NCDHR, 87 DHR 1030, unpublished Final Decision by

Administrative Law Judge Robert R. Reilly, Jr., 25 May 1989 (Final Decision attached); Ashland

Chemical Company v. NRCD, 88 NRC 0645, unpublished Final Decision by Administrative

Law Judge Robert R. Reilly, Jr., 2 March 1989 (Final Decision attached); See also 5 Inlet Hook

(O08EHR 2800), Cagney (08 EHR 2791), Courtney (08 EHR 2798). Farbolin (08EHR 2794),

Hobbs (08 EHR 2797). Kenefick (08 EHR 2795), Mann (08 EHR 2799). Phillips (08 EHR

2792), Smith (08 EHR 2793). Taylor (08 EHR 2796), Hardesty (08 EHR 2383), Budnick (08

EHR 2779). Klaus (08 EHR 2784), Rickabaugh (08 EHR 2785). Sansotta (08 EHR 2786-2790

Scott (08 EHR 2783). Tison (08 EHR 2782), Toloczko (08 EHR 2780) v. DCM, unpublished

Order by Administrative Law Judge Donald W. Overby, 28 January 2009 (various cases

involving notification letters from DCM to coastal property owners demanding removal of non-

. . ' 30f 19
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permitted sandbags; found by this Court to be “not ripe in that there has been no ‘agency action’
from which the Petitioners to appeal, that, therefore, the Office of Administrative Hearings lacks
jurisdiction...”) (Order attached)
5. Without the requisite agency action, OAH lacks subject matter jurisdiction and
Petitioners’ claim should be dismissed pursuant to Rule 12(b)(1).
CONCLUSION
WHEREFORE, for the reasons stated herein, Petitioners’ case lacks the requisite agency
action necessary to trigger jurisdiction in OAH, and should be dismissed for lack of subject
matter jurisdiction pursuant to Rule 12(b)(1). Re-spondent requests that the presiding ALJ enter
an Order and Final Decision dismissing this contested case on the grounds that OAH lacks
subject matter jurisdiction over these matters. Respondent respectfully also requests oral
argument on this motion should the presiding ALJ deem it necessary. Due to the fact that
-Petitioners reside in Pennsylvania, Respondent proposes a phone hearing via conference
call.
Respectfully submitted, this the /7 day of July, 2009.

FOR THE DIVISION OF
COASTAL MANAGEMENT

%/me
Wafd Zimmerman

Assistant Attorney General
N.C. Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001
(919) 716-6600

(919) 716-6767 fax
wzimmerman@ncdoj.gov
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CERTIFICATE OF SERVICE

This is to certify that I have served the foregoing Respondent’s Motion to Dismiss upon

Petitioners, by causing a copy thereof to be placed in the U.S. Postal Service with sufficient
postage for delivery by first class mail and addressed as follows:

Hugh A. Donaghue

Donaghue & Labrum, LLP
13 West Third Street

Media, PA 19063-2820

wd
This the ZZ day of July, 2009.

DL

Ward Zimmerman
Assistant Attorney General

¢ 50f 19
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ATTACHMENT A
Orders Dismissing Contested Cases for Lack of Subject Matter Jurisdiction

STATE OF NORTH CAROLINA ~ IN THE OFFICE OF
JuwZ3 3210, BPMINISTRATIVE HEARINGS
COUNTY OF BEAUFORT 93 EHR 0477

T

HAMILTON BEACH/PROCTOR-SIfHEY T *rNe, ,
Petitioner .

DEPARTMENT OF ENVIRONMENT, HEALTH.
AND NATURAL RESOQURCES,

)

)

v. ) FINAL DECISION

]

)

}
Respondent }

This matter came on for hearing before. the undersigned
administrative law judge upon the respondent's Motion to
Dismiss filed June 10, 1993. The petitioner filed a
Response, Brief and Affidavit on June 23, 1993.

Mr. Brad A. De Vore and Ms. Yvonne C. Bailey represented
the petitioner. Mr. Donald W. Laton represented the
respondent.
1

DISCUSSION
Jhz Feonili. dlizawus  za5% the "Notice of Violation
substantially prejudiced (the petitioner's) rights by
imposing regquirements concerning certain contamination
detected at the Washington Facility that is not [(the
petitioner's) responsibility under (the North Carolina 0Cil
Pollution and Hazardous Substances Control Act of 1978.)"

The Motion to Dismiss contends that "the issuance of a
Notice of Viclation dues not vet create any dispute whereby
{the respondent) has deprived (the petiticner} of any
property, ordered (the petitioner) to pay a fine or civil
penalty, or has otherwise substantially prejudiced (the
petitioner*s) rights." See 150B-23(a).

The petitioner relies upon Metropolitan Sewerage
District of Buncombe County v. North Carolina Wildlife
Rescurces Commission, 100 NC App 171, 174, 394 SE 2d 668,
669 (1990) which stated:

In the present case there is clearly a dispute
between ‘respondent agency and petitioner
concerning the minimum streamflow reguirement for
petitioner's hydroelectric power project. The
dispute involves a determination of petitioner's
"rights, duties or privileges,” because

60of19
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petitioner's option pursuant to the clause in its
license exemption to use an alternate streamflow
in the operation of its power plant was foreclosed
by respondent's refusal to approve the alternate
flows.

In the above case, the respondent's refusal to grant
approval foreclosed the petitioner's operation of the power
plant at an alternate streamflow. In this c¢ase, the
respondent advised the petitioner to correct the alleged
violations, c¢onduct a Comprehensive Site Assessment, and
submit a Corrective Action Plan. "Failure to respond . . .
may result in the issuvance of a proposed ©penalty
assessment." Foreclosure to operate the power plant at an
alternate streamflow directly affected the petitioner's
hydroelectric power project. Notice of a violation and
method to comply does present the petitioner with a choice -
to comply or to be penalized. However, this choice does not
not substantially prejudice the petitioner's rights. If it
chooses not to comply and a penalty is imposed, the
petitioner may then appeal to the Office of Administrative
Hearings. For further discussién, see the attached Final
Decisions in Ashland Chemical Company v. NRCD (88 NRC 0645)
and Johnston County Board of Education v. DHR (87 DHR 1030).

ORDER

The Office of Administrative Hearings lacks subject
matter jurisdiction over this contested case. The Petition
is therefore DISMISSED. This is a FINAL DECISION pursuant to
GS 150B-36(c).

NOTICE

In order to appeal a final decision, the person seeking
judicial review must filez a Petition in the Superior Court
of Wake County or in the superior court of the county where
the person resides. The Petition for Judicial Review must
be filed within thirty days after the person is served with
a copy of the final decision. GS 150B-46 Qdescribes the
contents of the Petition and reguires service of a copy of
the Petition on all parties.

This the g9™day of Tume _, 1993.

Efdﬁﬂ 2§c&u¢w; Z&u]ﬁlh_____
Robert Roosevelt Rellly, Jr.

' ' h Administrative Law Judge
7of19 ¢
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A copy of the foregoing was mailed to;

Brad A. De Vore

Yvonne C. Bailey

P. O. Box B3l .
Raleigh, NC 27602
ATTORNEYS FOR PETITIONER

Donald W. Laton

P. 0. Box 629 .
Raleigh, NC 27602
ATTORNEY FOR RESPONDENT

+H
This the X9 day of 1993.

o (4 »
Office of Administrative Hearings
Post Office Drawer 27447
Raleigh, North Carolina

919/733-2698

. " 8ofi9

27611~-7447

RECEIVED

JUL - 1 1993
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AUdiLe T

STATE OF NOKTH CAROLINA ? IN THE QFFICE OF
Bar 25 1l 2 i 'l ADMINISTRATIVE HEARINGS
COUNTY OF JOHNS''ON 87 DIk 1030

:

JOHNSTON COUNTY BOARD
OF EDUCATION, :
Petitioner
. FINAL DECISION
ORDER OF DISMISSAL
GS 150B-36(c)

v,

N. C. DEPARTMENT OF HUMAN
RESOURCES, DIVISION OF HEALTH
SERVICES, SOLID AND HAZARDOQUS
WASTE MANAGEMENT,

Respondent

i T T P

CASE HISTORY

A Petition was filed by the Johnston County Eoard of
Education on October 30, 1987. The Petition contested a
Compliance Order issued by the Department of Human Resources
concerning the disposal of certain wastes by the Board. The
petitioner's Prehearing Statement acknowledged that the
Board purchased “chemicals to be used for stripping paint
and shellac from furniture and floors. . . . After stripping
the floor at Benson Elementary School gym, the residue of
shellac and other materials on the floor, including residue
of the floor stripping chemicals, was scooped up and
returned to the barrels and taken to Short Journey School
site and poured in trenches which had been dug.”

The undersigned administrative law judge entered a
Scheduling Order on Ducamber 29, 1987. A Notice of Hearing
set the hearing for April 4, 1988, in Johnston County. A
Prehearing Order was entered on the day of the hearing. The
issues were: (1} whether the law and rules applied to the
alleged acts, (2) whether good faith is a defuense, and (3)
whether the Department lad exceeded its authority, acted
arbitrarily or capriciously or failed to act as regquired by
law.

The Compliance Order was introduced as Respondent's
Exhibit #6. It contains a Preliminary Statement, Statements
of Fact and Law, Conditions for Continued Operation,
Potential Consequences of Failure to Comply, Opportunity to
Request a Hearing, and Informal Conference. The Conditions
for Continued Operation imposed five requirements:

A. alosure and post-closure, B. iwmplementation of
groundwater monitoring, C. submission of closure plan, 0.
submission of post-closure plan, and E. submission of Part A

9of 19
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permit application. The Potential Consequences of Failure
to Comply noted that "pursuant to NCGS 130A-22, cach day of
continued violation of any requirement of the Act or the
Rules constitutes a separate violation for which up to
10,000 per day may be imposed."

During the afterrnoon of the hearing, the undersigned
realized that the petitioner had submitted documentation to
the respondent concerning A, B, C, and D and that the
respondent had not completed its review. The undersigned
observed: “The proper procedure I believe would have been
to notify me and we would have continued the date of the
hearing in order to permit time for the Branch to complete
the review of A, B, €, and D." (T p 145)

An Order was issued on April 7, 1948, requiring
respondent to complete its review within thirty days, the
parties to confer within twenty days, and report to the
undersigned within ten days. Respondent completed its
review on April 27, 1988. The petitioner regponded by
letter dated June 2, 1983. . On July 19, 1988, the
undersigned rescheduled the hearing for August 15, 1988,

The petitioner asked for a continuance: the undersigned
scheduled a status conference for August 9, 1988B. After the
status conference, the hearing was continued. The
petitioner also filed a Memorandum on August 9, l988.
Stipulation of Facts was filed on October 12, 1988, A
conference call was held on December 9, 1988, and again on
January 20, 1989. A ‘Prehearing Conference was scheduled for
April 4, 1989. At the conference, the undersigned raised
the issue whether the Office of Administrative Hearinys had
jurisdiction in this contested case and gave the attorneys a
copy of the Final Decision in Ashland Chemical Company v.
NRCD, 88 NRC 645. Another conference call was held on May
1, 1989, and the undersigned ordered the parties to brief
‘the issue, if they wished, by May 19, 1989. The undersigned
stated that a decision on the issue would be made after May
18, 198B9. The respondent filed a Notice on May 18, 1989,
that ‘it would not take a position on the jurisdictional
issue. The petitioner believes that this 'is not a contested
case within the meaning of G§ 150B-2(2).

DISCUSSICN

In Ashland Chemical Company v. NRCD, 88 NRC 645, the
Department filed a Motion to Dismiss. The Department cited
the definition of “"contested case” and contended that there
was no dispute between the parties. The Notice of
Noncompliance required the petitioner to develop and
implement certain investigative and remedial activities and
advised that failure te respond will result in a penalty.
The petitioner tontended that this requirvement depriveé it
of propurty and prejudiced its rights within the meaning of
GS 150B-23. The position of petitioner in this contested

10 of 19 ¢
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case is similiar to.that of Ashland Chemical Company in 83
NRC 645,

To the extent that the petiticner complied with the
Compliance Order, the issue is moot. ‘The petitioner,
although confronted with a difficult choice, cannot contest
a cost which it chose to spend. To the extent that the
petitioner has not complied with the Compliance Order, a
controversy suitable for a declaratory judgment may exist
under GS 1-253. See Sharp v. Park Newspapers, 317 NC 579,
347 SE 2d 25 (1986). The Supreme Court noted that the North
Carolina Declaratory Judgment Act does not require
allegations of “the completed act or event" but rather of
the "imminence and practical certaintv of the aclL or event
in issue, or the intent, capacity, and power to perform.”
(Id. at 590, 32) (Emphasis . in original) The language of GS
150B-23 that "respondent has deprived the petitioner of
property” suggests, however, a limitation in G3 150B-23 to a
"completed act or event." A specific administrative penalty
or one capable of béing computed must have been imposed in
order for a contested case to arise under GS 150B-2(2) and
—23. A possibility of administrative penalties does not
constitute a deprivation of property.

The question remains whether a possibility of
administrative penalties prejudiced the petitioner's rights.
A Notice of Noncompliance issued in 88 NRC 645 or a
Compliance Order issued in this contested case is a
mechanism to advise.a person that his activity is not in
compliance with applicable luw and that he may be subject to
administrative penalties or other remedies. Due to the
complexity of government toduy, the Cowmpliance Order has an
aura of formality; but, it is nothing more than an inspector
saying, "Mr. Smith, you are not in cowpliance with the law.
If you don't comply, I will . , . ." Mr. Smith has a choice
to make. The making of that choice does not prejudice his
rights. In fact, commencement of settlement negotiations is
usually predicated upon the issuance of a Compliance Order.
It negotiations fail, an agency may impose a penalty or seek
injunctive religf. If.a penalty is imposed ™ Petition may
be filed and a contested case commenaced. :

Practical considerations also support the conclusion
that jurisdiction is lacking under GS 150B-2{2) and -23. A
contested case on the potentiality of an administrative
penalty leaves both petitioner and respondent uncertain
concerning the appropriate amount of resources that should
be devoted to the contested case. A penalty of a dollar a
day or §10,000 a day affects the preparation for a case.
Furthermore, ultimately in issue is not only whether there
is a violation but alsoc whether the amount. of the penalty is
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appropriate. By proceeding to hearing on only the violation
issue, it is inevitable that the parties, witnesses and
judge will return on a future date to decide the penalty

phase of the case. GS Chapter 150B does not mandate such
waste of resources.

ORDER

The Office of Administrative Hearings lacks subject
matter jurisdiction in this contested case. Therefore, it
is ordered that this contested case be dismissed.

This the & ‘::iay of May, 1989,

ngert Roosevalt Rezlly-Jr.

Administrative Law Judge

120f19
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STATE OF NOKTH CARULINA : (M ‘THE OFFICE OF
_ ...  ADMINISTRATIVE HEALINGS
COUNTY OF GUILFORDM., 7 £ i) iu U3 38 NRC 0515

ASHLAND CHEMIC2L COMPANY,
FPetitioncr

R

)
)
}
H
)
HORTH CAROLINA DEPLRTMENT OF )
NLTURAL RESQURCES p~ND ) CIMAL DECISION
COMMUNITY DEVELOPMENT, ) ORDER OF DISMISSAL
DIVISION OF ENVIROMMENTAL ) - GS 150B-36{(C)
MANAGEMENT, ) .
Pospondent )

)

)

)

)

)

and

ECUFLQ, INC.,
Interveno: -Respondent

PROCEDURAL H135TORY

A Potatlion, entitlied “"Reguest for Hearing," was filed
hry Ashland Chemlcai Company in the Office of Administrative
Hearings on June #§, L1988, The bepartment of Matural
Resources and Cominity Dovelopment was named as respondent.
Ecoflo, Inu. filad o HMotion to. Intervene on kugust &, 13988.
The WMotion was all.wed on Octoker il, 1988, and Ecoflo, Inc.
was designared ay Lntervenov-resvoendent. ‘

“fThe Politioun wasm £iled Yin roesponse to the Hotice of
Honcompliacoe datoa April 2%, 1988 (xceelved by petitioner
on May 10, 198%) and attached as Exhibit A.  The Notice
stated thar uthe poiirionesr's report of March 30, 1%28,
Ycontained analyses of groundwater samples collected from
monitor wells instal bed™ at the potivionec's 802 Fatterson
Street site in Greonsboro. Peritiones's -analyses indicated
the presence of certain compounds in the groundwater which
are prohibiced by 13 NCAC 2L,. The Hotice reguested the
petitioner Lo submit a4 written response within 15 days of
receipt and to deternmnine the extent of contaminaticn and

, Ssubmit a proposed remedjal plan by August 25, 19838. The

Notice concludezd that "{f)ailure to respond within the time

specified will resull 3in issuance of a proposed penalty

assessment by the Lirvector under auvthority of G5 143-215.6
' : .
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DISCUSSION

The respondent's Motion to Digmiss cited GS 150B-2(2),
the definition of "contested case", and GS 150B-23, the
requirements for the contents of a petition, in support of
its argument that thce Office of adminiscrative Hearings
lacks subject matter jurisdiction bhecause there is no
dispute between Cthe parcics.

A contusted casc is a proceeding te resolve a dispurte
between an agency and a perseon concerning che person's
rights, duties or privileges. Rights, duties and privileges
include licensing and the levying of a penalty. A patition,
therefore, must contain allegations that the named agency,
i.e., the respondent, has deprived the person, i.e., the
petitioner, of propérty, has ordered him or her vo pay a
penalty, or has substantially prejudiced the person's
rights. The petition must describe how the agency deprived
the person of rights, duties or privileges. The agency must
have exceedad its authority or jurisdiction, acted
erroneously, failed to use proper procedure, acted
arbitrarily or capriciously, or failed to act as reqguired by
law. L

The Moction phrased the guestion as whether there is a
dispute conuerning the levying of a penalty. The Hotice did
not say that "failuve to respond may rcsulc in a penaley” or
that “"the ashland Chemical Company may be subyiect Lo a
penalty” but rather decilared that “"fajlure to respond ...
will result in' & ponally. The dHotice cleaxly scatsed that
there will po 2 pencity, oven though the amount of the
penalty is not specified. However, there will ouly be 2
penalty if the two deadlines, contained in the Notice, are
not met.  The yerititn Jdid not reveal whether the deadlines
vere met.

The peritioner's Prchearing Statvement, Liled Hovember
7, 1988, indicared that the peutlvione: agreed te subnit a
supplemental hydrolaglic investigavive program to comply with
the Notice. The pevitioner submiuvted the plan and stated
that it would initisve the plan toe woeet orher deadlines o
the Notice. The ploan included the installarion of
monitoring wells on adjoining property. Despice ius
efforts, the petitioner contends, consent from all
landowners has not been obtainced. Thevefore, the plan has
pot been completely implemented. .

The petritioner's contention is ies Povition 4s thac

" the Notice of Moncompliance regquires peticioner to

duvelop an! lmplowent..cortaln investigative and
vemedial aciuifities av the sicte.  As such,

14 0f 19
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respunddent has deprived the petitioner of DiGperty
within the meaning of GS 150B-23, has
substantially prejudiced the petitionar's rights
wzthiln tha meaning of G5 'S0B-23, and throatens o
continue uhose deprivations in che future.

Although the undersigned administrative law judge
lappreciates the difficult zhoice that the prcicioner
confrented when it received the Hotice, it appears thar the
petiticner, by choosing te comply with the KNetice, has
rendered any dispute mmoot. The pPetitioner cannct contest a
cost which it chose to spend. If it is submitied thart
noncompletion of the plan leaves the retitioner subkject to
the involuntary expenditure of further funds, the Qquestion
becomes whether a contested case, under these circumstances,
exist under GS Chapter 150B.

A controversy iuitable for a declaratory judgment under
G5 1-253 may exist. Sec sSharp v. Park Newspapers, 317 HC
579, 347 SE 2d 25 (1986)-.. The Supreme Court noted that the
North Carolina jeclaratory Judgment Act does nct raguire
allegations of "the completed act or event" but racher of
the. "imminence and practical certainty of the act or event
in issue, ~r the -intent, capacity, and power to perform.”
{Id. at 590, 32) (Emphasis in original). The language of GS
150B-23 that "vrespeondent has deprived the petitioner of
Sroparty" suggests, however, a limitation in GS 1502-23 to a
“"completed auit or ovoent.Y {fd. ar 5450, 22). ‘therefore, the
undersigned concludes that jurisdicoion is lacking in this
Office under GS 1508-2({2) and -23. The peciticner may
reguest a declaratory ruling from the agency under GS
150B8-17. -

ORDER

The Office of administrative Mearings. lacks subjectk
matter jurisdiction because, under any construction of the
allegations, ‘the controversy eithei lacks rLipeness o is
moct. Therefore, it 55 ordered thav this contested case be
dismissed. ' ' '

This the 2nd day of March, 1989.

1&%@#;. r?‘LLIJ 1.
Robert Roosevelt Rellly Jr.

Administrative Law Judge

15019
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A copy of the foregoinyg was malled to:

William D. Dannelly
Elizabeth M. Powell
Mocre & Van Allen
Attorneys at Law

P.O. Box 265907 .
Raleigh, NC 27611
ATTORNEYS FOR PETITIONER

Yvonrie C. Bailey
Agency Legal Specialist
N.C. NRCD

P.0. Box 27087

Raleigh, NC 27611-7687
ATTORNEY FOR RESPONDENT

William G. Ross Jr.

- Brooks Pierce &L Mclaendon
Attorneys at lLaw

P.QO. Drawer U
Greensboro, NC 274
ATTORNEY FOR ITHTE R"l’..li(’.iii

This tnaamf_m day ol Mavch, 1u89,

Doan C. Farrar

Chief Hearings Clerk

\: . Ty

14

2.
(:__'_ C_) L—(_,Vr-'\

)k

X;iVLw(

OFfice of hdminlstrat\é

Post Office Drawer

lLiG6e

Ralelgh, Horth Cerolina

197733-2698

l6of 19

Hedq;\gs

27604

238



239

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF DARE

5 Inlet Hook, NCR, LLC {08 EHR 2800 .. i)
Cagney (08 EHR 2791) 2 -
Courtney (08 EHR 2798) £
Farbolin {08 EHR 2794) ey
Hobbs (08 EHR 2797) T L
Kenefick (08 EHR 2795) ) RS R
Mann (08 EHR 2799) © R
Phillips (08 EHR 2792) - =
Smith (08 EHR 2793)
Taylor (08 EHR 2796) ' ' ' ORDE
Samuel Hardesty (08 EHR 2383)

Robert & Cherlyn Budnick (08 EHR 2779)

+| Joseph Klaus (08 EHR 2784)

Robert Rickabaugh (08 EHR 2785)

Roc Sansotta (08 EHR 2786, 08 EHR 2787, 08
EHR 2788, 08 EHR 2789, 08 EHR. 2790)
James & Patricia Scott (08 EHR 2783)

Utrsula Tison (08 EHR 2782)

Matthew & Lynn Toloczko (08 EHR 2780,

—

Petitioners,
Y.
North Carolina Department of Environsment
and Natural Resources, Division of Coastal

Management,

Respondent.

THIS MATTER comes on before the Honorable Donald W. Overby, Administrative Law
Judge presiding, for consideration of Petitioners® Motions for Stay of Contested Action and Interim
Relief and the Court having heard oral arguments on December 19, 2008 md having considered
written submissions of the parties to the oral arguments and the matters of record finds as fact and
concludes as a matter of law that these petitions were consolidated solely for the convenience of
these Motions only and the cases have not been consolidated for any other purpose, that these
petitions are not ripe in that there has been no “agency action” from which the Petitioners to appeal,
that, therefore, the Office of Administrative Hearings lack jurisdiction, and the Motions should be
denied. This ruling obviates the necessity of ruling on the remaining arguments of the parties.
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IT 1S THEREFORE ORDERED, that the Petitioners Motions for Stay and Interim Relief
are DENIED.

This the 28th day of January, 2009,

Donald W. Overby
Administrative Law Judge



A copy of the foregoing was mailed to:

Eric M. Braun

K & L Gates, LLP

P.O. Box 17047

Raleigh, NC 27619-7047
ATTORNEY FOR PETITIONER

Christine A, Goebel

Assistant Atiomey General

NC Department of Justice

9001 Mail Service Center

Raleigh, NC 27699-9001
ATTORNEY FOR RESPONDENT

This the 28th day of January, 2009.

A
VAt
Office of inistrative Hearings
6714 Mail Service Center

Raleigh, NC 27699-6714
(919) 431-3000
Fax: (919) 431-3100
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FILED
OFFICE OF
ADMINISTRATIVE HEARINGS

Jul 29 902 AM 2009

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue
Petitioner
VS.

ORDER DENYING MOTION

N. C. Department of Environment and
Natural Resources, Div of Coastal Management
Respondent

Upon consideration of Respondent's Motion to Dismiss, without good cause shown, the
Motion is DENIED.

IT IS SO ORDERED.
This the 29th day of July, 2009.

Donald W. Overby J
Administrative Law Judge
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A copy of the foregoing was mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Ward A. Zimmerman

Assistant Attorney General

NC Department of Justice

9001 Mail Service Center

Raleigh, NC 27699-9001
ATTORNEY FOR RESPONDENT

This the 29th day of July, 2009,

Vicke o bloct

Office of @ninistrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

(919) 431 3000

Fax: (919) 431-3100

243



244

SECTION 111



STATE OF NORTH CAROLIN/{ ' L} '— j IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF CARTERET 1u7 APR 27 iy 09EHR 0568

AOTN T, 3
HUGH and DENISE DONAGHUE :
Petitioners.
V8.
. PETITIONERS’ MOTION
NORTH CAROLINA DEPARTMENT OF : TOHEAR MATTER
ENVIRONMENT AND NATURAL : DURING WEEK OF 8/10/09
RESOURCES, DIVISION OF COASTAL :
MANAGEMENT
Respondent.
1. Petitioners in this matter are Hugh and Denise Donaghue.

2. Petitioners will be in North Carolina during the period August 2 through
August 16, 2009. Counsel for Respondent has advised Petitioners that

he will be on vacation during the week of August 24, 2009.

3. Accordingly, both counsel agree and respectfully request that this matter

be heard during the week of August 2 or August 10, 2009.

Respectfully submitted, this ZZ day of April, 2009.

Hugh/A. Donaghue, Esq.
Donaghue & Labrum, LLP
13 West Third Street
Media, PA 19063
610/565-9120 telephone
610/565-3037 fax

info@donaghuelabrum.com




CERTIFICATE OF SERVICE

This is to certify that | have served the foregoing Motion to Hear the Matter upon
the Respondent’s counsel, by causing a copy thereof to be placed in the U.S.
Postal Service with sufficient postage for delivery by first class mail and
addressed as follows:

Ward Zimmerman, Esquire
Assistant Attorney General
N.C. Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001

This 22 day of April, 2009.

HUGH@L DORAGHUE, ESQUIRE
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FILED
OFFICE OF
ADMINISTRATIVE HEARINGS

May 01 1007 AM 2009

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue )
Petitioner )
)
VS, ) ORDER CONTINUING
) HEARING
N. C. Department of Environment and )
Natural Resources, Div of Coastal Management )
Respondent )

Upon consideration of Petitioner's Motion to Continue this contested case, with
agreement of Respondent and for good cause shown, the hearing in this contested case is
hereby CONTINUED to August 3, 2009. A more specific Notice of Hearing will follow.

IT IS SO ORDERED.

This the 1st day of May, 2009.

N2l (W), Gl

Donald W. Overby
Administrative Law Judge
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STATE OF NORTH CAROLINA IN THE OFFICE OF

BT 723 WD & SADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568

HUGH AND DENISE DONAGHUE,
Petitioners

vS. ; PETITIONERS' PROPOSED

DECISION
NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT

Respondent

The above-captioned matter was heard on August 3, 2009, at the Emerald Island
Town Hall, Emerald Island, North Carolina, before the Honorable Donald W. Overby,
Administrative Law Judge, on petition for Contested Case Hearing regarding the
Division of Coastal Management's issuance of a Notice of Violation and Continuing
Notice of Violation under the Coastal Area Management Act for unpermitted
development on the property of Petitioners Hugh and Denise Donaghue in Carteret
County, North Caralina. This hearing was directly preceded by a site visit to Petitioners’
property at 115 Bogue Court, Emerald isle, North Carolina, which included Judge
Overby, Petitioners, Respondent staff, and Respondent's counsel.

APPEARANCES

For Petitioners: Hugh and Denise Donaghue
115 Bogue Court
Emerald Isle, North Carolina

Hugh A. Donaghue, Esquire (pro se)
13 West Third Street
Media, PA 19063

For Respondent:  Ward Zimmerman, Esquire
Assistant Attorney General
North Carolina Department of Justice
114 West Edenton Street
Raleigh, North Carolina 27602
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ISSUE

Did Respondent exceed its authority or jurisdiction, commit an error of law, fail to
use proper procedure, act arbitrarily or capriciously, or fail to act as required by law or
rule in applying N.C. Gen. Stat. Section 113A-118 and Coastal Resources Commission
Rule 15A N.C. Admin. Code 07J.0201 by issuing a citation charging Petitioners with
“‘constructing a 62' X 6.5' pier” as a result of repairs made by Petitioners to their more

than 30 year old dock/ walkway without 2 permit from the Department of Environmental
and Natural Resources.

TESTIFYING WITNESSES

Jonathan Howell, Assistant Major Permits Coordinator, DCM, Morehead City, NC
Rick Goodnight, Goodnight's Home improvement, Hubert, NC
Robert Townsend, 117 Bogue Court, Emerald Isle, NC

PETITIONER EXHIBITS

A-1.  Photograph
A-2, Photograph
A-3. Photagraph
A-4. Photograph
A-6. Cover of Orrin H. Pitkey's Baok
A-6. Photograph
A-7. Photograph

RESPONDENT'S EXHIBITS

Photograph

Photograph

Photograph

Photograph

List of AECs

11/10/08 Permit

Map

1984 Aerial Photograph

1989 Aerial Pholograph

1995 Aerial Photograph

2000 Aerial Photograph

2006 Aerial Photograph
Notice of Violation

Notice of Continuing Violation
Petitioners' Response {0 Notice of Violation
Blowup of Map

Photograph
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19.
20.
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Photograph
Photograph
Photograph

Based upon consideration and review of the applicable law, testimony, and
evidence received during the contested case hearing as well as review of the entire
record of this proceeding, the undersigned makes the following:

FINDINGS OF FACT

Applicable Statutes and Requlations

1.

Respondent is the North Carolina Department of Environmental and
Natural Resources, Division of Coastal Management (DCM). DCM
regulates the coastal areas of the State pursuant to authority conferred
upon it by the Coastal Area Management Act of 1974 (CAMA), which is
found in Chapter 113 A, Article 7 of the North Carolina General Statutes
and the regulations promulgated pursuant to the Act which are codified at
Title 15A, Chapter 7 of the North Carolina Administrative Code.

Under CAMA, development in any AEC requires a permit. N.C. Gen,
Stat. Section 113A-118. Section 113A-103(5) defines “development” as
“any activity in a duly designated area of environmental concern. . .
involving, requiring, or consisting of the construction or enlargement of
a structure. . ..[emphasis supplied].

However, if construction in an AEC such as the Inlet Hazard Area at
issue, merely “repairs” rather than “replaces” an existing structure, then
the work is not considered "development” and, thus, does not require a
CAMA permit. N.C. Gen. Stat. Section 113A-103(5)(b)(5) and 15A N.C.
Admin. Code 7..0210(2) Conversely, “{rleplacement of structures
damaged or destroyed by natural elements, fire or narmal detetioration is
considered development and requires CAMA permits.” 15A N.C. Admin.
Code 74.0210(2). The method set forth in the administrative rules for
determining whether repair of a water dependent structure constitutes
replacement is:

In the case of fixed docks, piers, platforms, boathouses, boatlifts,
and free standing moorings, MORE THAN 50 PERCENT OF THE
FRAMING AND STRUCTURAL COMPONENTS (BEAMS,
GIRDERS, JOISTS, STRINGERS, OR PILINGS) must be rebuilt in
order to restore the structure to its pre-damage condition. 15A
N.C. Admin. Code 7J.0210(2)(a) [emphasis supplied].



The Property
4,

Wa vV~ ¥

Petitioners own waterfront property at 115 Bogue Court, Emerald Isle,
Carteret County, North Carolina, on the southwestern tip of the island
facing Bogue Sound. (NT pp. 30, 56)

Petitioners' property is in an Inlet Hazard Area, subject to the CAMA.
N.C. Gen. Stat. Section 113A-100 et seq. (Respondent's Exhibit #7)

The dock/walkway which was the subject of the notices was erected on
Petitioners’ property prior to 1975. (NT pp. 116; 132; Exhibit "A-1")

Mr. Howell, however, acting of behalf of Respondent, served Petitioners
with a Notice of Violation (NOV) dated December 31, 2008, and
subsequently served Petitioners with a Notice of Continuing Violation
dated March 2,2008, both of which Notices incorrectly claimed that
Petitioners had constructed an entire pier:

Information gathered by me for the Division of
Coastal Management indicates that you have
undertaken major development in violation fo
the Coastal Area Management Act (CAMA).

LA 2
I have information that indicates you have undertaken or
are legally responsible for constructing a 62' X 6.5' pier
on the aforementioned property. This activity took place
in the Ocean Hazard AEC and Inlet Hazard AEC that are
contiguous with the Atlantic Ocean. Oc¢ean Hazard and Inlet
Hazard areas are designated as Areas of Envirchmental
Concern (AEG). No CAMA permit was issued to you for
work in these areas. Based on these findings, | am initiating
an enforcement action by issuing this Notice of Violation
for viclation of the Coastal Area Management
Act."[emphasis supplied]

Additionally, the March 2, 2009, Notice of Continuing Violation, provided,
inter alia:

“‘Please be advised that as of this date, site inspections
indicate corrective actions have not been taken to complete
the restoration requested in the December 31, 2008 Notice
of Violation."

The “restoration requested in the December 31, 2008 Natice of Violation”
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was “Remove 62' X 6.5' Unauthorized Pler."

Sometime after 1984, the Coast Guard Channel adjacent to Petitioners’
property began to fill with sand, which eventually covered the entire

walkway/dock, leaving only a foot or two of the pilings showing above the
sand, (NT p. 147).

The Narth Carolina Department of Environment and National Resources,
Division of Coastal Management, issued a permit in 2006-2007, to the
owner of 119 Bogue Court to erect a bulkhead, the construction of which
involved the placing of fill 35 feet out into the Coast Guard Channel in an
area where the water was more than 20 feet deep, and the installation of
sheet piling going into the ground in excess of 30 feet down. (NT pp. 123
125).

Mr. Townsend, the owner of 117 Bogue Court, testified that
representatives of the Division of Coastal Management met with him on
his property prior to the issuance of the permit for the bulkhead due to
their concern about the erosive effect the construction of the bulkhead at
118 Bogue Court would have on Mr. Townsend's adjacent property (NT
pp. 123-128).

As anticipated, the effect of the bulkhead approved and permitied by the
Division of Coastal Management was to ercde the rear of Petitioners’
property at 115 Bogue Court as well as Mr. Townsend's property at 117
Bogue Court. (NT pp. 134, 135, 140, 144, 146-148).

The dock/walkway at issue remained structurally intact while covered with
sand, until Petitioner began to remove pieces of the decking from the pier
as the sand which had been covering the decking slowly eroded away,
exposing the decking. (NT pp. 120; 151-152).

As the boards slowly became uncovered by the erosion occasioned by the
adjacent bulkhead, Petitioner continued to remove the deck boards, joists
and stringers on the walkway as a safety measure. (NT pp. 147; 152-
153).

Mr, Goodnight testified that the repairs to the dock/walkway at issue took
only two days and that some of the original decking, stringers and joists
still remained on the pilings at the beginning of the work. (NT pp. 106-
107).

The Respondent and Petitioner agreed that the Petitioner replaced
approximately 60 feet of the deck boards, stringers and joists and none of
the pilings. (NT pp. 68-69).
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All parties agreed that the pilings were never removed or replaced by
Pefitioner. (NT pp. 59;111-112).

No permit was required by the Town of Emerald Isle to repair the
dock/walkway. (NT p. 84),

Mr. Townsend testified that he has been a contractor/developer in the off-
season on Emerald Isle for “ the last ten years”. (NT p. 114).

Mr. Townsend's uncontradicted testimony established that approximately
sixty five percent of the cost of a dock must be allocated solely to the
pilings, both as to material and the labor (NT p. 133).

Mr. Goodnight testified that Petitioners’ repair costs for the dock/watkway
for labor and materiat were § 1,600.00. (NT p. 106).

Although the testimony cotrectly indicated that it took approximately one
year, from August of 2007 until August of 2008 for Petitioner to finish
removing the decking of the dock/walkway, the length of time was solely
the result of the rate at which the sand covering the walkway was being
removed by erosion caused, at least in substantial part, by the installation
of the adjacent bulkhead (NT pp. 147; 152-153), as the repairs were
completed in 2 days. (NT pp. 106-107).

Mr. Howell, of the Division of Coastal Management testified inconsistently
with the Notice of Violation issued, as well as the Notice of Continuing
Violation issued, that he issued a citation to Petitioners based on his
conclusion that “he [Petitioner] replaced more than 50% of his dock, the
structural components, without a permit.... Ten existing pilings on the
property, no decking or other structural components, and the entire rest of
the pier needed to be replaced”. (NT p. 63).

The relief requested in Mr, Howell's Notices was also inconsistent with his
sworn testimony in that the Notices issued by Mr. Howell demanded that
Petitioners “Remove 62' X 6.5' unauthorized pier.”

Mr. Howell testified that when he first approached Petitioner, Petitioner
“said he actually, this was repair of a structure, that he disagreed with my
determination on this docking facility.” (NT p. 55).

Mr. Howell's belief that there were only ten existing pilings when he visited
the site is demonstrably incorrect as there were and continue o be 15
pilings, as shown in Exhibits A-4 and A-7 (although 4 are again under
cover of sand).

+ MV ba
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The dock as repaired by Petitioner consisted of the six spans, each with
two stringers and one joist, covered by decking, the anly structural or
framing members replaced by Petitioners being the 12 stringers and 12
joists. (NT p. 97; Exhibits A-4, A-7, Respondent's Exhibits 17, 18 and 19)

The Exhibits, including A-4 and A-7, as well as Respondent's Exhibits 17,
18, and 19, establish that Petitioners replaced only 2 stringers along the
sides of each set of pilings and one joist between each pair of pilings.
The decking was then lald perpendicular to the stringers, and was
supported by the stringers (Exhibit A-4, A-7) (NT pp. 135; 68-69).

Petitioners’ evidence established that they replaced substantially less
than 50 percent of the “framing and structural components”.

CONCLUSIONS OF LAW

Respondent DCM regulates the coastal areas of the State pursuant o
authority conferred upon it by the Coastal Area Management Act of 1974
{(hereinafter CAMA), N.C. Gen. Stat, § 113A-100 et ssq., and various
regulations promulgated thereunder.

Petitioners' property is subject to the CAMA, N.C. Gen. Stat.§ 113A-100
et seq., and is within the Inlet Hazard Area as set forth by 15A N.C.
Admin. Code 07H.0300 ef seq.

The structure at issue in the instant case is a “water dependent structure”,

Under CAMA, "Development” in an Inlet Hazard Area requires a permit.
N.C. Gen, Stat. § 113A-118.

“Development” is defined by statute as follows:

(5)a. ‘Development’ means any activity in a
duly designated area of environmental concern
(except as provided in paragraph b. of this
subdivision) involving, requiring, or consisting
of the construction or enlargement of a
structure; excavation; dredging; filling;
dumping; removal of clay, silt, sand, gravel or
minerals; bulkheading, driving of pilings;
clearing or alteration of land as an adjunct of
construction, alteration or removal of sand
dunes; alteration of the shore, bank, or botiom
of the Atlantic Ocean or any sound, bay, river,
creek, stream, lake, or canal; or placement of a

7
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floating structure in an area of environmental
concern identified in G.S. 113A-113(b)(2) or
(D)(5). -

N.C. G.5.A. § 113A-103(5)a (emphasis supplied).

“Maintenance” and “repairs” were specifically excluded from the
definition of “Development” by the legislature:

b. The following activities including the normal
and incidental operations associated therewith
shali not be deemed to be development under
this section:

* W R W

5. Maintenance or repairs (excluding
replacement) necessary to repair damage to
structures caused by the elements or to
prevent damage to imminently threatened
structures by the creation of protective sand
dunes, '

N.C. G.5.A. § 1113A-103(5)b(emphasis supplied),

The Commission, pursuant to the authority delegated to it by the
legislature in Section 113A~103(5)(c), has promulgated regulations.

Pursuant to the authority granted by CAMA, the Commission has enacted
15A N.C. Admin. Code 07J.0210(2)(a) which provides:

“No permit shall be required for those activities
set out in G.S. 113A-103(5)(b)(1)-(8) as
exclusions from the definition of development.”
15A NCAC 07K.0101.

The Commission by regulation has defined what constitutes “repair” of a
water-dependent structure:

(2) WATER DEPENDENT STRUCTURES.
The proposed work is considered replacement
if it enfarges the existing structure. The
proposed work is aiso considered replacement
if:

L
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(a) in the case of fixed docks,
piers, platforms, boathouses,
boatiifts, and free standing
moorings, more than 50 percent
of the framing and structural
components (beams, girders,
jolsts, stringers, or pilings) must
be rebuilt in order to restore the
structure fo its pre-damage
condition.” 15A NCAC 07J.0210
(emphasis supplied)

The repairs did not invalve any portion of the pilings, which constituted 65
percent of the structure, both in terms of size as well as cost.

This case is not controlled by Pamlico Marine Company, Ing, v. North
Carolina Department of Natural Resources and Coastal Development,
Coastal Review Commission Division, 80 NC Apkp. 201, 341 SE. 2d 108
(1986) as in that case:

(a)  The pilings had not had any decking stringers or joist
for more than ten years. |d. at 203, 341 SE.2d at 110;

(b)  “The decking had been destroyed prior to the
enactment of CAMA. Reconstruction of the decking
was undertaken well after the law was in place.” ld.
at 204, 341 SE.2d at 111;

(c) “Petitioner had to obtain a new building permit from
the Town of Bath". Id. at 203, 341 SE.2d at 110; and

The exception at issue in the instant case was inapplicable in Pamlico
because: “The rule exempting repairs and replacements specifically refers
to ‘existing’ structures. This language clearly limits the exemption to the
repair or replacement of structures existing at the time the Act was
enacted. The decking was not 'existing’ at that time and thus, the
replacement of it cannot come within the exception of Section .0304." |d.
at 205, 341 SE.2d at 111

The dock/walkway at issue in the instant case was existing at the time of
the enactment of the Act and no building permit was required by the Town
of Emerald |sle.

“Any law, ordinance or regulation adopted pursuant fo the police power of
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the State which restricts the free use of private property is to be construed
by the Courts strictly in favor of the free use of that property. Inre
Application of Rea Construction Co., 272 NC 715, 158 SE.2d 887
(1968)". Pamlico Marine Company, In¢. v. North Carolina Department
of Natural Resources and Coastal Development, Coastal Review
Commission Division, supra. at 206, 341 SE.2d at 112.

Respondent's claim that “Petitioners replaced all of the framing and
structural components, except for the ofiginal support pilings and thus
greatly exceeded the ‘more than 50 percent’ standard that constitutes
‘replacement’ as set forth in 15A NC Admin. Code 07J.0210(2)(a)." is not
supported by the uncontradicted evidence of record that 65 percent of the
cost of the materials as well as 65 percent of the labor involved in the '
construction of a dock/iwalkway is the materials as well as the setting of

the pilings.

As evidenced by the Exhibits offered, Petitioners here removed and
replaced one stringer on each side of the span between the pilings,
placed one joist between each pair of pilings, and laid new decking and/or
planking on the stringers, clearly repairing less than 50 percent of the
“framing and structural components”, which does not include the decking.

The lumber used in the decking may not, under Section 07J.0210(2)(a),
to be considered in determining whether the repair constitutes, meets or
exceeds the 50 percent rule.

In the absence of any evidence refuting Petitioners’ evidence establishing
that less than 50 percent of the framing and structural components were
replaced, Petitioners have established that the Notice of Violation and
Notice of Continuing Violation were improperly issued, both as to the
claim that a new pier was constiucted and as to the c¢laim that more than
50 percent of the framing and structural components were replaced.

STANDARD OF REVIEW

Under N.C. Gen. Stat. § 150B-23(a), the administrative law judge in a
contested case is fo determine whether petitioner has met its burden in
showing that the agency substantially prejudiced petitioner's rights, and
that the agency also acted outside its authority, acted erroneously, acted
arbitrarily and capriciously, used improper procedure, or failed to act as
required by law or rule. Britthaven, inc. v. Dept. of Human Resources.

118 N.C. App. 379, 382, 455 S.E. 2d 455, 459, rev. denied, 341 N.C. 418,
461 S.E. 2d 745 (1995).

10
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2. Any law, ordinance or regulation adopted pursuant to the police power of
the State which restricts the free use of private property is to be construed
by the Courts strictly in favor of the free use of that property. Inre
Application of Rea Construction Co., 272 NC 715, 158 SE.2d 887
(1968)". Pamlico Marine Company, Inc. v. North Carolina Department
of Natural Resources and Coastal Development, Coastal Review
Commission Division, supta. at 206, 341 SE.2d at 112.

DECISION

Based on the foregoing findings of fact and conclusions of law, Petitioners
have met their burden of establishing that they replaced less than 50 percent of the
framing and structural components of the existing dock/walkway. Thus, the Notice of
Violation and subsequent Notice of Continuing Violation were erroneously issued to
Petitioners as they were not required under North Carolina law to obtain a permit prior
to undertaking repairs to their dock/walkway,

ORDER

Itis hereby ordered that the agency serve a copy of its final agency decision on
the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-
6714, in accordance with N.C. Gen. Stat. § 150B-36(b)(3).

NOTICE

The agency making the final decision in this contestad case is the North Carolina
Coastal Resources Commission. That Commission is required to give each party an
opportunity to file exceptions to this recommended decision and to present written

arguments to those in the agency who will make the final decision. N.C. Gen. Stat. §
1650B-36(a),

The agency is required by N.C. Gen. Stat. § 1508-36(b) to serve a copy of the
final decision on all parties and to the Office of Administrative Hearings.

This the day of November, 2009.

DONALD W, OVERBY
Administrative Law Judge

11
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CERTIFICATE OF SERVICE

Hugh A. Donaghue, Esquire, hereby cerifies that a true and correct copy of the
within Brief of Petitioners was forwarded via fax and U.S. First Class Mail on
October 23, 2009 to the following:

via fax: 919-431-3100 and First Class Mail
Hon. Donald W. Overby

Office of Administrative Hearings

6714 Mail Service Center

Raleigh, NC 27699-6714

via First Class Mail

Ward Zimmerman, Esquire
Office of Attorney General
P.O. Box 629

Raleigh, NC 27602

 DONAGHUE. ES

12
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DONAGHUE & LaBrumM, LL.P
13 WEST THIRD SYREET
MEDIA, PENNEYILVANIA 18063-2020

HUGH A, DONAGHUE
KATHRYN LABRUM
MICHAEL B. EGAN

October 23, 2009

via fax: 879-431-3100 and First Class Mail
Hon. Donald W. Overby

Office of Administrative Hearings

6714 Mail Service Center

Raleigh, NC 27699-6714

Re:  Donaghue vs, N.C. Dept. of Environment and Natural Resources
County of Carteret
08 EHR 0568

Dear Judge Overby:

262

PH: (610) 585-0120
FX: {§10) 5653037
nfo@uonaphuminbirum, com

Enclosed please find Petitioners’ Brief in connection with the above captioned

matter for your kind consideration.

Respectfully,

. DONAGH

HAD:md
endal,
[ofon via First Class Mail
Ward Zimmerman, Esquire (w/encl.)

@ doorfer
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LAW OFFICES \}\‘
DoNnaGgrHUE & LAaBRUM, LLP 'm-\)\n.sv
13 WEST THIRD STREET . ‘X ‘‘‘‘‘
MEDIA, PENNSYLVANIA 19063-2820
HUGH A, DONAGHUE PH: (610} 565-9120
KATHRYN LABRUM FX: (61Q) 565-3037
MICHAEL B, EGAN Info@donaghuelabrum.com
October 23, 2009
P
via fax: 919-431-3100 and First Class Mail =
Hon. Donald W. Overby - f
Office of Administrative Hearings 3
6714 Mail Service Center R,
Raleigh, NC 27699-6714 5
{03 ) W..,}
Lo

Re: Donaghue vs. N.C. Dept. of Environment and Natural Resources
County of Carteret
09 EHR 0568

Dear Judge Overby:

Enclosed please find Petitioners’ Brief in connection with the above captioned

matter for your kind consideration.
Resp stiully, Z//
HEUGH ﬁ‘b/ONAGHUE '

HAD:md
encl.
ce: via First Class Mail
Ward Zimmerman, Esquire (w/encl.)



STATE OF NORTH CAROLINA

COUNTY OF CARTERET
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IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
09 EHR 0568

HUGH AND DENISE DONAGHUE,
Petitioners

VS,

NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT

Respondent

PETITIONERS’ PROPOSED 7
DECISION Y=

iy

——)

The above-captioned matter was heard on August 3, 2009, at the Emerald Island
Town Hall, Emerald Island, North Carolina, before the Honorable Donald W. Overby,
Administrative Law Judge, on petition for Contested Case Hearing regarding the
Division of Coastal Management's issuance of a Notice of Violation and Continuing
Notice of Violation under the Coastal Area Management Act for unpermitted
development on the property of Petitioners Hugh and Denise Donaghue in Carteret
County, North Carolina. This hearing was directly preceded by a site visit to Petitioners’
property at 115 Bogue Court, Emerald Isle, North Carolina, which included Judge
Overby, Petitioners, Respondent staff, and Respondent’s counsel.

APPEARANCES

For Petitioners: Hugh and Denise Donaghue

115 Bogue Court

Emerald Isle, North Carolina

Hugh A. Donaghue, Esquire (pro se)

13 West Third Street
Media, PA 19063

For Respondent:  Ward Zimmerman, Esquire
Assistant Attorney General

North Carolina Department of Justice

114 West Edenton Street

Raleigh, North Carolina 27602



ISSUE

Did Respondent exceed its authority or jurisdiction, commit an error of law, fail to
use proper procedure, act arbitrarily or capriciously, or fail to act as required by law or
rule in applying N.C. Gen. Stat. Section 113A-118 and Coastal Resources Commission
Rule 15A N.C. Admin. Code 07J.0201 by issuing a citation charging Petitioners with
“‘constructing a 62' X 6.5 pier” as a result of repairs made by Petitioners to their more

than 30 year old dock/ walkway without a permit from the Department of Environmental
and Natural Resources.

TESTIFYING WITNESSES

Jonathan Howell, Assistant Major Permits Coordinator, DCM, Morehead City, NC
Rick Goodnight, Goodnight's Home Improvement, Hubert, NC
Robert Townsend, 117 Bogue Court, Emerald Isle, NC

A-2.
A-3.
A4,

A-6.
A7,

OINDO AW -

PETITIONER EXHIBITS

Photograph
Photograph
Photograph
Photograph
Cover of Orrin H. Pilkey's Book
Photograph
Photograph

RESPONDENT'S EXHIBITS

Photograph

Photograph

Photograph

Photograph

list of AECs

11/10/08 Permit

Map

1984 Aerial Photograph

1989 Aerial Photograph

1995 Aerial Photograph

2000 Aerijal Photograph

2006 Aerial Photograph
Notice of Violation

Notice of Continuing Violation
Petitioners’ Response to Notice of Violation
Blowup of Map

Photograph
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19.
20.

Photograph
Photograph
Photograph

Based upon consideration and review of the applicable law, testimony, and
evidence received during the contested case hearing as well as review of the entire
record of this proceeding, the undersigned makes the following:

FINDINGS OF FACT

Applicable Statutes and Regulations

1.

Respondent is the North Carolina Department of Environmental and
Natural Resources, Division of Coastal Management (DCM). DCM
regulates the coastal areas of the State pursuant to authority conferred
upon it by the Coastal Area Management Act of 1974 (CAMA), which is
found in Chapter 113 A, Article 7 of the North Carolina General Statutes
and the regulations promulgated pursuant to the Act which are codified at
Title 15A, Chapter 7 of the North Carolina Administrative Code.

Under CAMA, development in any AEC requires a permit. N.C. Gen.
Stat. Section 113A-118. Section 113A-103(5) defines “development” as
“any activity in a duly designated area of environmental concem. . .
involving, requiring, or consisting of the construction or enlargement of
a structure. . ..[emphasis supplied].

However, if construction in an AEC such as the Inlet Hazard Area at
issue, merely “repairs” rather than “replaces” an existing structure, then
the work is not considered “development” and, thus, does not require a
CAMA permit. N.C. Gen. Stat. Section 113A-103(5)(b)(5) and 15A N.C.
Admin. Code 7J.0210(2) Conversely, “[rleplacement of structures
damaged or destroyed by natural elements, fire or normal deterioration is
considered development and requires CAMA permits.” 15A N.C. Admin,
Code 7J.0210(2). The method set forth in the administrative rules for
determining whether repair of a water dependent structure constitutes
replacement is:

In the case of fixed docks, piers, platforms, boathouses, boatlifts,
and free standing moorings, MORE THAN 50 PERCENT OF THE
FRAMING AND STRUCTURAL COMPONENTS (BEAMS,
GIRDERS, JOISTS, STRINGERS, OR PILINGS) must be rebuilt in
order to restore the structure to its pre-damage condition. 15A
N.C. Admin. Code 7J.0210(2)(a) [emphasis supplied].

266



The Property
4.

Petitioners own waterfront property at 115 Bogue Court, Emerald Isle,
Carteret County, North Carolina, on the southwestern tip of the island
facing Bogue Sound. (NT pp. 30, 56)

Petitioners’ property is in an Inlet Hazard Area, subject to the CAMA.
N.C. Gen. Stat. Section 113A-100 et seq. (Respondent’s Exhibit #7)

The dock/walkway which was the subject of the notices was erected on
Petitioners’ property prior to 1975. (NT pp. 116; 132; Exhibit “A-1")

Mr. Howell, however, acting of behalf of Respondent, served Petitioners
with a Notice of Violation (NOV) dated December 31, 2008, and
subsequently served Petitioners with a Notice of Continuing Violation
dated March 2,2009, both of which Notices incorrectly claimed that
Petitioners had constructed an entire pier:

Information gathered by me for the Division of

Coastal Management indicates that you have

undertaken major development in violation fo

the Coastal Area Management Act (CAMA).

| have information that indicates you have undertaken or
are legally responsible for constructing a 62' X 6.5 pier
on the aforementioned property. This activity took place
in the Ocean Hazard AEC and Inlet Hazard AEC that are
contiguous with the Atlantic Ocean. Ocean Hazard and Inlet
Hazard areas are designated as Areas of Environmental
Concern (AEC). No CAMA permit was issued to you for
work in these areas. Based on these findings, | am initiating
an enforcement action by issuing this Notice of Violation
for violation of the Coastal Area Management
Act."[lemphasis supplied]

Additionally, the March 2, 2009, Notice of Continuing Violation, provided,
inter alia:

‘Please be advised that as of this date, site inspections
indicate corrective actions have not been taken to complete
the restoration requested in the December 31, 2008 Notice
of Violation.”

The “restoration requested in the December 31, 2008 Notice of Violation”
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was “Remove 62' X 6.5° Unauthorized Pier.”

Sometime after 1984, the Coast Guard Channel adjacent to Petitioners’
property began to fill with sand, which eventually covered the entire
walkway/dock, leaving only a foot or two of the pilings showing above the
sand. (NT p. 147).

The North Carolina Department of Environment and National Resources,
Division of Coastal Management, issued a permit in 2006-2007, to the
owner of 119 Bogue Court to erect a bulkhead, the construction of which
involved the placing of fill 35 feet out into the Coast Guard Channel in an
area where the water was more than 20 feet deep, and the instaliation of
sheet piling going into the ground in excess of 30 feet down. (NT pp. 123-
125).

Mr. Townsend, the owner of 117 Bogue Court, testified that
representatives of the Division of Coastal Management met with him on
his property prior to the issuance of the permit for the bulkhead due to
their concern about the erosive effect the construction of the bulkhead at
119 Bogue Court would have on Mr. Townsend's adjacent property (NT
pp. 123-128).

As anticipated, the effect of the bulkhead approved and permitted by the
Division of Coastal Management was to erode the rear of Petitioners’
property at 115 Bogue Court as well as Mr. Townsend's property at 117
Bogue Court. (NT pp. 134, 135, 140, 144, 146-148).

The dock/walkway at issue remained structurally intact while covered with
sand, until Petitioner began to remove pieces of the decking from the pier
as the sand which had been covering the decking slowly eroded away,
exposing the decking. (NT pp. 120; 1561-152).

As the boards slowly became uncovered by the erosion occasioned by the
adjacent bulkhead, Petitioner continued to remove the deck boards, joists
and stringers on the walkway as a safety measure. (NT pp. 147; 152-
153).

Mr. Goodnight testified that the repairs to the dock/walkway at issue took
only two days and that some of the original decking, stringers and joists
still remained on the pilings at the beginning of the work. (NT pp. 106-
107).

The Respondent and Petitioner agreed that the Petitioner replaced
approximately 60 feet of the deck boards, stringers and joists and none of
the pilings. (NT pp. 68-69).
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26.

All parties agreed that the pilings were never removed or replaced by
Petitioner. (NT pp. 59;111-112).

No permit was required by the Town of Emerald Isle to repair the
dock/walkway. (NT p. 94).

Mr. Townsend testified that he has been a contractor/developer in the off-
season on Emerald Isle for “ the last ten years”. (NT p. 114).

Mr. Townsend’s uncontradicted testimony established that approximately
sixty five percent of the cost of a dock must be allocated solely to the
pilings, both as to material and the labor (NT p. 133).

Mr. Goodnight testified that Petitioners’ repair costs for the dock/walkway
for labor and material were $ 1,600.00. (NT p. 106).

Although the testimony correctly indicated that it took approximately one
year, from August of 2007 until August of 2008 for Petitioner to finish
removing the decking of the dock/walkway, the length of time was solely
the result of the rate at which the sand covering the walkway was being
removed by erosion caused, at least in substantial part, by the installation
of the adjacent bulkhead (NT pp. 147; 152-153), as the repairs were
completed in 2 days. (NT pp. 106-107).

Mr. Howell, of the Division of Coastal Management testified inconsistently
with the Notice of Violation issued, as well as the Notice of Continuing
Violation issued, that he issued a citation to Petitioners based on his
conclusion that “he [Petitioner] replaced more than 50% of his dock, the
structural components, without a permit.... Ten existing pilings on the
property, no decking or other structural components, and the entire rest of
the pier needed to be replaced”. (NT p. 63).

The relief requested in Mr. Howell’s Notices was also inconsistent with his
sworn testimony in that the Notices issued by Mr. Howell demanded that
Petitioners “Remove 62' X 6.5' unauthorized pier.”

Mr. Howell testified that when he first approached Petitioner, Petitioner
“said he actually, this was repair of a structure, that he disagreed with my
determination on this docking facility.” (NT p. 55).

Mr. Howell's belief that there were only ten existing pilings when he visited
the site is demonstrably incorrect as there were and continue to be 15
pilings, as shown in Exhibits A-4 and A-7 (although 4 are again under
cover of sand).
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The dock as repaired by Petitioner consisted of the six spans, each with
two stringers and one joist, covered by decking, the only structural or
framing members replaced by Petitioners being the 12 stringers and 12
joists. (NT p. 97; Exhibits A-4, A-7, Respondent's Exhibits 17, 18 and 19)

The Exhibits, including A-4 and A-7, as well as Respondent’s Exhibits 17,
18, and 19, establish that Petitioners replaced only 2 stringers along the
sides of each set of pilings and one joist between each pair of pilings.
The decking was then laid perpendicular to the stringers, and was
supported by the stringers (Exhibit A-4, A-7) (NT pp. 135; 68-69).

Petitioners’ evidence established that they replaced substantially less
than 50 percent of the “framing and structural components”.

CONCLUSIONS OF LAW

Respondent DCM regulates the coastal areas of the State pursuant to
authority conferred upon it by the Coastal Area Management Act of 1974
(hereinafter CAMA}, N.C. Gen. Stat. § 113A-100 ef seq., and various
regulations promuigated thereunder.

Petitioners’ property is subject to the CAMA, N.C. Gen. Stat.§ 113A-100
et seq., and is within the Inlet Hazard Area as set forth by 15A N.C.
Admin. Code 07H.0300 et seq.

The structure at issue in the instant case is a “water dependent structure”.

Under CAMA, “Development” in an Inlet Hazard Area requires a permit.
N.C. Gen. Stat. § 113A-118.

“‘Development” is defined by statute as follows:

(5)a. 'Development’ means any activity in a
duly designated area of environmental concern
(except as provided in paragraph b. of this
subdivision} involving, requiring, or consisting
of the construction or enlargement of a
structure, excavation; dredging; filling;
dumping,; removal of clay, silt, sand, gravel or
minerals; bulkheading, driving of pilings;
clearing or alteration of land as an adjunct of
construction; alteration or removal of sand
dunes; alteration of the shore, bank, or bottom
of the Atlantic Ocean or any sound, bay, river,
creek, stream, lake, or canal; or placement of &

7
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floating structure in an area of environmental
concern identified in G.S. 113A-113(b)(2) or

(b)(5).
N.C. G.S.A. § 113A-103(5)a (emphasis supplied).

‘Maintenance” and “repairs” were specifically excluded from the
definition of “Development” by the legislature:

b. The following activities including the normal
and incidental operations associated therewith
shall not be deemed to be development under
this section;

LR

5. Maintenance or repairs {excluding
replacement) necessary to repair damage to
structures caused by the elements or to
prevent damage to imminently threatened
structures by the creation of protective sand
dunes.

N.C. G.S.A. § 1113A-103(5)b(emphasis supplied).

The Commission, pursuant to the authority delegated to it by the
legislature in Section 113A-103(5)(c), has promulgated regulations.

Pursuant to the authority granted by CAMA, the Commission has enacted
15A N.C. Admin. Code 07J.0210(2)(a) which provides:

“No permit shall be required for those activities
set out in G.S. 113A-103(5)(bX1)-(9) as
exclusions from the definition of development.”
15A NCAC 07K.0101.

The Commission by regulation has defined what constitutes “repair” of a
water-dependent structure:

(2) WATER DEPENDENT STRUCTURES.
The proposed work is considered replacement
if it enfarges the existing structure. The

proposed work is also considered replacement
if:



10.

11.

12.

13.

14.
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(a) in the case of fixed docks,
piers, platforms, boathouses,
boatlifts, and free standing
moorings, more than 50 percent
of the framing and structural
components (beams, girders,
joists, stringers, or pilings) must
be rebuiit in order to restore the
structure to its pre-damage
condition.” 15A NCAC 07J.0210
(emphasis supplied)

The repairs did not involve any portion of the pilings, which constituted 65
percent of the structure, both in terms of size as well as cost.

This case is not controlled by Pamlico Marine Company, Inc. v. North
Carolina Department of Natural Resources and Coastal Development,
Coastal Review Commission Division, 80 NC Apkp. 201, 341 SE. 2d 108
(1986) as in that case:

(@)  The pilings had not had any decking stringers or joist
for more than ten years. Id, at 203, 341 SE.2d at 110;

(b) “The decking had been destroyed prior to the
enactment of CAMA. Reconstruction of the decking
was undertaken well after the law was in place.” Id.
at 204, 341 SE.2d at 111;

{c) “Petitioner had to obtain a new building permit from
the Town of Bath”. |d. at 203, 341 SE.2d at 110; and

The exception at issue in the instant case was inapplicable in Pamlico
because: “The rule exempting repairs and replacements specifically refers
to ‘existing’ structures. This language clearly limits the exemption to the
repair or replacement of structures existing at the time the Act was
enacted. The decking was not 'existing’ at that time and thus, the
replacement of it cannot come within the exception of Section .0304.” [d.
at 205, 341 SE.2d at 111

The dock/walkway at issue in the instant case was existing at the time of
the enactment of the Act and no building permit was required by the Town
of Emerald Isle.

“Any law, ordinance or regulation adopted pursuant to the police power of



15.

16

17.

18.

the State which restricts the free use of private property is to be construed
by the Courts strictly in favor of the free use of that property. Inre
Application of Rea Construction Co., 272 NC 715, 158 SE.2d 887
(1968)". Pamlico Marine Company, Inc. v. North Carolina Department
of Natural Resources and Coastal Development, Coastal Review
Commission Division, supra. at 206, 341 SE.2d at 112.

Respondent’s claim that “Petitioners replaced all of the framing and
structural components, except for the original support pilings and thus
greatly exceeded the ‘more than 50 percent’ standard that constitutes
‘replacement’ as set forth in 15A NC Admin. Code 07J.0210(2)(a).”" is not

supported by the uncontradicted evidence of record that 65 percent of the |

cost of the materials as well as 65 percent of the labor involved in the
construction of a dock/walkway is the materials as well as the setting of
the pilings.

As evidenced by the Exhibits offered, Petitioners here removed and
replaced one stringer on each side of the span between the pilings,
placed one joist between each pair of pilings, and laid new decking and/or
planking on the stringers, clearly repairing less than 50 percent of the
“framing and structural components”, which does not include the decking.

The lumber used in the decking may not, under Section 07J.0210(2)(a),
to be considered in determining whether the repair constitutes, meets or
exceeds the 50 percent rule.

In the absence of any evidence refuting Petitioners’ evidence establishing
that less than 50 percent of the framing and structural components were
replaced, Petitioners have established that the Notice of Violation and
Notice of Continuing Violation were improperly issued, both as to the
claim that a new pier was constructed and as to the claim that more than
S0 percent of the framing and structural components were replaced.

STANDARD OF REVIEW

Under N.C. Gen. Stat. § 150B-23(a), the administrative law judge in a
contested case is to determine whether petitioner has met its burden in
showing that the agency substantially prejudiced petitioner's rights, and
that the agency also acted outside its authority, acted erroneously, acted
arbitrarily and capriciously, used improper procedure, or failed to act as
required by law or rule. Britthaven, In¢, v. Dept. of Human Resources.
118 N.C. App. 379, 382, 455 S.E. 2d 455, 459, rev. denied, 341 N.C. 418,
461 S.E. 2d 745 (1995).
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2. Any law, ordinance or regulation adopted pursuant to the police power of
the State which restricts the free use of private property is to be construed
by the Courts strictly in favor of the free use of that property. Inre
Application of Rea Construction Co., 272 NC 715, 158 SE.2d 887
(1968)". Pamlico Marine Company, Inc. v. North Carolina Department
of Natural Resources and Coastal Development, Coastal Review
Commission Division, supra. at 206, 341 SE.2d at 112.

DECISION

Based on the foregoing findings of fact and conclusions of law, Petitioners
have met their burden of establishing that they replaced less than 50 percent of the
framing and structural components of the existing dock/walkway. Thus, the Notice of
Violation and subsequent Notice of Continuing Violation were erroneously issued to
Petitioners as they were not required under North Carolina law to obtain a permit prior
to undertaking repairs to their dock/walkway.

ORDER

It is hereby ordered that the agency serve a copy of its final agency decision on
the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-
6714, in accordance with N.C. Gen. Stat. § 150B-36(b)(3).

NOTICE

The agency making the final decision in this contested case is the North Carolina
Coastal Resources Commission. That Commission is required to give each party an
opportunity to file exceptions to this recommended decision and to present written

arguments to those in the agency who will make the final decision. N.C. Gen. Stat. §
150B-36(a).

The agency is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the
final decision on all parties and to the Office of Administrative Hearings.

This the day of November, 2009.

DONALD W. OVERBY
Administrative Law Judge

11



CERTIFICATE OF SERVICE

Hugh A. Donaghue, Esquire, hereby certifies that a true and correct copy of the
within Brief of Petitioners was forwarded via fax and U.S. First Class Mail on
October 23, 2009 to the following:

via fax: 919-431-3100 and First Class Mail
Hon. Donald W, Overby

Office of Administrative Hearings

6714 Mail Service Center

Raleigh, NC 27699-6714

via First Class Mail

Ward Zimmerman, Esquire
Office of Attorney General
P.O. Box 629

Raleigh, NC 27602

At F ok

HUGF@. DONAGHUE, ESQ//
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STATE OF NORTH CAROLINA

27 027 90 1 InABMINISTRATIVE HEARINGS

o

COUNTY OF CARTERET

IN THE OFFICE OF

09 EHR 0568

HUGH AND DENISE DONAGHUE,"

Petitioners,
v.

NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT,

Respondent.

RESPONDENT’S PROPOSED
DECISION

The above captioned matter was heard on August 3, 2009, at the Emerald Island Town
Hall, Emerald Island, North Carolina, before the Honorable Donald W. Overby, Administrative
Law Judge, on petition for Contested Case Hearing regarding the Division of Coastal
Management’s issuance of a Notice of Violation and Continuing Notice of Violation under the
Coastal Area Management Act for unpermitted development on the property of Petitioners Hugh
and Denise Donaghue in Carteret County, North Carolina. This hearing was directly preceded
by a site visit to Petitioners’ property at 115 Bogue Court, Emerald Isle, North Carolina, which
included Judge Overby, Petitioners, Respondent’s staff, and Respondent’s counsel.

APPEARANCES

For Petitioners:

For Respondent:

Hugh Donaghue, Esq. (appearing pro se)
Donaghue & Labrum, LLP

13 West Third Street

Media, Pennsylvania 19063

Ward Zimmerman, Esq.

Assistant Attorney General

North Carolina Department of Justice
114 West Edenton Street

Raleigh, North Carolina 27602

ISSUE

Did Respondent exceed its authority or jurisdiction, act erroneously, fail to use proper
procedure, act arbitrarily or capriciously, or fail 1o act as required by law or rule in applying N.C.
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Gen. Stat. § 113A-118 and Coastal Resources Commission Rule 15A N.C. Admin. Code 07)
0201 to the unpermitted development of Petitioners?

TESTIFYING WITNESSES

Jonathan Howell, Assistant Major Permits Coordinator, DCM, Morehead City, NC
Rick Goodnight, Goodnight’s Home Improvement, Hubert, NC
Robert Townsend, neighbor to Mr. Donaghue, Emerald Isle, NC

PETITIONERS’ EXHIBITS

Photograph
Photograph
Photograph
Photograph
Cover of Pilkey’s Book
Photograph
Photograph

NN LN -

RESPONDENT’S EXHIBITS

Photograph

Photograph

Photograph

Photograph

List of AECs

11/10/08 Permit

Map

1984 Aerial Photograph

1989 Aerial Photograph

10. 1995 Aerial Photograph

11. 2000 Aerial Photograph

12. 2006 Aerial Photograph

13.  Notice of Violation

14. Notice of Continuing Violation
15. Petitioners’ Response to Notice of Violation
16. Blowup of Map

17. Photograph

18. Photograph

19. Photograph

20. Photograph

OHRNADN A W -
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Based upon careful consideration of the applicable law, testimony, and evidence received
during the contested case hearing as well as the entire record of this proceeding, the undersigned
makes the following:

FINDINGS OF FACT

Applicable Statutes and Regulations

1. Respondent is the North Carolina Department of Environment and Natura)
Resources, Division of Coastal Management (DCM). DCM regulates the coastal areas of the
State pursuant to authority conferred upon it by the Coastal Area Management Act of 1974
(CAMA), which is found in Chapter 113A, Article 7 of the North Carolina General Statutes and
various regulations promulgated thereunder by the Coastal Resources Commission {CRC), and
codified at Title 15A, Chapter 7 of the North Carolina Administrative Code.

2, The CRC may “designate geographic areas of the coastal area as areas of
environmental concern and specify the boundaries thereof.” N.C. Gen. Stat. § 113A-113
Pursuant to N.C. Gen. Stat. § 113A-113(a) and (b)(6), the CRC has designated the Ocean Hazard
area as an Area of Environmental Concern (AEC) and has adopted use standards or state
guidelines for development within them, located at 15A N.C. Admin. Code 07H.0300 et seq.
The CRC has defined Ocean Hazard AECs as:

natural hazard areas along the Atlantic Ocean shoreline where, because of their
special vulnerability to erosion or other adverse effects of sand, wind, and water,
uncontrolled or incompatible development could unreasonably endanger life or
property. Ocean hazard areas include beaches, frontal dunes, inlet lands, and
other areas in which geologic, vegetative and soil conditions indicate a substantial
possibility of excessive erosion or flood damage. 15A N.C. Admin. Code
07H.0301

3. Under CAMA, all development in an AEC requires a permit. N.C. Gen, Stat. $
113A-118 N.C. Gen. Stat. § 113A-103(5) defines “development” as “any activity in a duly
designated area of environmental concern . . . involving, requiring, or consisting of the
construction or enlargement of a structure . . .* -

4. However, if construction in an AEC merely “repairs,” rather than “replaces,” an
existing structure, then the work is not considered “development” and, thus, does not require a
CAMA permit. N.C. Gen. Stat. § 113A-103(5)bX5) and 15A N.C. Admin. Code 71.0210(2)
Conversely, “[r]eplacement of structures damaged or destroyed by natural elements, fire or
normal deterioration is considered development and requires CAMA permits.” 15A N.C. Admin.
Code 7J.0210(2) The method set forth in the rules for determining whether a water dependent
structure constitutes replacement is:

in the case of fixed docks, piers, platforms, boathouses, boatlifts, and free
standing moorings, more than 50 percent of the framing and structural
-+ components (beams, girders, joists, stringers, or pilings) must be rebuilt in order

3
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fo restore the structure to its pre-damage condition. 15A N.C. Admin. Code
7].0210(2)(a)

The Property

5. Petitioners own waterfront property at 115 Bogue Court, Emerald Isle, Carteret
County, North Carolina, on the southwestern tip of the island facing Bogue Sound. (T pp. 30, 56)

6. Petitioners” property is subject to the CAMA, N.C. Gen. Stat. § 113A-100 et seq.,
and is within the Ocean Hazard AEC, as set forth in 15A N.C. Admin. Code 07H.0300 e seq. (T
pp. 26-38, 66}

7. On or around August 2008, Petitioners completed work on a 62-foot by 6 Y2-foot
pier that extends perpendicular from the shoreline towards Bogue Sound. (T pp. 24, 69, 105)

8 Prior to completing work on Petitioners’ pier, only support pilings from a former
structure existed on Petitioners’ property with no additional structural material. (T pp. 24-5, 106)

9. Petitioners’ completed bier utilizes many of the support pilings of a previously
existing structure. (T pp. 59, 106-7)

10. At the completion of Petitioners’ construction, the only remaining wood from the
original pier was that of the support pilings. All other components to the resulting pier, including
beams, girders, joists, and stringers, consisted of new material installed by Petitioners and those
under their direction during the period of construction. (T pp. 58-9, 105-7)

11. Petitioners’ pier is a water dependent structure under the authority of 15A N.C.
Admin. Code 7J.0210(2). (T p. 31)

12. A CAMA permit has been neither sought by, nor issued to, Petitioners for the
development of the pier at issue in this matter. (T p. 55)

13. Upon notification of the existence of Petitioners’ constructed pier, DCM issued
Petitioners a Notice of Violation (NOV) on December 31, 2008 and a subsequent Continuing
Notice of Violation (CNOV) on March 2, 2009 under CAMA, and the rules promulgated
thereunder. In each of these notices, DCM included a Restoration Plan that required the removal
of the constructed pier. (T pp. 55-57, 62)

CONCLUSIONS OF LAW

1. Respondent DCM regulates the coastal areas of the State pursuant to authority
conferred upon it by the CAMA, N.C. Gen. Stat. § 113A-100 et seq., and vartous regulations
promulgated thereunder,

2. Petitioners” property is subject to the CAMA, N.C. Gen. Stat. § 113A-100 es seq.,
and is within the Ocean Hazard AEC as set forth by 15A N.C. Admin. Code 07H.0300 ef seq.

4
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3. Petitioners’ pier is a water dependent structure under the authority of 15A N.C.
Admin. Code 7J.0210(2).

4, In constructing their pier, Petitioners replaced all of the framing and structural
components, except for the original support pilings, and thus greatly exceeded the “more than 50
percent” standard that constitutes “replacement,” as set forth in 15A N.C. Admin. Code
71.0210(2)(a).

5. As “replacement,” Petitioners’ construction of their pier is considered
“development,” as set forth N.C. Gen. Stat. § 1 13A-103(5).

6. Under CAMA, all development in an AEC requires a permit. N.C. Gen. Stat. §
113A-118

7. A CAMA permit has been neither sought by, nor issued to, Petitioners for the
development of the pier at issue in this matter, in contravention of N.C. Gen. Stat. § 113A-118.

8. Respondent did not exceed its authority or jurisdiction, did not act erroneously,
did not fail to use proper procedure, did not act arbitrarily or capriciously, and did not fail to act
as required by law or rule in issuing to Petitioners an NOV and a subsequent CNOV based upon
the duly formed determination that Petitioners did not qualify for a permit exemption under 15A
N.C. Admin. Code 07J.0210 and engaged in the development of a pier in an AEC without a
CAMA permit, as required by N.C. Gen. Stat. § 113A-118.

Standard of Review

9. Petitioners bear the burden of proof on the issues. Peace v. Employment Sec.
Comm’n, 349 N.C. 315, 328, 507 S.E. 2d 272, 281 (1998).

10. Under N.C. Gen. Stat. § 150B-23(a), the administrative law judge in a contested
case hearing is to determine whether petitioner has met its burden in showing that the agency
substantially prejudiced petitioner’s rights, and that the agency also acted outside its authority,
acted erroneously, acted arbitrarily and capriciously, used improper procedure, or failed to act as
required by law or rule. Britthaven, Inc. v. Dep’t of Human Resources, 118 N.C. App. 379, 382,
455 5.E.2d 455, 459, rev. denied, 341 N.C. 418, 461 S.E.2d 745 (1995).

11. “On judicial review, an agency’s interpretation of its own regulations will be
enforced unless clearly erroneous or inconsistent with the regulation’s plain language.” Hilliard
 v. N.C. Dep’t of Corr., 173 N.C. App. 594, 598, 620 S.E.2d 14, 17 (2005) (citation omitted)
Moreover, deference must be given to the agency’s decision where it chooses between two
reasonable alternatives, and a court may not substitute its decision for the agency’s decision
where there is substantial evidence in the record to support the agency’s findings. Craven County
Reg’l Med. Ctr. v. N.C. Dep’t of Health and Human Services, 176 N.C. App. 46, 59, 625 S.E. 2d
837, 845 (2006).

281



DECISION

Based on the foregoing findings of fact and conclusions of law, Respondent’s decision to
issue to Petitioners an NOV and a subsequent CNOV based upon the duly formed determination
that Petitioners did not qualify for a permit exemption under N.C. Gen. Stat. § 113A-
103(5)(b)(5) or 15A N.C. Admin. Code 07J.0210, and engaged in the development of a pier in an
AEC without a CAMA permit, as required by N.C. Gen. Stat. § 113A-118, is AFFIRMED.
Petitioners have not met their burden of proof in showing that Respondent substantially
prejudiced Petitioners” rights or deprived them of property, and that Respondent acted
erroneously, failed to use proper procedure, acted arbitrarily or capriciously, or failed to act as
required by law or rule, as alleged in Petitioners’ petitions for a contested case hearing. N.C.
Gen. Stat. § 150B-23(a).

ORDER
It is hereby ordered that the agency serve a copy of its final agency decision on the Office
of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance
with N.C. Gen. Stat. § 150B-36(b)(3).
NOTICE

The agency making the final decision in this contested case is the North Carolina Coastal
Resources Commission. That Commission is required to give each party an opportunity to file
exceptions to this recommended decision and to present written arguments to those in the agency
who will make the final decision. N.C. Gen. Stat. § 150B-36(a).

The agency is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the final
decision on all parties and to the Office of Administrative Hearings.

This the __ day of October, 2009.

Donald W. Overby
Administrative Law Judge
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A copy of the foregoing was mailed to:

Hugh Donaghue, Esq.
Donaghue & Labrum, LLP
13 West Third Street
Media, Pennsylvania 19063

Ward Zimmerman, Esq.

Assistant Attorney General

North Carolina Department of Justice
114 West Edenton Street

Raleigh, North Carolina 27602

This the ___ day of October, 2009.

Office of Administrative Hearings
6714 Mail Service Center

Raleigh, North Carolina 27699-6714
(919) 733-2698

Fax: (919) 733-3407
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State of North Carolina

Department of Justice

' ROY COOPER

9001 Mail Service Center
Attorney Generaf

Raleigh, North Carolina
27699-9001

Pamela A. Jones
Phone: (919) 716-6600
Fax: {919) 716-6767

October 19, 2009

Kim Hausen

Chief Hearings Clerk

Office of Administrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

Re:  Hugh and Denise Donaghue, v. NCDENR, 09 EHR 0568, Carteret County

Dear Ms. Hausen:

Please find enclosed two copies of Respondent’s Proposed Decision in the above referenced

case. The Respondent’s Proposed Decision was filed this day via facsimile. If you have any
questions, do not hesitate to call.

Thank you for your assistance in this regard.

| Very Truly Yours,
D @W = A @ Jree—
= - Pamela A. Jones
.y 73 North Carolina State Bar Certified Paralegal

Enciosures

cc: Petitioner



STATE OF NORTH CAROLINA

DEPARTMENT OF JUSTICE
Roy COOrER 1%.0. Box 629 RErLy 10:
ATTORNEY GENERAL RALEIGH, NC 27602 WARD ZIMMERMAN

TeL: (919} 716-6G600
Fax: (919} 716-6767

wrmmmerman®@ucdoj.goy

October 19, 2009
‘The Honorable Donald W. Overby
Administrative Law Judge
6714 Mail Service Center
Raleigh, NC 27699-6714

Re:  Hugh and Denise Donaghue v. NCDENR, DCM (09 EHR 0568)
Dear Judge Overby:

At your request, Respondent North Carolina Department of Environment and Natural
Resources, Division of Coastal Management respectfully submits the attached Proposed
Decision.  This Proposed Decision has also been electronically sent to the Office of
Administrative Hearings in Microsoft Word format. 1 am also serving this Proposed Decision on

Petitioner by copy of this letter.

Please contact me for any reason, and thank you for your continued attention to this
matter. :

Sincerely,

Ward'Zimmernian
Assistant Attorney General

cc: Hugh Donaghue, 13 West Third Street, Media, PA 19063-2820

Attachment (1)
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Hall, Emerald Island, North Carolina, before the
Law Judge, on petition for Contested Case

August 3, 2009, at the Emerald Island Town

Honorable Donald W. Overby, Administrative
Hearing regarding the Division of Coastal

Management’s issuance of a Notice of Violation and Continuing Notice of Violation under the
Coastal Area Management Act for unpermitted development on the property of Petitioners Hugh
and Denise Donaghue in Carteret County, North Carolina. This hearing was directly preceded

by a site visit to Petitioners’ property
included Judge QOverby,
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For Petitioners:

at 115 Bogue Court, Emerald Isle, North
Petitioners, Respondent's staff, and Respondent’s counsel.
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13 West Third Street
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For Respondent:
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114 West Edenton Street
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Based upon careful consideration of the applicable law, testimony, and evidence received
during the contested case hearing as well as the entire record of this proceeding, the undersipned
makes the following:

FINDINGS OF FACT
Applicable Statutes and Regulations '

1. Respondent is the North Carolina Department of Environment and . Natural

.. Resources, Division of Coastal Management (DCM). DCM regulates the coastal areas of the
State pursuant to authority conferred upon it by the Coastal Area Management Act of 1974
(CAMA), which is found in Chapter 113A, Article 7 of the North Carolina General Statutes and
various regulations promulgated thereunder by the Coastal Resources Commission (CRC), and
codified at Title 15A, Chapter 7 of the North Carolina Administrative Code. '

2. The CRC may “designate geographic ateas of the coastal area as areas of
environmental concemn and specify the boundaries thereof.” N.C. Gen. Stat. § 113A-113
Pursuant to N.C, Gen. Stat. § 113A-1 13(2) and (b)(6), the CRC has designated the Ocean Hazard
area as an Area of Environmenta]l Concern (AEC) and bas adopted use standards or state
guidelines for development within them, located at 15A N.C. Admin. Code 07H.0300 ez seq.
The CRC has defined Ocean Hazard AECs as:

natural hazard areas along the Atlantic Ocean shoreline where, because of their
special vulnerability to erosion or other adverse effects of sand, wind, and water,
uncontrolled or incompatible development could unreasonably endanger life or
property. Ocean hazard areas include beaches, frontal dunes, inlet lands, and
other areas in which geologic, vegetative and soil conditions indicate a substantial -
possibility of excessive erosion or flood damage. 15A N.C. Admin. Code
07H.0301

3. Under CAMA, all development in an AEC requires a permit. N.C. Gen. Stat. §
113A-118 N.C. Gen. Stat. § 113A-103(5) defines “development” as “any activity in'a duly
designated area of environmental concemn | . | involving, requiring, or consisting ‘of .the
construction or enlargement of a structure .. .» - B

4. However, if construction in an AEC merely “repairs,” rather than “replaces,” an
existing structure, then the work is not considered “devclopment™ and, thus, does not require a
CAMA permit. N.C. Gen, Stat, § 113A-103(5)b)(S) and 15A N.C. Admin. Code 77.0210(2)
Conversely, “[rjeplacement of structures damaged or destroyed by natural clements, fire or
normal deterioration is considered development and requires CAMA permits.” 15A N.C. Admin,

Code 71.0210(2) The method set forth in the rules for determining whether a water dependent
structure constitutes replacement is: . '

in the case of fixed docks, piers, 'platfonns, boathouses, boatlifts, and free
standing moorings, more than 50 percent of the framing and structural -

components (beams, girders, joists, sfringers, or*pilings) must be rebuilt in order
3
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t0 restore the structure to its pre-damage condition. 15A N.C. Admin. Code
71.0210(2)(a)

Ihe Property

5. Petitioners own waterfront property at 115 Bogue Court, Emerald Isle, Carteret
County, North Carolina, on the southwestetn tip of the island facing Bogue Sound. (T pp. 30, 56)

6. Petitioners’ property is subject to the CAMA, N.C. Gen. Stat. § 113A-100 et seq.,
and is within the Ocean Hazard AEC, as set forth in 15A N.C. Admin. Code 07H.0300 et seq. (T
Pp. 26-38, 66) a .

7. On or around August 2008, Petitioners completed work on a 62-foot by é Y%-foot
pier that extends perpendicular from the shoreline towards Bogue Sound. (T pp. 24, 69, 105)

8. Prior to completing work on Petitioners’ pier, only support pilings from a former

structure existed on Petitioners’ property with no additional structural materia). (T pp. 24-5, 106)

9. -Petitiolne.rs’ ¢completed i:icr utilizes many of the support pilings of a previously
existing structure, (T pp. 59, 106-7) : :

10. At the completion of Petitioners’ construction, the only remaining wood from the
original pier was that of the support pilings. All other components to the resulting pie, including
beams, girders, joists, and stringers, consisted of new materia) installed by Petitioners and those
under their direction during the period of construction. (T pp. 58-9, 105-7)

11 Petitioners’ pier is a water dependent structure under the authority of 15A N.C.
Admin. Code 71.02102). (T p. 31)

' 12. A CAMA pemmit has been nejther sought by, nor issued to, Petitioners for the
development of the pier at issue in this matter, (Tp. 55) .

13. Upon notification of the existence of Petitioners® constructed pier, DCM issued
Petitioners a Notice of Violation (NOV) on December 31, 2008 and a subsequent Continuing
Notice of Violation (CNOV) on March 2, 2009 under CAMA, and the rules promiulgated
thereunder. In each of these notices, DCM included a Restoration Plan that required the removal
of the constructed pier, (T pp. 55.57, 62) | :

CONCLUSIONS OF LAW

: 1. Respondent DCM regulates the coastal areas of the State pursuant to authority
conferred upon it by the CAMA, N.C, Gen. Stat. § 113A-100 er seq., and various regudations
promulgated thereunder, . . .

2. Petitioners” property is subject to the CAMA, N.C. Gen. Stat. § 113A-100 ef seq.,
~and is within the Ocean Hazard AEC a5 set forth by 15A N.C. Admin. Code 07H.0300 et seq.

4 .
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3. Petitioners’ pier is a water dependent structure under the authdrity of 15A N.C.
Admin. Code 71.0210(2). \ |

4, In constructing their pier, Petitioners replaced all of the framing and structural
components, except for the original support pilings, and thus greatly exceeded the “more than 50

percent” standard that constitutes “replacement,” as set forth in 15A N.C. Admin. Code

71.0210(2)(a).

5. As “replacement,” Petitioners’ construction of their pier is considered
“development,” as set forth N.C. Gen. Stat. § 113A-103(5).

113A4-118

7. A CAMA pemit has been neither sought by, nor issued to, Petitioners for the
development of the pier at issue in this Matter, in contravention of N.C. Gen. Stat. § 113A-118.

8. Respondent did not exceed its authority or jurisdiction, did not act erroneously,
did not fail to use proper procedure, did not act arbitrarily or capriciously, and did not fail to act
as required by law or rule in issuing to Petitioners an NOV and a subsequent CNOV based upon
the duly formed determination that Petitioners did not qualify for a permit exemption under 15A
N.C. Admin. Code 07).0210 and engaged in the development of a pier in an AEC without a
CAMA permit, as required by N.C. Gen, Stat. § 113A-118.

S rd of Review

9. Petitioners bear the burden of proof on the issues, Peace v. Emplovment Sec.
Comm'n, 349 N.C. 315, 328, 507 S.E. 2d 272, 281 (1998). '
10. Under N.C. Gen, Stat. § 150B-23(a), the administrative law judge in a contested
case hearing is to determine whether petitioner has met its burden in showing that the agency
substantially prejudiced petitioner’s rights, and that the agency also acted outside its authority,
acted erroneously, acted arbitrarily and capriciously, used improper procedure, or failed to act as
required by law or rule. Britthaven. Inc. v. ‘tof Human Regsourees, 118 N.C, App. 379, 382,
455 5.E.2d 455, 459, rev. denied, 341 N.C. 41 8,461 S.E.2d 745 (1995), e

11.  “On judicial review, an agency’s interpretation of its own regulations will be
enforced unless clearly erroneous or inconsistent with the regulation’s plain language.” Hilljard
- Y. N.C. Dep’t of Corr., 173 N.C. App. 594, 598, 620 S.E.24 14, 17 (2005) (citation. omitted)
Moreover, deference must be given to the agency’s decision where it chooses betweén two
reasonable alternatives, and a court may not substitute its decision for the agency’s decision
where there is substantial evidence in the record to support the agency’s findings, Craven County
Reg’] Med. Ctr. v. N.C. Dep’t of Health and Humnan Services, 176 N.C. App. 46, 59, 625 S.E. 2d
837, 845 (2006). g

v
(1]
[
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6. Under CAMA, all deircIOpment in an AEC requires a permit. N.C. Gen. Stat. §
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DECISION

Based on the foregoing findings of fact and conclusions of law, Respondent's décision to
issue to Petitioners an NOV and a subsequent CNOV based upon the duly formed determination
that Petitioners did not qualify for a permit exemption under N.C. Gen. Stat. § 113A-
103(5)(®)(5) or 15A N.C. Admin. Code 07] .0210, and engaged in the development of a pier in an
AEC without a CAMA permit, as required by N.C. Gen. Stat. § 113A-118, is AFFIRMED.
Petitioners have not met their burden of proof in showing that Respondent substantially
prejudiced Petitioners’ rights or deprived them of property, and that Respondent acted
crroneously, failed 1o use proper procedure, acted arbitrarily or capriciously, or failed to act as
- required by law or rule, as alleged in Petitioners’ petitions for a contested case hearing, N.C.
Gen. Stat. § 1508-23(a), :

ORDER

It is hereby ordered that the agency serve a copy of its final agency decision on the Office
of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance
with N.C. Gen. Stat. § 150B-36(b)(3). 7

NOTICE
The agency making the final decision in this contested case is the North Carolina Coastal _
Resources Commission. That Commission is required to give each party an opportunity to file

exceptions to this recommended decision and to present written arguments to those in the agency
who will make the final decision. N.C. Gen, Stat. § 150B-36(a).

The agency is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the final
decision on ail parties and to the Office of Administrative Hearings.

Thisthe ___ day of October, 2009,

Donald W. Overby
Administrative Law Judge
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A copy of the foregoing was mailed to-

Hugh Donaghue, Esq.
Donaghue & Labrum, LLP
13 West Third Street
Media, Pennsylvania 19063

Ward Zimmerman, Esq.

Assistant Attorney General

North Carolina Department of Justice
114 West Edenton Street

Raleigh, North Carolina 27602

Thisthe . day of October, 2009.

Oct 19 '09  13:35

Office of Administrative Hearings
6714 Mail Service Center

Raleigh, North Carolina 27699-6714

(919) 733-2698
Fax: (919) 733-3407

P.17
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STATE OF NORTH CAROLINA
DEPARTMENT OF JusTrce :
ROYCOOPER - PO, Box G689 RerLYT0:
ATTORNEY GENERAL RaLgcn, NC 27602 WARD ZIMMERMAN
‘ "TeL: (919) 7166600
Fax: (919) 7166757
wammerman@nedo gov
October 19, 2009

The Honorable Donald W. Overby
Administrative Law Judge

6714 Mai)] Service Center
Raleigh, NC 27499-6714

Re:  Hugh and Denise Donaghye v. NCDENR, DCM (09 EHR 0368)

Dear Judge Overby:

At your request, Respondent North Caraling Department of Environment and Natural
Resources, Division of Coastal Management respectfully submits the atrached Proposed

Decision.  This Proposed Decision has also been electronically sent to the Office of

Administrative Hearings in Microsoft Word format. I am also serving this Proposed Decision on
Petitioner by copy of this letter. S

matter,
Sincerely,

Ward'Zimmernfan
Assistant Attomey General

cc: Hugh Donaghue, 13 West Third Street, Media, PA 19063_’-2820

Attachment (1)

Please contact me for any reason, and thank you for your continued attention to this -

FSeb 61 100
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STATE OF NORTH CAROLINA

DEPARTMENT OF JUSTICE
ROY COOPER P.O. Box 629 REPLY TG
ATTORNEY GENERAL RALEIGH, NC 27602 _ WARD ZIMMERMAN

TEL: {919) 716-6600
Fax:{919) 7166767
wzimmerman@ncdoj.gov

October 26, 2009

The Honorable Donald W. Overby
Administrative Law Judge

3

6714 Mail Service Center = =3

Raleigh, NC 27699-6714 : = f
ey

Re:  Hugh and Denise Donaghue v. NCDENR, DCM {09 EHR 0568) 2 .

Dear Judge Overby: S =
: (P

On October 2, 2009, you issued an Order requiring both parties in the abGve caplisned ™
matter to submit proposed decisions to you on or before October 19, 2009. On October 19,
2009, Respondent complied with this Order and submitted its proposed decision. However,
Petitioners submitted a proposed decision on October 23, 2009: four days after your ordered
submission date. Based upon Petitioners’ failure to comply with your Order, Respondent

respectfully requests that your Honor disregard Petitioners’ proposed decision in reaching your
decision in this matter.

Please contact me for any reason, and thank you for your continued attention.

Sincerely,

Al i

Ward Zimmerman
Assistant Attorney General

cC: Mr. Hugh Donaghue, Esq.
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DONAGHUE & LABRUM, LLP /

13 WEST THIRD STREET

MEDIA, PENNSYLVANIA 1B065.2820 jib D

HUGH A, DONAGHUE P PH; (810} 5650120
KATHRYN LABRUM Fx: (610Q) 585-3037

MICHAEL B, EGAN ffo@donaghualabrum.com
October 29, 2008

Via fax: 919-431-3100 and First Class Mail
Hon. Donald W. Overby

Office of Administrative Hearings

6714 Mail Service Center

Raleigh, NC 27699-6714

Re: Donaghue vs. N,C, Dept. of Environment and Natural Resources
County of Carteret
09 EHR 0568

Dear Judge Overby:

This letter will acknowledge receipt of a copy of a letter to Your Honor dated
October 26, 2009, from Mr. Zimmerman in connection with the above captioned matter.

While | do not want to burden the Count, | feel it is necessary for me to respond to the
letter.

It was the State of North Carclina that initially contacted my office with regard to
requesting an extension of time in which to submit Findings of Fact and Conclusions of
Law to the Court due to Mr. Zimmerman's busy work schedule. | readily agreed 1o the
request for an extension, realizing | was in the same predicament and would have
granted Mr. Zimmerman the extension as a matter of professional courtesy in any
event.

| apologize that, due to unforeseen developments in both my practice and as a
public official (I am the Register of Wilis of Delaware County), together with iliness of
two secretaries, | could not submit my brief until October 23", four days after it was due.
Pursuant to the Administrative Procedure Act, | would respectfuily request Your Honor's
indulgence in the grant of an enlargement of time.

Thank you for your courtesies.

Res_p, t
A
HUGH A. DONAGHUE
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FILED
OFFICE OF 298

ADMINISTRATIVE HEARINGS

Oct 28 F40PM 2009

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue
Petitioner
V8, ORDER

N. C. Department of Environment and
Natural Resources, Div of Coastal Management
Respondent

Having considered Respondent's request to disregard Petitioner's proposed decision, the
undersigned DENIES the request.

This the 28th day of October, 2009,

Donald W. Overby
Administrative Law Judge




A copy of the foregoing was mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Ward A. Zimmerman

Assistant Attorney General

NC Department of Justice

9001 Mail Service Center

Raleigh, NC 27699-9001
ATTORNEY FOR RESPONDENT

This the 28th day of October, 2009.

Vieke Boblloed

Office of @ninistrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

(919) 431 3000

Fax: (919)431-3100
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CHART 1: AREAS OF ENVIRONMENTAL CONCERN
UNDER THE COASTAL AREA
MANAGEMENT ACT

THE ESTUARINE and OCEAN SYSTEM CATAGORIES
(a) Coastal Wetlands *
(b) Estuarine Waters *
©°  Public Trust Aréas *
(d) Coastal Shoreline *
2. OCEAN HAZARD AREAS AECs
(a) Ocean Erodible Area *
(b) High Hazard Flood Area *
(c) Inlet Hazard Area *
(d)  Unvegetated Beach *
3. PUBLIC WATER SUPPLIES
(@) Small Surface Supply Watersheds
« Pond between Kill Devil Hills and Nags Head *
« Toomers Creek Watershed in Wilmington *
(b)  Public Water Supply Well Field
» Cape Hatteras Well Field *
4. NATURAL AND CULTURAL RESOURCE AREAS
(a)  Areas that Sustain Remnant Species
(b)  Complex Natural Areas
(c) Unique Geological Formations
 Jockey's Ridge *
(d)  Significant Archaelogical Resources
« Permuda Island *

(e)  Significant Historic Architectural Resources

* AECs that have been designated by the Coastal Resources Commission
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This map is for general information only. The map illustrates

average rales of shoreline change over approximately 50 years.

The information presented here is not predictive nor does it
reflect the short-term erosion that occurs during storms. This

map may not be suitable for property-specific determination of

erosion rate factors due to its small scale. For a site-specific
determination contact your CAMA Local Permit Officer or the
regional field office of the North Carolina Division of Coastal
Management.

Funding for this project was provided by:

National Oceanic and Atmospheric Administration, Federal
Emergency Management Agency, and North Carolina
Division of Emergency Management

1998 Long-term average annual shoreline change rate
developed by:
NC State University's Kenan Natural Hazards

Mapping Program and North Carolina Division of Coastal
Management

For more information contact:
NC Division of Coastal Management:
1638 Mail Service Center
Raleigh, NC 27699-1638
(919) 733 — 2293
Or visit:

www.nccoastalmanagement.net
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North Carolina Department of Environment and Natural Resources

Division of Coastal Management
Michael F. Easley, Governor James H. Gregson, Director William G. Ross Jr., Secretary

NOTICE OF VIOLATION
December 31, 2008

CERTIFIED MAIL 70042890000380419724
RETURN RECEIPT REQUESTED

Hugh Donahue
4 Pheasant Lane
Chadds Ford, PA 19317

RE:  NOTICE OF VIOLATION AND REQUEST TO CEASE UNAUTHORIZED DEVELOPMENT
CAMA VIOLATION #09-02 (‘/

Dear Mr. Donahue:

This letter confirms that on September 29, 2008, Jonathan Howell, Field Representative, was onsite at
your property located at 115 Bogue Court adjacent to the Atlantic Ocean located in or near the Town of
Emerald Isle, off Bogue Court, Carteret County, North Carolina. The purpose of the visit was to investigate
unauthorized development of a pier in the Ocean Hazard AEC within the Atlantic Ocean.

Information gathered by me for the Division of Coastal Management indicates that you have undertaken
major development in violation of the Coastal Area Management Act (CAMA). No person may undertake
Major Development in a designated Area of Environmental Concern (AEC) without first obtaining a permit
from the North Carolina Department of Environment and Natural Resources. This requirement is imposed
by North Carolina General Statute (N.C.G.S.) 113A-118.

I have information that indicates you have undertaken or are legally responsible for constructing a 62’ X 6
¥' pier on the aforementioned property. This activity took place in the Ocean Hazard AEC and Inlet Hazard
AEC that are contiguous with the Atlantic Ocean. Ocean Hazard and Inlet Hazard areas are designated as
Areas of Environmental Concern (AEC). No CAMA permit was issued to you for work in these areas. Based
on these findings, | am initiating an enforcement action by issuing this Notice of Violation tor violation of
the Coastal Area Management Act. '

| request that you immediately CEASE AND DESIST any further development and contact me about this
matter. A civil assessment of up to $10,000 plus investigative costs may be assessed against any violator.
Each day that the development described in this Notice is continued or repeated may constitute a separate
violation that is subject to an additional assessment of $10,000. An injunction or criminal penalty may also
be sought to enforce any violation in accordance with N.C.G.S. 113A-126.

400 Commerce Avenue, Morehead City,' North Carolina 28557
Phone: 252-808-2808 \ FAX; 252-247-3330 \ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer ~ 50% Recycled \ 10% Post Consumer Paper




Hugh Donahue

December 31, 2008

Page 2 of 2

It is the policy of the Coastal Resources Commission to assess a civit penalty plus investigative costs
against all violations. This is done to recoup some of the costs of investigating the violation and/or to
compensate the public for any damage to its natural resources. The amount assessed will depend upon
several factors, including the nature and area of the resources that were affected and the extent of the
damage to them.

Based upon the North Carolina Administrative Code, Title 15A, Subchapter 07H. State Guidelines for Areas
of Environmental Concern, the activity you have undertaken, constructing a pier in the Ocean Hazard and
Inlet Hazard AEC(s), is not consistent with Section 15A NCAC 07H .0306, which prohibits structures to be
located seaward of the oceaniront setback requirements unless they are consistent with 15A NCAC O07H
0309 . Therefore, | am requesting that the constructed pier be removed. Please refer to the enclosed
Restoration Agreement.

if you intend to cooperate with my request, please sign one of the atiached Restoration Agreements and
return it to me in the enclosed, self-addressed envelope within ten (10) days of receipt of this letter. Failure
to comply with this request or respond back to this office prior to the requested deadline with an acceptabie
schedule for compliance will be interpreted as a refusal to cooperate and will result in a Notice of

Continuing Violation, as well as a court injunction being sought ordering compliance.

The relevant statutes and regulations are available from this office, and | am willing to assist you in
complying with the requirements of these laws. A site inspection will be made in the near future to
determine whether this REQUEST TO CEASE AND DESIST has been complied with. | request that you
contact me immediately.

Thank you for your time and cooperation in resolving this important matter. If you have any questions about
this or related matters, please call me at (252) 808-2808. Upon completion of the restoration as requested
in the Restoration Plan Agreement to the satisfaction of the Division of Coastal Management, you will be
notified as to the amount of the civil assessment for undertaking development without first obtaining the
proper permit(s) and development that is inconsistent with Coastal Resources Commission rules.

Sincerely,

J fewwse

Jonathan Howell
Coastal Management Representative

Co: "WENURRNNNS. ssistant Director, DCM

Tere Barrett, District Manager, DCM
ompliance Coordinaior, DCM
Barry Guthrie, Field Representative, DCM

ENCLOSURE

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330\ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Aftirmative Action Employer — 50% Recycled \ 10% Post Consumar Paper
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“ Hugh Donahue
- December 31, 2008
Page 3 of 3 323

T RESTORATION PLAN

Bogue Inlet

Atlantic Ocean

62’ x 6 ¥4’ pier

Normal High

/ Water

Erosion

/ Escarpment
and 1* Line
of Stable

Vegetation

I, Hugh Donahue, agree to remove the pier constructed on my property.
| agree to complete this restoration to the satisfaction of the Division of Coastal Management (DCM) by

January 31, 2009, or provide an explanation for non-compliance and a reasonable request for time
extension. When corrective actions are complete, | will notify the DCM so the work ¢an be inspecied.

SIGNATURE:

DATE:

It is the policy of the Coasfal Resources Commission to assess a civil penally plus investigalive costs against all violations. The
amount assessed will depend upon several factors, including the nature and area of the resources that were affected and the
extent of the damage to them. If restoration is not undertaken or satisfactorily compleled, a substantially higher civil assessment
will be levied and an injunction sought lo require restoration. '

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330 \ Internet: www.nccoastalmanagement.net

An Equal Cpportunity \ Affirmative Action Employer - 50% Recycled \ 10% Post Consumer Paper



A\
NCDENR

North Carolina Department of Environment and Natural Resources

Division of Coastal Management
Beverly Eaves Purdue, Govermnor James H. Gregson, Director Dee Freeman, Secretary

NOTICE OF CONTINUING VIOLATION
March 2, 2009

CERTIFIED MAIL 7007 3020 0001 9679 6050
RETURN RECEIPT REQUESTED

Hugh Donahue
4 Pheasant Lane
Chadds Ford, PA 19317

RE:  NOTICE OF CONTINUING VIOLATION AND REQUEST TO CEASE UNAUTHORIZED
DEVELOPMENT - CAMA VIOLATION #09-02C

Dear Mr. Donaghue:

This letter is in reference to the Notice of Violation that was issued to you on December 31, 2008
by the North Carolina Division of Coastal Management for unauthorized development in violation of
the Coastal Area Management Act (CAMA). The violation occurred onsite your property located at
115 Bogue Court, in the community of Emerald Isle, Carteret County, North Carolina.

Information gathered by me for the Division of Coastal Management indicates that you have
undertaken major development in violation of the Coastal Area Management Act (CAMA). No
person may undertake Major Development in a designated Area of Environmental Concern (AEC)
without first obtaining a permit from the North Carolina Department of Environment and Natural
Resources. This requirement is imposed by North Carolina General Statute (herein abbreviated
NCGS)HSA-HB

| have information that indicates you have undertaken or are legally responsible for constructing a
62' X 6.5' pier on the aforementioned property. This activity took place in the Ocean Hazard AEC
and Inlet Hazard AEC that are contiguous with the Atlantic Ocean. Ocean Hazard and Inlet Hazard
areas are designated as Areas of Environmental Concern (AEC). No CAMA permit was issued to
you for work in these areas. Based on these findings, | am initiating an enforcement action by
issuing this Notice of Violation for violation of the Coastal Area Management Act.

| request that you immediately CEASE AND DESIST any further unauthorized activities within
designated Areas of Environmental Concern. A civil assessment of up to $10,000 may be
assessed against any violator. Each day that the development described in this notice is continued
or repeated may constitute a separate violation that is subject to an additional assessment of up to
$10,000. An injunction or criminal penalty may also be sought to enforce any violation (N.C.G.S.
113A- 126)

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330 \ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper




Mr. Hugh Donaghue
March 2, 2009
Page 2 of 3

It is the policy of the Coastal Resources Commission to levy a civil assessment not to exceed
$10,000 plus investigative costs against all violations. This is done to recoup some of the costs of
investigating viclations and/or to compensate the public for any damage to its natural resources.
Whether a higher amount will be assessed depends on several factors, including the nature and
area of the resources that were affected and the extent of the damage to them.

Please be advised that as of this date, site inspections indicate corrective actions have not been
taken to complete the restoration requested in the December 31, 2008 Notice of Violation. Based
upon the following, | conclude this matter to be a continuing violation of the Coastal Area
Management Act.

In accordance with the N.C. Administrative Code, Subchapter 7J.0409(g)(4)(F)(il), you may be
subject to an additional daily penalty starting from the date specified in the Notice of Violation and
continue untit the Division's order is satisfied; or you enter into good faith negotiations with the
Division; or you contest the Division's order in a judicial proceeding by raising a justiciable issue of
taw or fact. A court order may also be sought for an injunction to require restoration as described

above.

Please call me at (252) 808-2808 should you decide to enter into good faith negotiations in
resolving this matter. | am available to meet with you onsite to discuss the réquested restoration
measures. Upon completion of the restoration order, you will be notified as to the amount of a civil
assessment for the activity described herein.

Sincerely,

7w

Jonathan Howell
Coastal Management Representative

Cc: PN s istant Diractor, DCM

Tere Barrett, District Manager, DCM

sRmpiamniman Compliance Coordinator, DCM
Barry Guthrie, Field Representative, DCM

ENCLOSURE

400 Commerce Avenue, Morehead City, North Carolina 28557
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Mr. Hugh Denaghue :
March 2, 2009 326
Page 3 of 3

RESTORATION PLAN
For
Mr. Hugh Donaghue Property
CASE NUMBER: 09-02C
Property located at 115 Bogue Court, Emerald Isle, Carteret County

Bogue Inlet /Atlantic Ocean Not to Scale

Remove 62’ x 6.5’ unauthorized pier

Normal High Water

I, Hugh Donaghue, agree to remove the unauthorized pier constructed on my property.

| agree to complete this restoration to the satisfaction of the Division of Coastal Management
(DCM) by March 23, 2009, or provide an explanation for non-compliance and a reasonable request
for time extension. When correclive actions are complete, | will notify the DCM so the work can be
inspected. ,

SIGNATURE:

DATE:

itis the policy of the Coastaf Resources Commission to levy a civil assessment against ail violations of this type
depending upon the damage to the resources. If restoration is not undertakan or satisfactorily completed, a
substantially higher civil assessment will be levied and an injunction sought fo require restoration.

400 Commerce Avenue, Morehead City, North Carolina 28557
Phone: 252-808-2808 \ FAX: 252-247-3330 \ internet: www.nccoastalmanagement.net
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LAW OFFICES

DoONAGHUE & LABRUM, LLP

13 WEST THIRD STREET
MEDIA, PENNSYLVANIA 19063-2820

HUGH A. DONAGHUE PH: (610) 565-9120
FX: (610) 565-3037

KATHRYN LABRUM
info@donaghuelabrurm.com

MICHAEL B. EGAN
January 14, 2009 E@EHWE

SENT CERTIFIED MAIL #70081140000439809774

RETURN RECEIPT REQUESTED JAN 2 0 2008
Mr. Jonathan Howell ;
Coastal Management Representative

S g ep Morehead City DCM
400 Commerce Avenue
Morehead City, NC 28557

Re:  Notice of Violation and Request to Cease Unauthorized Development
CAMA Violation #09-02

Dear Mr. Howell:

Thank you for your letter dated December 31, 2008, which I received on January 10, 2009,
and have just finished reviewing. I believe that you have not been provided with certain facts
essential to your conclusion that I undertook “unauthorized development of a pier” ...
by “constructing a 62' x 6 }4' pier on the aforementioned property.”

As state and federal records, including aerial photographs, will demonstrate, the dock on my
property was constructed years ago by a prior owner. When I purchased the property, the dock was a
walkway, over sand and almost level with the sand for its entire length (see pre-Wilma Google
photographs attached hereto). Hurricane Wilma opened a channel behind my house near the end of
the old pier, and then the Army Corp of Engineers damaged the decking as well as destroyed or
damaged the farthest three pilings, while dredging the new channel.

I repaired ONLY the decking on the dock, and, in fact, placed decking only as far as the
undamaged pilings (i.e., four former pilings were not covered with decking).

15A NCAC 07]J. 0210 provides that:

“Repair of structures damaged by natural element ... or
normal deterioration is not considered development and shall
not require CAMA permits.”

As you aware, Subsection 2, which controls the determination for water dependent structures
such as a dock provides:




Mr. Jonathan Howell . Page 2
January 14, 2009

“WATER DEPENDENT STRUCTURES. The proposed work is

considered replacement if it enlarges the existing structure. The proposed
work is also considered replacement if:

(a) in the case of fixed docks, piers, platforms,
boathouses, boatlifts, and free standing moorings, more than
50 percent of the framing and structural components (beams,
girders, joists, stringers, or pilings) must be rebuilt in order
to restore the structure to its pre-damage condition. Water
dependent structures that are structurally independent from
the principal pier or dock, such as boatlifts or boathouses, are
considered as scparate structures for the purpose of this Rute;

(b) in the case of boat ramps and floating structures
such as docks, piers, platforms, and modular floating systems,
more than 50 percent of the square feet area of the structure
must be rebuilt in order to restore the structure to its pre-damage
condition;

(©) in the case of bulkheads, seawalls, groins,
breakwaters, and revetments, more than 50 percent of the
linear footage of the structure must be rebuilt in order to
restore the structure to its pre-damage condition.”

My repairs cannot be considered “replacement” as no pilings were replaced and the deck was
shortened. Nor do my repairs fall under Subsection (a) since I replaced NONE of the framing or
structural components,

Similarly, my repairs do not fall under Subsection (b) since the dock was not a boat ramp or
floating structure.

Subsection (c) is also inapplicable since my dock was nor a bulkhead, seawsll, groin.or
similar structure.

Moreover, pursuant to your enabling statute, a permit is required for “development”,
whether minor or major, under the Act, §113-A-118(2). “Development”, however, is defined by
§113a-103(5) as:

“any activity in a duly designated area of environmental concemn
(except as provided in paragraph b of this subdivision) involving,
requiring, or consisting of the construction or enlargement of a structure;
excavation; dredging; filling; dumping; removal of clay, silt, sand, gravel
or minerals; bulkheading, driving of pilings; clearing or alteration of
land as an adjunct of construction; alteration or removal of sand dunes;
alteration of the shore, bank, or bottom of the Atlantic Ocean or any

328
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Mr. Jonathan Howell Page 3
January 14, 2009

sound, bay, river, creek, stream, lake, or canal; or placement of a floating
structure in an area of environmental concern identified in G.S. 113A-113(b)(2)

or (b)(5).”

See also: §113A-128.

Hopetully, the enclosed pictures (I apologize for the poor quality, but it is the best [ could
print) and above references are sufficient to establish that I simply undertook minor repairs (decking)
to a pre-existing dock and thus did not require a permit and did not violate NCGS 113A-118.

I would be pleased to discuss this with you at your convenience, but would respectfully
request that you withdraw CAMA Vioiation #09-02 immediately. In the alternative, if the violation

HAD/mc
Enclosures




Google Maps ‘ Page 1 of 1
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FILED

OFFICE OF
ADMINISTRATIVE HEARINGS 339
STATE OF NORTH CARQLINA Feb 04 144 PM 2000 iIN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue )
Petitioner, )
) ORDER FOR MEDIATED
V. ) SETTLEMENT CONFERENCE
) G.S. 150B-23.1
N. C. Department of Environment and ) 26 NCAC 03.0200
Natural Resources, Div of Coastal Management )
Respondent. )

IT IS ORDERED that this contested case be referred to a mediated settlement conference,
which shall be completed on or before May 4, 2009,

Within 21 days after the date of this Order, the parties may, by agreement, select a certified
mediator or nominate a non-certified mediator to conduct their mediated settlement conference.
Within 21 days after the date of this Order, the Petitioner or Petitioner's attorney shall notify the
presiding Administrative Law Judge of the selection of a certified mediator or the nomination of a
non-certified mediator, or the failure of the parties to agree on a mediator as set out in 26 NCAC 03
0202 (a) and (b). Notice shall be given on OAH form DESIGNATION OF MEDIATOR, H-08 (copy
enclosed).

A Mediator selected by agreement of the parties shall be compensated at a rate agreed upon
between the mediator and the parties. A mediator selected by the presiding Administrative Law
Judge shall be compensated at the rate of $125 per hour for time spent in the mediated settlement
conference, to be billed in quarter hour segments. In addition, a $125 preparation fee shall be paid
unless a settlement agreement has been finalized and the conference is canceled by the parties, and
the mediator is notified thereof, more than seven (7) calendar days before the conference date.

Unless otherwise agreed to by the parties or ordered by the presiding Administrative Law
Judge, all mediator fees shall be paid directly to the mediator at the conclusion of the settlement
conference. The fee shall be paid as follows: one equal share by the Petitioner, one equal share by the
Respondent, and one equal share by any Intervenor. Parties obligated to pay a share of the costs shall
pay them equally.

The following persons shall physically attend the mediated settlement conference: (1) All
individual parties; (2) For a corporate party, an officer, director or employee having authority to settle
the contested case claim; (3) For a governmental party or agency, a representative of that
governmental party or agency with full authority to negotiate on behalf of the party agency and to
recommend settlement to the appropriate decision making body of the agency; and (4) The parties’
counsel of record, if any.

This the 4th day of February, 2009,

Jyligrf Mann, 111
nief Administrative Law Judge




On this date mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Amanda Foster
Department of Justice
Attorney General's Office
Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001
RESPONDENT

This the 4th day of February, 2009.

Kim Hausen
Chief Hearings Clerk

Ko Mossson

Office of Administrative Hearings
6714 Mail Service Center

Raleigh NC 27699-6714
919/431-3000
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FILED
OFFICE OF 34 1
ADMINISTRATIVE HEARINGS

Sep E7 1027 AM 2009

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue
Petitioner
VS.

ORDER

N. C. Department of Environment and
Natural Resources, Div of Coastal Management
Respondent

N S s N Mt N’ N N

The parties in the above captioned case are ordered to submit proposed decisions to the
undersigned on or before October 2, 2009,

This the 17th day of September, 2009,
N2l (o), Qe

Donald W. Overby d/
Administrative Law Judge




A copy of the foregoing was mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Ward A. Zimmerman

Assistant Attorney General

NC Department of Justice

9001 Mail Service Center

Raleigh, NC 27699-9001
ATTORNEY FOR RESPONDENT

This the 17th day of September, 2009.

Vitke o lloct

Office of @ninistrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

(919) 431 3000

Fax: (919) 431-3100
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FILED

OFFICE OF 343

ADMANISTRATIVE HEARINGS

Oct 02 433 AM 2009

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF CARTERET 09 EHR 0568
Hugh and Denise Donaghue
Petitioner
Vvs.

ORDER

N. C. Department of Environment and
Natural Resources, Div of Coastal Management
Respondent

e N N

At the parties' request, with good cause shown, the deadline to file proposed decisions
in this matter is extended to and including October 19,2009,

This the 2nd day of October, 2009.
N2 (), Qe

Donald W. Overby J
Administrative Law Judge




A copy of the foregoing was mailed to:

Hugh and Denise Donaghue
4 Pheasant Lane

Chadds Ford, PA 19317
PETITIONER

Ward A. Zimmerman

Assistant Attorney General

NC Department of Justice

9001 Mail Service Center

Raleigh, NC 27699-9001
ATTORNEY FOR RESPONDENT

This the 2nd day of October, 2009,

Vicke [ lloet

Office of A@ninistrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

(919) 431 3000

Fax: (919)431-3100

344



r RECEIVED
 FEB 162010

Morehead City DCM
STATE OF NORTH CAROLINA
DEPARTMENT OF JUSTICE
RoY COOPER. P.O. Box 629 REPLY TO:
ATTORNEY GENERAL RALEIGH, NC 27602 WARD ZIMMERMAN

TEL: (919) 716-6600
Fax: (919) 716-6767
wzimmerman@ncdoj.gov

February 12, 2010

Mr. James H. Gregson
Executive Secretary to the CRC
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Re:  Hugh and Denise Donaghue v. NCDENR, DCM (09 EHR 0568)

Dear Mr. Gregson:

Please find enclosed Respondent’s Objections and Exceptions to the ALJ Decision,
which is respectfully submitted in accordance with the letter of CRC Counsel Jennie Wilhelm
Hauser dated January 20, 2010, asking that parties file any exceptions to the ALJ’s Decision by
February 12, 2010. In addition, Respondent requests oral argument.

If you have any questions, or need anything further, please do not hesitate to contact me.
Thank you for your attention to this matter.

Sincerely,

L

Ward Zimmerman
Assistant Attorney General

cc: Hugh and Denise Donaghue, Petitioners
Jennie Hauser, Special Deputy Attorney General & CRC Counsel
DCM Staff

Attachment (1)
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STATE OF NORTH CAROLINA BEFORE THE COASTAIMorg,
RESOURCES COMMISSION °°d%
COUNTY OF CARTERET 09 EHR 0568 o
HUGH AND DENISE DONAGHUE,
Petitioners,
v. RESPONDENT’S OBJECTIONS
AND EXCEPTIONS TO
NORTH CAROLINA DEPARTMENT OF THE ALJ DECISION

ENVIRONMENT AND NATURAL
RESOURCES, DIVISION OF COASTAL
MANAGEMENT,

Respondent.

NOW COMES the Respondent, the North Carolina Department of Environment and
Natural Resources (DENR), Division of Coastal Management (DCM), by and through the
undersigned, pursuant to N.C. Gen. Stat. § 150B-36, and files these objections and exceptions to
the Decision by the Administrative Law Judge (ALJ) in the above-captioned matter.

SUMMARY OF ISSUES BEFORE THE CRC

This is a contested case about the unpermitted development of a pier on a residential
property adjacent to Bogue Inlet. This property is classified as an Ocean Hazard AEC and is,
thus, regulated by CAMA. Any development in this AEC requires a CAMA permit. Petitioners
neither sought, nor were issued or denied, a CAMA permit. Upon becoming aware of this
unpermitted development, DCM issued Petitioners a Notice of Violation (NOV) and a
subsequent Continuing Notice of Violation (CNOV) for violating CAMA.

Petitioners made the claim that the reconstructed 62-foot long pier was merely “repair” of

the previously-existing 100-foot long pier, rather than “replacement” as defined under 15A



NCAC 7J.0210. This is an important distinction. For “replacement” requires a CAMA permit;
“repair” does not. 15A NCAC 7J.0210(2)(a) sets forth a method for detefmining classification:

[Construction of water dependent structures is considered replacement] if in the

case of fixed docks, piers, platforms, boathouses, boatlifts, and free standing

moorings, more than 50 percent of the framing and structural components (beams,

girders, joists, stringers, or pilings) must be rebuilt in order to restore the structure

to its pre-damage condition.

In the present case it is clear that more than 50 percent of the framing and structural
components of a previously-existing pier were replaced. First, there is undisputed evidence that
the original pier was 100 feet in length. (T pp. 68-69) Second, there is undisputed evidence that
nearly all of the horizontal framing and structural components of the original pier were removed
by Petitioner. (T pp. 102-103; Exhibits 1 —4) Third, there is undisputed evidence that the current
rebuilt pier is 62 feet in length. (T pp. 62, 92)

Moreover, the length of the original structure is the gauge upon which to measure the “50
percent” rule set forth in 15A NCAC 7J.0210(2)(a). This rule is explicit in that the structure be
“rebuilt in order to restore the structure to its pre-damaged condition.” As DCM’s Assistant
Major Permits Coordinator Jonathan Howell explained at the hearing: in the instance of an
original 100 foot-long pier, “he couldn’t replace up to forty-nine [feet] because you have to
replace the structure in its entirety, and then base your fifty percent determination off of that
structure.” (T pp. 97-98) The policy behind such a rule is to ensure against the hypothetical
situation of someone wanting a new dock, but not wanting to seek a CAMA permit; tearing
down an old dock that, for example, measured 100 feet in length; and building a new dock on the
footprint of the old dock that measures 49 feet in length, claiming protection under the “30

percent” rule. Such an example is a clear subversion of the intent of 15A NCAC 7J.0210. Here,

Petitioners replaced 62 feet of an original 100 foot-long pier, without seeking a CAMA permit,



and are thus in violation of CAMA for conducting unpermitted development.

Another underlying issue concerns the claim that the examples of possible “framing and
structural components” set forth in 15A NCAC 7J.0210(2)(a)—"“beams, girders, joists, stringers,
or pilings”—are an exhaustive list. Petitioners and the ALJ argue that all other framing and
structural components not on this list, such as decking, should be excluded in making the “50
percent” determination. Respondent argues that such a reading is illogical. For 15A NCAC
7J.0210(2)(a) deals with “fixed docks, piers, platforms, boathouses, boatlifts, and free standing
moorings.” Among this list of potential water dependant structures, there is great variance as to
what is physically needed to build these structures. The “framing and structural components”
for, say, a simple platform are very different from those needed to construct a boathouse or
boatlift. In regard to these latter two water dependant structures, “framing and structural
components” such as walls, bracing (including decking), roofs, and the machinery of a boatlift
are necessary, yet not included in the enumerated list. To limit the building components to those
specifically listed in the rule, would make the rule unworkable. Therefore, this list of five
potential framing and structural components must be taken as a list of potential examples, and
nothing more.

Therefore, based upon the fact that a CAMA permit has been neither sought by, nor
issued or denied to Petitioners for the development of the pier at issue in this matter, the NOV
and CNOV were properly issued by Respondent. More than 50 percent of the original structure
was replaced.

THE FOLLOWING IS POINT BY POINT ANALYSIS OF THE ALJ DECISION. Those
paragraphs accepted are indicated by “No objection.” Those paragraphs to which an

objection and exception is entered are indicated with an explanation for the objection in
boldface type.



ISSUE

Did Respondent exceed its authority or jurisdiction, act erroneously, fail to use proper

procedure, act arbitrarily or capriciously, or fail to act as required by law or rule in applying N.C.
Gen. Stat. § 113A-118 and Coastal Resources Commission Rule 15A NCAC 07J .0201 by

issuing a Notice of Violation and a Continuing Notice of Violation to Petitioners as a result of
work by Petitioners to an existing pier/dock/walkway without a permit from the Department of

Environment and Natural Resources?

No objection.

FINDINGS OF FACT

Applicable Statutes and Regulations

1.

Respondent is the North Carolina Department of Environment and Natural Resources,
Division of Coastal Management (DCM). DCM regulates the coastal areas of the State
pursuant to authority conferred upon it by the Coastal Area Management Act of 1974
(CAMA), which is found in Chapter 113A, Article 7 of the North Carolina General
Statutes and various regulations promulgated pursuant to the Act by the Coastal
Resources Commission (CRC) which are codified at Title 15A, Chapter 7 of the North
Carolina Administrative Code.

No objection.

The CRC may “designate geographic areas of the coastal area as areas of environmental
concern and specify the boundaries thereof.” N.C. Gen. Stat. § 113A-113 Pursuant to
N.C. Gen. Stat. § 113A-113(a) and (b)(6), the CRC has designated the Ocean Hazard area
as an Area of Environmental Concern (AEC) and has adopted use standards or state
guidelines for development within them, located at 15A NCAC 07H.0300 et seq.

No objection.

15A NCAC 07H.0304 provides that the ocean hazard system of AECs contains ocean
erodible areas, high hazard flood areas, inlet hazard areas and unvegetated beach areas,
and defines such area.

No objection.
Under CAMA, “development” in any AEC requires a permit. N.C. Gen. Stat. § 113A-
118 N.C. Gen. Stat. § 113A-103(5) defines “development” as “any activity in a duly

designated area of environmental concern . . . involving, requiring, or consisting of the
construction or enlargement of a structure. . . .”

No objection.



N.C. Gen. Stat. § 113A-103(5)(b)(5) further provides that activities in an AEC, including
the subcategory of the Inlet Hazard Area at issue, that are merely “maintenance or
repairs” rather than “replaces” an existing structure, then the work is not considered
“development” and, thus, does not require a CAMA permit. 15A NCAC 7J.0210 is
consistent with the language with the statute.

No objection.

Conversely, 15A NCAC 7J.0210(2) provides “[r]eplacement of structures damaged or
destroyed by natural elements, fire or normal deterioration is considered development and
requires CAMA permits.” The method set forth in the administrative rules for
determining whether repair of a water dependent structure constitutes replacement is:

In the case of fixed docks, piers, platforms, boathouses, boatlifts, and free
standing moorings, more than 50 percent of the framing and structural
components (beams, girders, joists, stringers, or pilings) must be rebuilt in
order to restore the structure to its pre-damage condition. 15A NCAC
7J.0210(2)(a) [emphasis added].

No objection.

The Property

7.

9a.

10.

Petitioners own waterfront property at 115 Bogue Court, Emerald Isle, Carteret County,
North Carolina, on the southwestern tip of the island facing Bogue Sound, an area
commonly referred to as “the point.”

No objection.

Petitioners’ property is subject to the CAMA, N.C. Gen. Stat. § 113A-100 et seq., and is
within the Ocean Hazard AEC, as set forth in 15A NCAC 07H.0300 ef seq.

No objection.

The pier/dock/walkway which is the subject of the notices of violation sent to Petitioners
was originally erected on Petitioners’ property prior to 1975 and the enactment of
CAMA.

No objection.

Respondent respectfully requests the insertion of the following Finding of Fact as
follows: On or around August 2008, Petitioners completed work on a 62-foot by 6 2-
foot pier that extends perpendicular from the shoreline towards Bogue Sound. (T
pp- 24, 69, 105)

Petitioners’ pier/dock/walkway is a water dependent structure under the authority of 15A
5



11.

12.

13.

14.

C@,‘,
Fg@ %
w, 16
NCAC 73.0210(2). oy, 02
0,
Q.
No objection. (T p. 31) Yo,

Respondent’s uncontroverted evidence is that the pier/dock/walkway was originally 100
feet in length.

No objection.

The “point” area is a dynamic area. There have been times when there has been an
extraordinary amount of sand build up. The entire channel has been closed off at times.
The violent storms and hurricanes that buffet the North Carolina coast have a tremendous
impact on the area. Hurricane Katrina reopened the channel and removed a tremendous
amount of sand on and around Petitioners’ property.

Respondent agrees with the characterization of the property as dynamic in nature.
However, Respondent objects and takes exception to any suggestion that past
fluctuations in “sand build up” have been “extraordinary.” Natural events such as
“violent storms and hurricanes” are regular occurrences on the North Carolina
coast. Such natural events are inherent conditions within Ocean Hazard AECs that
possess “special vulnerability to erosion or other adverse effects of sand, wind, and
water.” 15A N.C. Admin. Code 07H.0301. Ocean hazard areas include beaches,
frontal dunes, inlet lands, and other areas in which geologic, vegetative and soil
conditions indicate a substantial possibility of excessive erosion or flood damage. Id.
Inlet hazard areas are natural hazard areas that are especially vulnerable to
erosion, flooding, and other adverse effects of sand, wind, and water because of their
proximity to dynamic ocean inlets. The “point” fits this categorization and is
classified as such.

Respondent also respectfully requests deletion of the final sentence regarding
Hurricane Katrina due to relevancy.

Sometime after 1984, the Coast Guard Channel adjacent to Petitioners’ property began to
fill with sand, which eventually covered the entire walkway/dock, leaving only a foot or
two of the pilings showing above the sand.

No objection.

The North Carolina Department of Environment and Natural Resources, Division of
Coastal Management, issued a permit in 2006-2007, to the owner of 119 Bogue Court to
erect a bulkhead, the construction of which involved the placing of fill 35 feet out into the
Coast Guard Channel in an area where the water was more than 20 feet deep, and the
installation of sheet piling going into the ground in excess of 30 feet down.

Respondent objects and excepts to this Finding of Fact and respectfully requests
deletion of this Finding of Fact because of the following: DCM issued CAMA

6



15.

16.

17.

18.

Morep,

General Permit #47366 C for 260 feet of bulkhead at 119 Bogue Court, in Emerald %Cié,

Isle, North Carolina; the bulkhead was permitted at the normal high water line and
was constructed along this alignment; and any subsequent erosion at the end along
the wingwalls since construction was completed has not been measured.

Representatives of the Division of Coastal Management met with Mr. Robert Townsend,
the owner of 117 Bogue Court, on his property prior to the issuance of the permit for the
bulkhead due to their concern about the erosive effect the construction of the bulkhead at
119 Bogue Court would have on Mr. Townsend’s adjacent property.

Respondent respectfully contends that this conclusion read:

Representatives of the Division of Coastal Management met with Mr.
Robert Townsend, the owner of 117 Bogue Court, on his property
prior to the issuance of the permit for the bulkhead due to Mr.
Townsend’s concern about the erosive effect the construction of the
bulkhead at 119 Bogue Court would have on Mr. Townsend’s

property.

As anticipated, the effect of the bulkhead approved and permitted by the Division of
Coastal Management was to erode the rear of Mr. Townsend’s property at 117 Bogue
Court, creating a need for sandbags on those two properties.

Respondent objects and excepts to this Finding of Fact and respectfully requests
deletion of this Finding of Fact because of the following: there was no reliable
evidence at the hearing or in the record to support such conjecture as any
“anticipated” occurrence. Moreover, any causal relationship between a bulkhead
and sandbags is mere speculation upon which no coastal expert testified.

The pier/dock/walkway at issue remained structurally intact while covered with sand. As
the sand which had been covering the decking slowly eroded away, exposing the decking,
Petitioner began to remove pieces of the decking from the pier.

Respondent objects to this Finding of Fact and respectfully submits the following
exception in that there is no evidence in the record to support the notion that “[t]he
pier/dock/walkway at issue remained structurally intact while covered with sand.”
While buried in the sand, there was no way to make this determination, short of
excavation. There is no evidence in the record to suggest that such an excavation
ever occurred.

Respondent does not object to the second sentence of this Finding of Fact.
As the boards slowly became uncovered by the erosion occasioned by the adjacent

bulkhead, Petitioner continued to remove the deck boards, joists and stringers on the
walkway as a safety measure.
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Respondent objects to this Finding of Fact and respectfully submits the following
exception in that there is no evidence in the record to support this claim. The
exception made above in Finding of Fact 17, as to the method in which the
structural components were removed, is again renewed in this exception. Moreover,
there is no evidence in the record to lead one to a conclusion as to the motivation for
removing the structural components of the pier/dock/walkway. Making the claim
that such removal was made as a “safety measure” is unfounded. Petitioners never
testified or offered such evidence through a witness. Additionally, as stated above in
Finding of Fact 16, any causal relationship between a bulkhead and sandbags is
mere speculation upon which no expert testified and, thus, should be stricken.

Although it took approximately one year, from August 2007 until August 2008 for
Petitioner to finish removing the decking of the pier/dock/walkway, the length of time
was solely the result of the rate at which the sand covering the walkway was being
removed by erosion caused, at least in substantial part, by the installation of the adjacent
bulkhead.

Respondent objects to this Finding of Fact and respectfully submits the following
exception in that such a statement is merely conjecture. The duration of time in
which it took Petitioners to remove the decking was not causally dependant on the
duration in time that the sand eroded from the previously-existing
pier/dock/walkway. Such a statement is merely unproved speculation. Such a
causal effect is, at best, opinion and should not be asserted as a Fact. For the
additional reasons stated above in Findings of Fact 16 and 18, this Finding of Fact
should be deleted.

Petitioner undertook to remove the exposed stringers, joists and decking. As the sand
eroded from the structure, it did not simply expose the pilings. Respondent’s contention
that only the pilings from the former structure existed prior to the Petitioner’s work is not
supported by the evidence.

Respondent does not object to the statements that “Petitioner undertook to remove
the exposed stringers, joists and decking” or that “[a]s the sand eroded from the
structure, it did not simply expose the pilings.”

Respondent does object to the last sentence in this Finding of Fact and respectfully
submits the following exception in that, contrary to this claim, the evidence before
the Court showed that, with the exception of the decking atop the pilings that go
under the sand to the erosion fence (as depicted in Respondent’s Exhibit 4), all of
the horizontal framing and structural components of the previously-existing
pier/dock/walkway had been removed and that the remaining pilings stood barren
prior to Petitioner’s replacement of the pier/dock/walkway. With the minimal
exception noted above, Respondent’s Exhibits 1 through 4 clearly show the
pier/dock/walkway with nothing but the pilings remaining. In addition, the judge
agreed to this fact during the hearing. In response to Respondent’s request for
Judicial Notice that:
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based upon looking at new wood, old wood...[and]...based upon the
photographs that were previously entered into evidence, that there
was essentially all horizontal wood newly put in on top of pilings that
did not have that...

the Court responded:

I think basically we can agree from a site inspection this morning —
and correct me if I’m wrong, Mr. Donaghue — but that all of the
structural support and the cross members, or whatever proper name
they might be called, along with the decking was replaced. The only
thing that was not replaced would have been the pilings...

to which Petitioner responded: “Correct.” (T pp. 102-103) Therefore, this Finding
of Fact runs directly counter to the evidence presented at the hearing and the
Judicial Notice taken by the Court.

There were as many as thirteen pilings exposed, and possibly more. Respondent’s
Exhibit 4 shows some decking and pilings that go under the sand to the erosion fence, but
it cannot be determined how much decking there is nor whether that decking was
replaced.

Respondent does not object to this Finding of Fact in as much as it relates only to
the decking atop the “pilings that go[es] under the sand to the erosion fence” as
depicted in Respondent’s Exhibit 4.

The work to attach the new stringers, joists and decking to the pier/dock/walkway at issue
took only two days. Some of the original decking, stringers and joists still remained on
the pilings at the beginning of the work.

Respondent does not object to the statement regarding the duration of time that it
took Petitioners to complete construction of the pier/dock/walkway.

Respondent does not object to the second sentence in this Finding of Fact in as much
as it relates only to the decking atop the “pilings that go[es] under the sand to the
erosion fence” as depicted in Respondent’s Exhibit 4. Other than this minimal
exception, the evidence is clear that all of the horizontal framing and structural
components of the previously-existing pier/dock/walkway had been removed and
that the remaining pilings stood barren prior to Petitioner’s replacement of the
pier/dock/walkway. With the minimal exception noted above, Respondent’s
Exhibits 1 through 4 clearly show the pier/dock/walkway with nothing but the
pilings remaining.

The Respondent and Petitioner agreed that the Petitioner replaced approximately 60 feet
of the deck boards, stringers and joists and none of the pilings.
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Respondent does not object to the portion of this Finding of Fact in as much as it "%@ci
relates to deck boards, stringers and joists. g Ocy,

Respondent does object to this Finding of Fact and respectfully submits the
following exception as to replacement of pilings. While Petitioners’ witness Rick
Goodnight testified that all of the pilings were original pilings (T p. 106), there is
contradictory evidence that at least one of the pilings in the completed structure was
replaced. Respondent’s witness, DCM’s Assistant Major Permits Coordinator
Jonathan Howell, did not agree with this conclusion. (T p. 95) In fact, evidence that
at least one new piling was inserted can clearly be seen in Respondent’s Exhibits 1
and 20, that by simply counting the shadows of the barren pilings, it becomes clear
that the second row from the left (in Exhibit 1) and the third row from the left (in
Exhibit 20) of the respective photographs have only one remaining piling. When
confronted with this fact at the hearing, Mr. Goodnight responded to the statement
“It looks like there is only one piling there” with the answer: “Yeah, it sure does.”
(T p. 109). When followed up with the question “Is that how it is presently?,” Mr.
Goodnight answered “No.” Id. Respondent’s Exhibit 18 shows the addition of a
piling in the place where there was previously none. As asked to Mr. Goodnight at
the hearing, “It looks like there is kind of a white — kind of a shinier piling in there.
How did that one get there?,” to which Mr. Goodnight eventually answered, “Well,
now that, I do not know.”

Therefore, it is not certain that “none of the pilings” were replaced, as is claimed by
this Finding of Fact. Rather, the photographic evidence and witness testimony lead
one to find the contrary: that Petitioner replaced deck boards, stringers, joists, and
pilings. At the completion of Petitioners’ construction, the only remaining wood
from the original pier was that of the majority of the original support pilings and
the minimal decking atop the landward pilings depicted in Respondent’s Exhibit 4.
All other components to the resulting pier, including beams, girders, joists, and
stringers, consisted of replacement material installed by Petitioners during the
period of construction. (T pp. 58-9, 105-7)

A more accurate Finding of Fact would read: “Petitioner reconstructed
approximately 62 feet of the previously-existing pier/dock/walkway by replacing
deck boards, stringers, joists, and one or more of the pilings.”

The exposed pilings were never removed or replaced by Petitioner.

Respondent objects to this Finding of Fact and respectfully submits the following
exception in that the evidence in the record does not support this claim. The
exception made above in Finding of Fact 23 is again renewed in this exception.

Pursuant to 15A NCAC 07J.0210, costs to repair water dependent structures are not
considered as with the non-water dependent structures; however, it is clear that the
amount of money spent by Petitioner on the pier/dock/walkway was significantly less
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than 50 percent of the cost to replace the entire structure, primarily because he did no? I 6 20/9

replace the pilings. °'e/;eaey
Cin,
Oc,
Respondent objects to this Finding of Fact and respectfully submits the following M
exception in that the matter of cost of construction is irrelevant, and not to be

considered, in regard to water dependent structures under 15SA NCAC 7J.0210(2).

26.  Respondent served Petitioners with a Notice of Violation (NOV) dated December 31,
2008, and subsequently served Petitioners with a Notice of Continuing Violation dated
March 2, 2009. Both of the Notices provide that Petitioners had constructed an entire
pier:

Information gathered by me for the Division of Coastal Management
indicates that you have undertaken major development in violation of the
Coastal Area Management Act (CAMA).

I have information that indicates you have undertaken or are legally
responsible for constructing a 62’ X 6.5’ pier on the aforementioned
property. This activity took place in the Ocean Hazard AEC and Inlet
Hazard AEC that are contiguous with the Atlantic Ocean. Ocean Hazard
and Inlet Hazard areas are designated as Areas of Environmental Concern
(AEC). No CAMA permit was issued to you for work in these areas.
Based on these findings, 1 am initiating an enforcement action by issuing
this Notice of Violation for violation of the Coastal Area Management
Act.

No objection.
27. Additionally, the March 2, 2009, Notice of Continuing Violation, provided, inter alia:

Please be advised that as of this date, site inspections indicate corrective
actions have not been taken to complete the restoration requested in the
December 31, 2008 Notice of Violation.

No objection.

28.  The “restoration” requested in the December 31, 2008 Notice of Violation was to remove
the pier.

No objection.

28a. Respondent respectfully requests the insertion of the following Finding of Fact as
follows: Respondent filed a Motion to Dismiss filed on July 22, 2009, in which
Respondent argued that the OAH does not, in fact, have subject matter jurisdiction
over the present case. According to N.C. Gen. Stat. § 150B-23(a), OAH only has
jurisdiction over instances where an agency action “has deprived the petitioner of
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30.

31.

32.

33.

property, has ordered the petitioner to pay a fine or civil penalty, or has otherwise
substantially prejudiced the petitioner’s rights. . . .” Here, there has been no such
agency action, merely the issuance of notices of violation.

Petitioner has consistently contended from the outset that his work was “repair” and not
“replacement” and communicated that to Mr. Howell when he first approached
Petitioner.

No objection.

There is no question that Petitioner did not seek a permit from Respondent, and
Respondent did not issue a permit for the work.

No objection. (T p. 55)

The work done by Petitioner on the structure consisted of the six spans, each with two
stringers and one joist, covered by decking. The only structural or framing members
replaced by Petitioners being the 12 stringers and 12 joists. (Exhibits A-4, A-7,
Respondent’s Exhibits 17, 18 and 19)

Respondent objects to this Finding of Fact and respectfully submits the following
exception in that Respondent disagrees with the exclusion of replaced decking from
the list of components which make up “structural and framing members.” Decking
is a necessary framing and structural member. Common sense dictates that one
cannot reasonably use the structure without decking. A more accurate Finding of
Fact would not only include the addition of collar beams and “one or more pilings”
to the list of structural replacements in the first sentence, but also include a second
sentence that reads: “The only structural or framing members replaced by
Petitioners being the 16 stringers/joists, 18 collar beams, one or more pilings, and
the decking. (Exhibits A-4, A-7, Respondent’s Exhibits 17, 18 and 19).”

Exhibits A-4, A-7, as well as Respondent’s Exhibits 17, 18, and 19, establish that
Petitioners replaced only 2 stringers along the sides of each set of pilings and one joist
between each pair of pilings. The decking was then laid perpendicular to the stringers,
and was supported by the stringers.

Respondent objects to this Finding of Fact and respectfully submits the following
exception in as much as this statement is seen as an exhaustive list of all material
that Petitioners replaced. The exception made above in Finding of Fact 31 is again
renewed in this exception.

Petitioners’ evidence established that they replaced substantially less than 50 percent of
the “framing and structural components.”

Respondent objects to this Finding of Fact and respectfully submits the following
exception based upon a three-step logical analysis which is uncontroverted by the

12



evidence. First, based upon an earlier aerial photograph of the pler/docklxw
that showed the original extent of the structure, there is undisputed evidence that ";’DCM
the original structure was 100 feet in length. (T pp. 68-69) Second, based upon the
photographic evidence of Exhibits 1 through 4, there is undisputed evidence that
with the exception of the minimal exception of decking on a few landward pilings as
depicted in Respondent’s Exhibit 4, there is undisputed evidence that all of the
horizontal framing and structural components of the previously-existing
pier/dock/walkway had been removed and that the remaining pilings stood barren
prior to Petitioner’s replacement of the pier/dock/walkway. Third, there is
undisputed evidence that the current pier/dock/walkway extends 62 feet in length.
(T pp. 62, 92)

The length of the original structure is the gauge upon which to measure the “S0
percent” rule set forth in 15A NCAC 7J.0210(2)(a). This rule is explicit in that the
structure be “rebuilt in order to restore the structure to its pre-damaged condition.”
As DCM’s Assistant Major Permits Coordinator Jonathan Howell explained at the
hearing: in the instance of an original 100 foot-long pier, “he couldn’t replace up to
forty-nine [feet] because you have to replace the structure in its entirety, and then
base your fifty percent determination off of that structure.” (T pp. 97-98) The
policy behind such a rule is to ensure against the hypothetical situation of someone
wanting a new dock, but not wanting to seek a CAMA permit; tearing down an old
dock that, for example, measured 100 feet in length; and building a new dock on the
footprint of the old dock that measures 49 feet in length, claiming protection under
the 50 percent rule. Such an example is a clear subversion of the intent of 15A
NCAC 7J.0210. Here, Petitioners replaced 62 feet of an original 100 foot-long pier,
without seeking a CAMA permit, and are thus in violation of CAMA for conducting
unpermitted development.

CONCLUSIONS OF LAW

This matter is properly before the Office of Administrative Hearing for consideration,
and OAH has both subject matter and personal jurisdiction.

Respondent objects to this Finding of Fact and respectfully submits the following
exception in regard to Respondent’s Motion to Dismiss filed on July 22, 2009, in
which Respondent argued that the OAH does not, in fact, have subject matter
jurisdiction over the present case. This argument, and Motion, is renewed herein.

Petitioners bear the burden of proof on the issues. Peace v. Employment Sec. Comm’n,
349 N.C. 315, 328, 507 S.E.2d 272 (1998).

No objection.

Under N.C. Gen. Stat. § 150B-23(a), the administrative law judge in a contested case
hearing is to determine whether petitioner has met its burden in showing that the agency
substantially prejudiced petitioner’s rights, and that the agency also acted outside its
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authority, acted erroneously, acted arbitrarily and capriciously, used improper procedure, '&’DCM
or failed to act as required by law or rule. Britthaven, Inc. v. Dep’t of Human Resources,

118 N.C. App. 379, 382, 455 S.E.2d 455, 459, rev. denied, 341 N.C. 418, 461 S.E.2d 745

(1995).

No objection.

“On judicial review, an agency’s interpretation of its own regulations will be enforced
unless clearly erroneous or inconsistent with the regulation’s plain language.” Hilliard v.
N.C. Dep’t of Corr., 173 N.C. App. 594, 598, 620 S.E.2d 14, 17 (2005) (citation omitted).

No objection.

Respondent DCM regulates the coastal areas of the State pursuant to authority conferred
upon it by the Coastal Area Management Act of 1974 (CAMA), N.C. Gen. Stat. § 113A-
100 et seq., and various regulations promulgated there under.

No objection.

Petitioners’ property is subject to the CAMA, N.C. Gen. Stat. § 113A-100 ef seq., and is
within the Ocean Hazard Area, and more specifically as the subset of Inlet Hazard Area
as set forth by 15A N.C. Admin. Code 07H.0300 ef seq.

No objection.

The structure at issue in the instant case is a “water dependent structure.”

No objection.

Under CAMA, “development” in an Ocean Hazard Area requires a permit. N.C. Gen.
Stat. § 113A-118.

No objection.

N.C. Gen. Stat. Section 113A-118. Section 113A-103(5) defines “development” as “any
activity in a duly designated area of environmental concern. . . involving, requiring, or
consisting of the construction or enlargement of a structure. . . .”

Respondent respectfully contends that this conclusion read:

N.C. Gen. Stat. § 113A-103(5) defines “development” as “any activity
in a duly designated area of environmental concern. . . involving,
requiring, or consisting of the construction or enlargement of a
structure. ...”

N.C. Gen. Stat. § 113A-103(5)(b)(5) further provides that activities in an AEC, including
14
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14.

15.

the subcategory of the Inlet Hazard Area at issue, that are merely “maintend%fé@;gr

repairs” rather than “replaces” an existing structure, then the work is not considerec?q(»‘lh, Py

“development” and, thus, does not require a CAMA permit. 15A NCAC 7J.0210 is
consistent with the language with the statute.

No objection.

The Commission, pursuant to the authority delegated to it by the legislature in Section
113A-103(5)(c), has promulgated regulations.

No objection.

Pursuant to the authority granted by CAMA, the Commission has enacted 15A NCAC
07K.0101 which provides”

No permit shall be required for those activities set out in G.S. 113A-
103(5)(b)(1)-(9) as exclusions from the definition of development.

No objection.

15A NCAC 7J.0210(2) provides “[r]eplacement of structures damaged or destroyed by
natural elements, fire or normal deterioration is considered development and requires
CAMA permits.”

Respondent respectfully contends that the correct citation is 15A NCAC 7J.0210
and that this conclusion read:

15A NCAC 7J.0210 provides “[r]eplacement of structures damaged or
destroyed by natural elements, fire or normal deterioration is
considered development and requires CAMA permits.”

The method set forth in the administrative rules for determining whether repair of a water
dependent structure constitutes “replacement,” and thus requires a permit, is:

In the case of fixed docks, piers, platforms, boathouses, boatlifts, and free
standing moorings, more than 50 percent of the framing and structural
components (beams, girders, joists, stringers, or pilings) must be rebuilt in order
to restore the structure to its pre-damage condition. 15A NCAC 7J.0210(2)(a)
[emphasis added].

No objection.

The language of 15A NCAC 7J.0210(2)(a) is clear and unambiguous. It requires more
than 50 percent of “framing and structural components” to be rebuilt. Framing and
structural components are specifically listed as “beams, girders, joists, stringers, or
pilings.” “Framing and structural” components are terms that have usual and customary
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17.

understanding within the building and construction industry, as well as common Eng
definition. By definition and usage, neither framing nor structural components would
include any form of decking. The regulation goes further by stating specifically what is
meant by “framing and structural components,” and decking is not included. If decking
was meant to be included, the drafters of the rule could have used any number of other
methods and/or terminology including, but not limited to, the terminology in 15A NCAC
7J.0210(2)(b) which specifies use of square footage. It is also clear and unambiguous
that pilings are to be considered in making a determination of the “50 percent rule.”

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that Respondent contends that the list of “beams, girders, joists,
stringers, or pilings” is not an exhaustive list of what may constitute “framing and
structural components” under 15A NCAC 7J.0210(2)(a). Such an exhaustive list is
illogical. For 15A NCAC 7J.0210(2)(a) deals with “fixed docks, piers, platforms,
boathouses, boatlifts, and free standing moorings.” Among this list of potential
water dependant structures, there is great variance as to what is physically needed
to build these structures. The “framing and structural components” for, say, a
simple platform are very different from those needed to construct a boathouse or
boatlift. In regard to these latter two water dependant structures, “framing and
structural components” such as walls, bracing (including decking), roofs, and the
machinery of a boatlift are necessary, yet not included in the enumerated list. To
limit the building components to those specifically listed in the rule, would make the
rule unreasonable and unworkable. Therefore, this list of five potential framing
and structural components must be taken as a list of potential examples, and
nothing more.

Based upon this more inclusive reading of 15A NCAC 7J.0210(2)(a), Respondent
respectfully disagrees with the exclusion of replaced decking from the list of
components which make up “structural and framing components.” A more
accurate Conclusion of Law would include decking in this category.

By using the word “and” between “framing” and “structural” it is clear that any
combination of either framing and/or structural components which in total comprise more
than 50 percent of only those components of that structure comprises “replacement.” It
would defy logic and common sense to say that the language would mean 50 percent of
the beams, or 50 percent of the girders or 50 percent of the joists, and so on, standing
alone would be in violation of the “50 percent rule.” Common sense and logic command
that it be any combination that comprises 50 percent of those structural components
including the pilings.

No objection.

In this case, the work did not involve any portion of the pilings, which constituted well in
excess of 50 percent of the framing and structural components of this structure.

Respondent objects to this Conclusion of Law and respectfully submits the following
16
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exception in that the evidence in the record does not support the claim tha%ﬂb% 620/0
work did not involve any portion of the pilings.” The exception made above in°qc,-,«y
Findings of Fact 23 and 24 is again renewed in this exception. " Ocy,
Additionally, Respondent also objects to this Conclusion of Law and respectfully

submits the following exception in that the evidence in the record does not support

the claim that the pilings, alone, constituted “well in excess of 50 percent of the

framing and structural components of this structure.” For the reasons stated above

in Finding of Fact 33, this Conclusion of Law should be stricken: the length of the

original structure is the gauge upon which to measure the “50 percent” rule set

forth in 15A NCAC 7J.0210(2)(a). This rule is explicit in that the structure be

“rebuilt in order to restore the structure to its pre-damaged condition.” As DCM’s

Assistant Major Permits Coordinator Jonathan Howell explained at the hearing: in

the instance of an original 100 foot-long pier, “he couldn’t replace up to forty-nine

[feet] because you have to replace the structure in its entirety, and then base your

fifty percent determination off of that structure.” (T pp. 97-98) The policy behind

such a rule is to ensure against the hypothetical situation of someone wanting a new

dock, but not wanting to seek a CAMA permit; tearing down an old dock that, for

example, measured 100 feet in length; and building a new dock on the footprint of

the old dock that measures 49 feet in length, claiming protection under the 50

percent rule. Such an example is a clear subversion of the intent of 15SA NCAC

7J.0210. Here, Petitioners replaced 62 feet of an original 100 foot-long pier, without

seeking a CAMA permit, and are thus in violation of CAMA for conducting
unpermitted development

18.  The lumber used in decking may not, under the plain language of 15A NCAC
07J.0210(2)(a), be considered in determining whether the work constitutes, meets or
exceeds the 50 percent rule.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception based upon the reasoning set forth above in Conclusion of Law 15, and is
again renewed in this exception.

The remaining Conclusions of Law are misnumbered in the ALJ’s Decision and
Respondent respectfully asks that they be renumbered into _chronological order. The
following renumbered conclusions will be set forth with the original designation given by

the ALJ in parenthesis.

19.  (Decision’s 21.) By the clear and unambiguous language of 15A NCAC 07].0210(2)(a),
the pilings have to be considered in application of the 50 percent rule. Therefore, even if
the decking is considered, the 50 percent rule is not exceeded or violated in this case.

Respondent does not object to the first sentence of this Conclusion of Law.

Respondent does object to this the second sentence of this Conclusion of Law and
respectfully submits the following exception in that the evidence in the record does
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20.

21.

22.

22a.

23
not support the claim that “the 50 percent rule is not exceeded or violated i& this
case.” For the reasons stated above in Finding of Fact 33 and Conclusion of Law"
this Conclusion of Law should be stricken.

(Decision’s 22.) As evidenced by the Exhibits offered, Petitioners here removed and
replaced one stringer on each side of the span between the pilings, placed one joist
between each pair of pilings, and laid new decking and/or planking on the stringers,
clearly repairing less than 50 percent of the “framing and structural components,” which
includes the pilings but does not include the decking.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that the evidence in the record does not support the claim that
Petitioners repaired “less than 50 percent of the ‘framing and structural
components’” of the previously-existing structure. For the reasons stated above in
Finding of Fact 33 and Conclusions of Law 17 and 18, this Conclusion of Law
should be stricken.

(Decision’s 19.) The Petitioner did not build a 62 foot long pier by applying structural
supports to existing pilings, but rather repaired a portion of a 100 foot long pier by
removing the existing decking and structural supports from the existing pilings and
replacing it. At the very best, Petitioner replaced 62 percent of the decking, but when the
pilings are factored in, the 50 percent rule is not violated or exceeded.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that the evidence in the record does not support the claim that
Petitioners repaired less than 50 percent of the “framing and structural
components” of the previously-existing structure. For the reasons stated above in
Finding of Fact 33 and Conclusions of Law 17, 18, and 20, this Conclusion of Law
should be stricken.

(Decision’s 20.) Respondent’s contention that Petitioners, in essence, build a 62 foot
long pier by replacing all of the framing and structural components, except for the
original support pilings and thus greatly exceeded the “more than 50 percent” standard
that constitutes “replacement,” as set forth in 15A NCAC 07J.0210(2)(a), is not
supported by the evidence of record.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that the evidence in the record does not support the claim that
Petitioners repaired less than 50 percent of the “framing and structural
components” of the previously-existing structure. For the reasons stated above in
Finding of Fact 33 and Conclusions of Law 17, 18, 20, and 21, this Conclusion of
Law should be stricken.

Respondent respectfully requests the insertion of the following Conclusion of Law as
follows: As “replacement,” Petitioners’ construction of their pier is considered
“development,” as set forth N.C. Gen. Stat. § 113A-103(5).
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24.

25.
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(Decision’s Second 21.) This case is not controlled by Pamlico Maine Company. Inc. v.
North Carolina Department of Natural Resources and Coastal Development, Coastal
Review Commission Division, 80 N.C. App. 201, 341 S.E.2d 108 (1986) in that the facts
and applicable law are so significantly different from those at issue herein as to be
inapplicable.

No objection.

(Decision’s 23.) In the absence of any evidence refuting Petitioners’ evidence
establishing that less than 50 percent of the framing and structural components were
replaced, Petitioners have established that the Notice of Violation and Notice of
Continuing Violation were improperly issued, both as to the claim that a new pier was
constructed and as to the claim that more than 50 percent of the framing and structural
components were replaced.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that the evidence in the record does not support the claim that
Petitioners repaired less than 50 percent of the “framing and structural
components” of the previously-existing structure. For the reasons stated above in
Finding of Fact 33 and Conclusions of Law 17, 18, 20, 21, and 22, this Conclusion of
Law should be stricken. A more accurate Conclusion of Law would read:

Based upon the fact that a CAMA permit has been neither sought by,
nor issued to, Petitioners for the development of the pier at issue in
this matter, in contravention of N.C. Gen. Stat. § 113A-118, the Notice
of Violation and Notice of Continuing Violation were properly issued
by Respondent, both as to the claim that a new pier was constructed
and as to the claim that more than 50 percent of the framing and
structural components were replaced.

(Decision’s 24.) Respondent acted erroneously and failed to act as required by law or
rule in issuing to Petitioners an NOV and a subsequent CNOV based upon the erroneous
conclusions that Petitioners did not qualify for a permit exemption under 15A NCAC
07J.0210 and engaged in the development of a pier in an AEC without a CAMA permit,
as required by N.C. Gen. Stat. § 113A-118.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that the evidence in the record does not support this claim. A more
accurate Conclusion of Law would read:

Respondent did not exceed its authority or jurisdiction, did not act
erroneously, did not fail to use proper procedure, did not act
arbitrarily or capriciously, and did not fail to act as required by law
or rule in issuing to Petitioners an NOV and a subsequent CNOV
based upon the duly formed determination that Petitioners did not
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26.

27.

qualify for a permit exemption under 15A N.C. Admin. Code 07J.0210

and engaged in the development of a pier in an AEC without a CAMA F’é‘p
permit, as required by N.C. Gen. Stat. § 113A-118. " 7 ¢
) 0’9/, 20/0
(Decision’s 25.) Based upon the foregoing findings of fact and conclusions of law, the iy, o
Court specifically does not reach the reasonableness of the directive to remove the Tty

structure in absence of a permit, nor the potential for civil penalty.

Respondent objects to this Conclusion of Law and respectfully submits the following
exception in that the evidence in the record does not support this conclusion.
Moreover, public policy requires adherence to the restoration plan set forth in the
NOV and CNOV, in that a willful violator of CAMA should not be rewarded for
subverting the law by first building a structure that is then allowed to remain intact
after that structure has been found to be in violation of the governing statute and
rules. Such a response would set a harmful precedent. A more accurate Conclusion
of Law would read:

Based upon the foregoing findings of fact and conclusions of law, the
Court concludes that Petitioners are in violation of CAMA and must
comply with the restoration plan set forth in the NOV and CNOV.

(Decision’s 26.) Any law, ordinance or regulation adopted pursuant to the police power
of the State which restricts the free use of private property is to be construed by the
Courts strictly in favor of the free use of that property. In re Application of Rea
Construction Co., 272 N.C. 715, 158 S.E.2d 887 (1968).

While this general statement is true, Respondent objects to this Conclusion of Law
and respectfully submits the following exception in that the inclusion of such a
ruling is superfluous and ignores the overarching goals set forth by the
environmental laws and regulations of the State of North Carolina. CAMA, and the
rules promulgated thereunder, establishes environmental objectives that the
legislature has set forth and includes valid restrictions on the rights of property
owners. Therefore, this Conclusion of Law should be stricken.

DECISION

Based on the foregoing findings of fact and conclusions of law, Petitioners have met their

burden of establishing that they replaced less than 50 percent of the framing and structural
components of the existing dock/walkway. Thus, the Notice of Violation and subsequent Notice
of Continuing Violation were erroneously issued to Petitioners as they were not required under

North Carolina law to obtain a permit prior to undertaking repairs to their dock/walkway. The

decision of Respondent is REVERSED.

Respondent objects to this Decision based upon the reasons stated in the objections

and exceptions to the Findings of Fact and Conclusions of Law and respectfully submits the
following Decision, which is supported by the evidence and/or the law:
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Based on the foregoing findings of fact and conclusions of law, Respondent’s "70@,, 20/0
decision to issue Petitioners an NOV and a subsequent CNOV is e"""‘::‘,;5,, b
s

AFFIRMED. Petitioners have not met their burden of proof in showing that
Respondent substantially prejudiced Petitioners’ rights or deprived them of
property, and that Respondent acted erroneously, failed to use proper
procedure, acted arbitrarily or capriciously, or failed to act as required by
law or rule, as alleged in Petitioners’ petitions for a contested case hearing
under N.C. Gen. Stat. § 150B-23(a).

Respectfully submitted this the 12™ day of February, 2010.

FOR THE DIVISION OF
COASTAL MANAGEMENT

DG

Wird Zimffierman
Assistant Attorney General
N.C. Department of Justice
9001 Mail Service Center
Raleigh, NC 27699-9001
(919) 716-6600

(919) 716-6767 fax
wzimmerman@ncdoj.gov
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[y
CERTIFICATE OF SERVICE ) B1g 2019

9
o Daens,

This is to certify that a copy of the attached Respondent’s Objections and Exceptions to City Deyy

the ALJ Decision was served on Petitioner, CRC’s Executive Secretary, and CRC’s Counsel as
follows:

By U.S. Mail:

Hugh Donaghue, Esq.
Donaghue & Labrum, LLP
13 West Third Street
Media, Pennsylvania 19063

By Email and U.S. Mail:

James H. Gregson

Executive Secretary to the CRC
Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

By Email and Hand Delivery:

Jennie Wilhelm Hauser
Special Deputy Attorney General & CRC Counsel

DI

Ward Zimn€rman

Assistant Attorney General

This the 12" day of February, 2010.
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STATE OF NORTH CAROLINA

DEPARTMENT OF JUST]CE

R.oy COOPER. P.O. BOxX 629 REPLY TO: CHRISTINE A, GOEBEL

ATTORNEY (GENERAL Rarrigin, NC 27602 ENVIRONMENTAL DIVISION
TrL: (919) 716-6600
Fax: (919) 716-6767
cgoebel@ncdoj.gov

TO: Coastal Resources Commission

FROM: Christine A. Goebel

Assistant Attorney General
DATE: June 30, 2010 (for the July 15, 2010 CRC Meeting)
RE: Variance Request by Parker Overton (10-03)

Petitioner owns an oceanfront lot and an interior lot across Comber Road on Figure Eight
Island in New Hanover County, North Carolina. In June of 2002, Petitioner sought a CAMA
general permit to place sandbags to protect his “imminently threatened” house located on his
oceanfront lot. The authorization for these sandbags expired in May of 2008, though the
sandbags remain on the property today. In February of 2010, Petitioner relocated his home from
the oceanfront lot to his interior lot. Per several Commission rules, the existing sandbags are
required to be removed once the threatened structure is moved or destroyed. Based on these
rules, DCM staff notified Petitioner by a letter dated March 15, 2010, that the sandbags were
required to be removed. Petitioner now seeks a variance from the rules requiring removal of
sandbags once an imminently threatened structure is removed.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Position and Staff's Responses to Criteria
Attachment D Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits

cc: James F. Hopf, Counsel for Petitioner, electronically

Chris O’Keefe, CAMA LPO, New Hanover County, electronically
DCM Staft, electronically
Jennie W. Hauser, CRC Counsel, clectronically



CRC-VR-10-03

ATTACHMENT A

RELEVANT STATUTES OR RULES

ISA NCAC 07H .0308 SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS

A ek

()

(a) Ocean Shoreline Erosion Control Activities:

(2) Temporary Erosion Control Structures:

(A) Permittable temporary erosion control structures shall be limited to sandbags placed landward of
mean high water and parallel to the shore.

(B) Temporary erosion control structures as defined in Part (2)(A) of this Subparagraph shall be used
to protect only imminently threatened roads and associated right of ways, and buildings
and their associated septic systems. A structure shall be considered imminently threatened if
its foundation. septic system, or right-of-way in the case of roads, is less than 20 feet away
from the erosion scarp. Buildings and roads located more than 20 feet from the erosion scarp
or in areas where there is no obvious erosion scarp may also be found to be imminently
threatened when site conditions, such as a flat beach profile or accelerated erosion, increase
the risk of imminent damage to the structure.

(C) Temporary erosion control structures shall be used to protect only the principal structure and
its associated septic system, but not appurtenances such as pools, gazebos, decks or any
amenity that is allowed as an exception to the erosion setback requirement.

(D) Temporary erosion control structures may be placed seaward of a septic system when there is
no alternative to relocate it on the same or adjoining lot so that it is landward of or in line with
the structure being protected.

(E} Temporary erosion control structures shall not extend more than 20 feet past the sides of the
structure to be protected. The landward side of such temporary erosion control structures
shall not be located more than 20 feet seaward of the structure to be protected or the
right-of-way in the case of roads. If a building or road is found to be imminently threatened
and at an increased risk of imminent damage due to site conditions such as a flat beach profile
or accelerated erosion, temporary erosion control structures may be located more than 20 feet
seaward of the structure being protected. In cases of increased risk of imminent damage, the
location of the temporary erosion control structures shall be determined by the Director of the
Division of Coastal Management or their designee.

Temporary erosion control structures may remain in place for up to two years afler the date of
approval if they are protecting a building with a total floor area of 5000 sq. ft. or less and its
associated septic system, or, for up to five years for a building with a total floor area of more
than 5000 sq. ft. and its associated septic system. Temporary etosion control structures may
remain in place for up to five years if they are protecting a bridge or a road. The property
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owner shall be responsible for removal of the temporary structure within 30 days of the end of
the allowable time period.

(G)  Temporary sandbag erosion control structures may remain in place for up to five years from
the date of approval if they are located in a community that is actively pursuing a beach
nourishment project, and for up to eight years from the date of approval if they are located in
an Inlet Hazard Area adjacent to an inlet for which a community is actively pursuing an inlet
relocation project. For purposes of this Rule, a community is considered to be actively
pursuing a beach nourishment or inlet relocation project if it has:

(i) an active CAMA permit, where necessary, approving such project; or
(ii) been identified by a U.S. Army Corps of Engineers’ Beach Nourishment
Reconnaissance Study, General Reevaluation Report, Coastal Storm Damage
Reduction Study or an ongoing feasibility study by the U.S. Army Corps of
Engineers and a commitment of local or federal money, when necessary; or
{111} received a favorable economic evaluation report on a federal project or,
(iv) is in the planning stages of a project that has been designed by the U.S. Army Corps
of Engineers or persons meeting applicable State occupational licensing
requirements and has been initiated by a local government or community with a
commitment of local or state funds to construct the project and the identification of
the financial resources or funding bases necessary to fund the beach nourishment or
inlet relocation project.
If beach nourishment or inlet relocation is rejected by the sponsoring agency or community,
or ceases to be actively planned for a section of shoreline, the time extension is void for that
section of beach or community and existing sandbags are subject to all applicable time limits
set forth in Part (F) of this Subparagraph.

{H) Once the temporary erosion control structure is determined to be unnecessary due to
relocation or removal of the threatened structure, a storm protection project constructed by the
U.S. Army Corps of Engineers, a large-scale beach nourishment project or an inlet relocation
project, it shali be removed by the property owner within 30 days of official notification from
the Division of Coastal Management regardless of the time limit placed on the temporary
erosion control structure.

) Removal of temporary erosion control structures shall not be required if they are covered by
dunes with stable and natural vegetation.

N The property owner shall be responsible for the removal of remnants of all portions of any
damaged temporary erosion control structure.

(K) Sandbags used to construct lemporary erosion control structures shall be tan in color and three
to five feet wide and seven to 15 feet long when measured flat. Base width of the structure

shall not exceed 20 feet, and the height shall not exceed six feet.

(L) Soldier pilings and other types of devices to anchor sandbags shall not be allowed.
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(M) An imminently threatened structure may be protected only once, regardless of ownership
unless the threatened structure is located in an Inlet Hazard Area and in a community that is
actively pursuing an inlet relocation project in accordance with (G) of this Subparagraph.
Existing temporary erosion control structures located in Inlet Hazard Arcas may be eligible
for an additional eight year permit extension provided that the structure being protected is still
imminently threatened, the temporary erosion control structure is in compliance with
requirements of this Subchapter and the community in which it is located is actively pursuing
an inlet relocation project in accordance with Part (G) of this Subparagraph. In the case of a
building, a temporary erosion control structure may be extended, or new segments
constructed, it additional areas of the building become imminently threatened. Where
temporary structures are installed or extended incrementally, the time period for removal
under Part (F) or (G) of this Subparagraph shall begin at the time the initial erosion control
structure is installed. For the purpose of this Rule:

(i) a building and septic system shall be considered as separate structures.

(i1) a road or highway shall be allowed to be incrementally protected as sections become
imminently threatened. The time period for removal of each section of sandbags

shall begin at the time that section is installed in accordance with Part (F) or (G) of

this Subparagraph.

(N) Existing sandbag structures may be repaired or replaced within their originally permitted
dimensions during the time period allowed under Part (F) or (G) of this Subparagraph.
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ATTACHMENT B
STIPULATED FACTS

1. Petitioners V. Parker and Becky H. Overton (Petitioners) own oceanfront property located
at 13 Comber Road on Figure Eight Island in New Hanover County, North Carolina
(oceanfront lot). Petitioners also own a lot located at 21 Comber Road, across the street
from the oceanfront lot (interior lot}.

2. Both of Petitioners’ lots are within the Occan Hazard Area of Environmental Concern
(AEC), the Inlet Hazard AEC (for Rich’s Inlet) and the High Hazard Flood AEC. N.C.G.S.
§ 113A-118 provides that proposed development requires a CAMA permit.

3. Information about Rich’s Inlet from the May 2010 “Inlet Hazard Area Boundaries Update”
by Warren and Richardson is attached.

4. The long-term annual erosion rate for Petitioners’ property is 2 feet per year. However,
since 1996, the northern end of Figure Eight Island has been subject to chronic erosion as a
result of the northward movement of the main channel of Rich Inlet, and the erosion rates
have been in excess of the 2 feet per year long term average.

5. An attached diagram shows the oceanfront lot and the historical shorelines. Based on this
data, between 1944 and 1998, the shoreline was accreting at a long-term average of
approximately 8 feet per year. From 1944 to 1980, the shoreline accreted at approximately
13 feet per year. From 1980 to 2006, the shoreline eroded at approximately 13 feet per

vear.

6. Petitioners’ lots have also been hit by storms, including hurricanes in 1996, 1998, 1999
2005, as well as seasonal nor’easters.

7. Petitioners’ built a 5,379 square-foot house on the oceanfront lot in 1996 according to New
Hanover County property records. Along with the house, Petitioners had constructed
driveways, attached decking, and fencing.
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On June 3, 2002, Petitioners’ house was determined by DCM staff to be “imminently
threatened” as defined by 15A NCAC 7H.0308(a)(2)(B) and accordingly, staff issued
CAMA General Permit #31944D for the installation of a sandbag revetment 6-feet high by
20-feet wide.

In July of 2003 the CRC granted a variance for Petitioner and 14 netghboring oceanfront
owners on the north end of Figure Eight Island to increase the size of the sandbag
revetment from 6-feet high and 20-feet wide to 10-feet high and 40-feeet wide. The
Variance did not extend the time for the sandbags to remain past the originally permitted
deadline. For Petitioners’ property, the deadline to remove the bags was May 2008. A
copy of this permit and the variance Order are attached.

Based on the CRC’s variance, CAMA General Permit #319441) was revised accordingly
and reissued on September 4, 2003, permitting the larger sandbag structure but with the
same removal date of May 2008. A copy of this revised permit is attached.

Petitioners previously submitted a CAMA Variance Request on February 28, 2008, seeking
to maintain a sandbag revetment on their oceanfront lot. That variance request remains

pending.

On February 23, 2009, DCM issued CAMA Minor Permit#09-005 to Petitioners
authorizing the relocation of the existing single-family residence from the Petitioners’
oceanfront lot to Petitioners’ vacant interior lot.

On or about I'ebruary 12, 2010, Petitioners’ residence was retocated to the interior lot.

On March 15, 2010, DCM staff sent a letter to Petitioners notifying them that 15A NCAC
7H.0308(a)(2)(H) and 7H.0308(a)(2)(C) required them to remove the sandbags that had
been placed to protect the “imminanently threatened” residence while it was on the

oceanfront lot. Specifically, 7H.0308(a)2)(H) states,

Once the temporary erosion control structure has been determined to be
unnecessary due to relocation or removal of the threatened structure. . .it shall be
removed by the property owner within 30 days of the official notification from
the Division of Coastal Management regardless of the time limit placed on the
temporary erosion control structure.
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Additionally, 7H.0308(a)}2)(C) states,

Temporary erosion contro! structures shall be used to protect the principal
structure and its associated scptic system, but not appurtenances such as
pools, gazebos, decks or any amenity that is allowed as an exception to the
sethack requirement.

A copy of this letter is attached.

15. Afier the residence was relocated to the interior lot, the remaining development on the
oceanfront lot includes the concrete driveway, the concrete house pad and patios, the
fencing, the septic system, electrical boxes, irrigation system and landscaping.

16. Petitioners are currently attempting to determine what uses can be made of the oceanfront
lot. Development is limited by the existing vegetation line and the associated 60-foot
minimum oceanfront setback, as well as county regulations, restrictive covenants and other
regulations.

17. Currently, the sandbags on the north end of Figure Eight Island stretch from § Inlet Hook
(closest to the inlet) to 5 Comber Road (furthest from the inlet), covering 19 lots. It extends
approximately 1730 linear feet. Most of the sandbags in this line are 10 feet high by 40 feet
wide, pursuant to the 2003 Variance (Sece Fact 9 above).

18. If Petitioners” sandbags were removed, a gap approximately 90 linear feet long would occur
in the overall revetment.

19. Petitioners’ seek a variance from the provisions in 7H.0308(a)(2)(C), 7TH.0308(a}(2)XF),
7H.0308(a)(2)(G), 7TH.0308(a)2)(H), and 7TH.0308(a)}(2)(M), so that they are not required
to remove the existing sandbags from their now-vacant oceanfront lot at this time.
Petitioners also seek a variance from the corresponding provisions in 7H.1700 et seq., the
General Permit for Emergency Work Requiring a CAMA and/or Dredge and Fill Permit
(the GP for sandbags), which is what Petitioners” CAMA permits were issued pursuant to.

20. House Bill 709 (§.1.. 2009-479), signed into law on August 26, 2009, required a
moratorium by DCM on sandbag enforcement which lasts through September 1, 2010.
This law also provides an exception to the moratorium for sandbags which are no longer
protecting an imminently threatened structure. Because of this exception, staff sent the
March 15, 2010 removal letter to Petitioners (see Fact 14 above).

7
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21. The neighbors on each side of Pelitioners’ oceanfront lot, the Cagneys and the Nelsons,
support the granting of this variance, and their attached affidavits describe their concerns.

22. During extreme high tides, storm events, and other occasions when the ocean waves rcach
the sandbags, the arcas immediately adjacent to a sandbag gap resulting from the removal
of the Overton sandbags on adjoining properties will likely experience accelerated erosion.
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ATTACHMENT C
Petitioner and Staff Positions

L Will strict application of the applicable development rules, standards, or
orders issued by the Commission cause the petitioner unnecessary hardships? 1f so,
the petitioner must identify the hardships.

Petitioner’s Position: Yes.

The property at 13 Comber Road, Figure Eight Island, along with adjacent properties, will be
damaged and/or destroyed by ocean intrusion and erosion if the sandbag revetment is not allowed
to remain in place. Removal of this section of sandbags (on Lot 13), with sandbags in place on the
adjacent properties, will cause the ocean to erode this unprotected location of the beachfront,
resulting in damage and/or destruction of the associated propertics, which could also include
Comber Road.

Staff’s Position: Yes.

Staff agrees that strict application of the Commission’s rules requiring removal of sandbags once
the threatened structure is removed, cause Petitioner, and Petitioner’s adjacent neighbors
unnecessary hardships. In this case, the sandbags already exist on Petitioner’s property, and are
one small part of a larger sandbag revetment protecting imminently threatened homes on 19 lots
along 1730 linear feet of shorcline. To require Petitioner to remove the existing bags now, before
the bags are removed on the adjacent property, and create a relatively small 90 linear foot gap in
the larger structure that could cause accelerated erosion to Petitioner’s property and the adjacent
property is an unnecessary hardship.

IT. Do such hardships result from conditions peculiar to the petitioner's property, such as
location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

Given the location of this property on the northern end of Figure Eight Island, it is subject to ocean
erosion and will be lost to such erosion, along with associated damages and/or destruction to
adjacent properties, if sandbags are not allowed to remain in place.

Staff’s Position: Yes.

Statf acknowledges that this property has been subject to increased erosion due to the typical inlet
processes of this Inlet Hazard and Ocean Hazard AEC property. While neither its location within
the Inlet Hazard and Ocean Hazard AEC, nor the accelerated erosion is peculiar by itself, the

9
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property’s location as one part of a much larger sandbag revetment and the possible resulting small
gap in the larger sandbag revetment is the peculiarity of the property in this case. If Petitioner’s
existing sandbags were required to be removed now before adjacent sandbags were removed, the
resulting small gap in the larger structure may cause unnecessary hardships of accelerated erosion
to Petitioner’s property and to adjacent property.

II1. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioner’s Position: No.

The erosion is due entirely to natural coastal conditions and not from any actions that we have
taken on the property. Our actions in placing sandbags along the oceanfront on this property have
minimized the effects of the ocean erosion that otherwise would occur to this and nearby
properties.

Staff's Position: No.

Staff agrees that the hardships do not result from actions taken by the Petitioner. Pectitioner has
relocated his threatened home to his interior lot, further protecting it from the effects of the erosion.
That relocation, combined with the fact that his lot is a part of a much larger sandbag revetment
and that a small gap in the revetment would cause erosion problems for adjacent neighbors, causes
the hardships in this case.

IV.  Will the variance requested by the petitioner

(1) be consistent with the spirit, purpose, and intent of the rules, standards or orders
issued by the Commission; (2) secure the public safety and welfare; and (3) preserve
substantial justice? Explain.

Petitioners’s Position: Yes.

According to the general policy guidelines for the North Carolina coastal area, the ocean and
estuarine shorelines are to be managed in such a manner as to avoid loss of life, property, and
amenities. 15A NCAC 7M.0201. Such management shall be conducted so as to minimize the
likehihood of damage to private and public resources from recognized coastal hazards. 15A NCAC
7M.0201. TFurther, erosion response measures should economically, socially and environmentally
justified. 15A NCAC 7M.0202. Allowing the continued protection of the Petitioners’ property at
13 Comber Road, Figure Eight Island by the existing sandbag revetment, which will also protect
adjacent properties and Comber Road, at least until another reasonable solution can be devised, is
consistent with the spirit, purpose, and intent of the CRC guidelines and rules in minimizing and
avolding loss of property and amenities, preserves substantial justice, and secures public safety.

10
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Staff’s Position: Yes.

Staff believes that delaying the removal of Petitioner’s sandbags to prevent the creation of a small
gap in a larger sandbag revetment is consistent with the spirit, purpose, and intent of the
Commission’s rules. The sandbag rules are, in effect, an exception to the General Assembly’s and
the Commission’s ban on hardened structures such as seawalls. One purpose for allowing
sandbags, as stated in 15A NCAC 7M.0202, is to protect an imminently threatened structure until
it can be relocated. Petitioner has relocated his house, but his adjacent neighbors have not. This is
combined with the Legislature’s actions staying DCM enforcement action on these expired
sandbags until September of 2010, though it allows DCM Staff to enforce on lots where the
structure has been removed. In this case, it would not be within the spirit of the rules and the
Legislature’s stay to require Petitioner to remove his sandbags now before requiring removal of the
sandbags on either side of Petitioner’s property, likely causing accelerated erosion on the adjacent
lots through the small sandbag gap. As such, Staff supports a variance ONLY from the rules
requiring removal of a sandbag structure once the imminently threatened structure is removed.
Statf does not support. and Petitioner is not requesting in this petition, a variance to any provisions
which would extend the May 2008 expiration date for Petitioner’s sandbags.

A variance will secure public safety and welfare and will preserve substantial justice by preventing
the creation of a small gap in the overall sandbag structure and by allowing the continued
protection of the adjacent structures.

11
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Attachment D:
Petitioner’s Variance Request Materials

12



HOPF & HIGLEY, P.A.

ATTORNEYS AT LAW
._IAMES F. HOPF 1694 E. Arlington Boulevard, Suite F
Jim@hopfhigley. com Greenville, North Carolina 27858

Tetephone: 252.756.1883
Facsimile: 252.756.1797
www_hopthigley com

April 15, 2010

Attorney General’s Office
Environmental Division

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

Re: Variance Petition
13 Comber Road
Figure Eight Island

Dear Sir or Madam:

RECEIVED

APR 20 2010
N.C.ATTORNZY GEMERAL
Environmena! T sien

DONALD S. HIGLEY, ]t
don@hopthigley.com

Enclosed please find a copy of the CAMA Variance Petition being submitted today to the
Coastal Resources Commission on behalf of V. Parker and Becky H. Overton regarding their

property on Figure Eight Island.
Sincerely yours,
HOPF & HIGLEY, P.A.
i}ff
JFH/blr

Enclosure



COPY

DCM FORM 11 CAMA VARIANCE REQUEST DCM FILE NO.
(revised 6/26/06)

Petitioners: V. Parker and Becky H. Overton
Mailing address: 3933 Mobleys Bridge Road
Grimesland, North Carolina 27837
Additional Petitioners: Bill and Irene Cagney
14 Comber Road
Wilmington, North Carolina 28411
Subject Property Address: 13 Comber Road
Figure Eight Island, North Carolina
Telephone: (252) 717-8700
Fax and/or Email: (252) 756-1771
vpoverton@earthlink.net
Name of Your Attorney: James F. Hopf
Address: Hopf & Higley, P.A.

1694 E. Arlington Boulevard, Suite E
Greenville, North Carolina 27858

Telephone: (252) 756-1883(phone)

Fax and/or Email: (252) 756-1797(fax)
' Jjim@hopfhigley.com

Have you received a decision from the Division of Coastal Management (DCM) or a Local
Permit Officer denying your application for a CAMA permit?

no (You are not entitled to request a variance unti! your permit application
has been denied.)

X yes (You may proceed with a request for a variance.)

What did you seek a permit to do?

Maintain the existing sandbag revetment on the ocean shoreline in front of Lot 13 located
at 13 Comber Road, Figure Eight Island.



What Coastal Resources Commission rule(s) prohibit this type of development?
Rules 154 NCAC 7H.0308(a)(2)(H) and 7H.0308(a)(2)(C)

Can you redesign your proposed development to comply with this rule? _ No  If your answer
is no, explain why you cannot redesign to comply with the rule.

Removal of the existing sandbag revetment will result in ocean intrusion, erosion and
destruction/damages to the property at 13 Comber Road, the adjacent properties, and the
road.

Can you obtain a permit for a portion of what you wish to do? _ No _ If so, please state what
the permit would allow.

State with specificity what you are NOT allowed to do as a result of the denial of your permit
application. [t will be assumed that you can make full use of your property, except for the uses
that are prohibited as a result of the denial of your permit application.

We are not allowed to maintain sandbags to protect the properties located at and
adjacent to 13 Comber Road, Figure Eight Island. By receipt of a letter dated March 15,
2010, from Steven H. Everhart, District Manager of the Division of Coastal Management,
DENR, we were informed that the sandbags had to be removed.

RESPOND TO THE FOUR STATUTORY VARIANCE CRITERIA:

L. I[dentify the hardship(s) you will experience if you are not granted a variance and explain
why you contend that the application of this rule to your property constitutes an
unnecessary hardship. [The North Carolina Court of Appeals has ruled that this factor
depends upon the unique nature of the property rather than the personal situation of the
landowner. It has also ruled that financial impact alone is not sufficient to establish
unnecessary hardship, afthough it is a factor to be considered. The most important
consideration is whether you can make reasonable use of your property if the variance is
not granted. [Williams v. NCDENR, DCM, and CRC, 144 N.C. App. 479, 548 S.E.2d 793
(2001).]

The property at 13 Comber Road, Figure Eight Island, along with adjacent properties,
will be damaged and/or destroyed by ocean intrusion and erosion if the sandbag
revetment is not allowed to remain in place. Removal of this section of sandbags (on Lot
13), with sandbags in place on the adjacent properties, will cause the ocean to erode this
unprotected location of the beachfront, resulting in damage and/or destruction of the
associated properties, which could also include Comber Road.

1L Describe the conditions that are peculiar to your property (such as location, size, and
topography), and cause your hardship.




Given the location of this property on the northern end of Figure Eight Island, it is
subject to ocean erosion and will be lost to such erosion, along with associated damages
and/or destruction to adjacent properties, if sandbags are not allowed to remain in place.

III.  Explain why your hardship does not result from actions that you have taken.

The erosion is due entirely to natural coastal conditions and not from any actions that we
have taken on the property. Our actions in placing sandbags along the oceanfront on
this property have minimized the effects of the ocean erosion that otherwise would occur
to this and nearby properties.

IV.  Explain why the granting of the variance you seek will be consistent with the spirit,
purpose, and intent of the CRC’s rules, standards, or orders; preserve substantial justice;
and secure public safety.

According to the general policy guidelines for the North Carolina coastal area, the ocean
and estuarine shorelines are to be managed in such a manner as to avoid loss of life,
property, and amenities. 154 NCAC 7M.0201. Such management shall be conducted so
as to minimize the likelihood of damage to private and public resources from recognized
coastal hazards. 154 NCAC 7M.0201. Further, erosion response measures should be
economically, socially and environmentally justified. 154 NCAC 7M.0202. Allowing the
continued protection of the Petitioners’ property at 13 Comber Road, Figure Eight Island
by the existing sandbag revetment, which will also protect adjacent properties and
Comber Road, at least until another reasonable solution can be devised, is consistent
with the spirit, purpose, and intent of the CRC guidelines and rules in minimizing and
avoiding loss of property and amenities, preserves substantial justice, and secures public
safety. :

Please attach copies of the following:

1. Permit Application and Denial documents
. Site Drawing with Survey and Topographical Information
3. Any letters filed with DCM or the LPO commenting on or objecting to your
project

Provide a numbered list of all true facts that you are relying upon in your explanation as to why
you meet the four criteria for a variance. Please list the variance criterion, eX. unnecessary
hardship, and then list the relevant facts under each criterion. [The DCM attorney will also
propose facts and will attempt to verify your proposed facts. Together you will arrive at a set of
facts that both parties agree upon. Those facts will be the only facts that the Commission will
consider in determining whether to grant vour variance request.|

Attach all documents you wish the Commission to consider in ruling upon your variance request.
[The DCM attorney will also propose documents and discuss with you whether he or she agrees



with the documents you propose. Together you will arrive at a set of documents that both parties

agree upon. Those documents will be the only documents that the Commission will consider in
determining whether to grant your variance request. ]

Pursuant to N.C.G.S. 113A-120.1 and 15A NCAC 7J .0700, the undersigned hereby requests a
variance.

Date: 4/~ /5-10 Signature: W

James F. Hopf
Hopf & Higley, P.A.
Attorneys for Petitioners

This variance request must be filed with the Director, Division of Coastal Management, and the

Attorney General’s Office, Environmental Division, at the addresses shown on the attached
Certificate of Service form.



CERTIFICATE OF SERVICE

I hereby certify that this Variance Request has been served on the State agencies named
below in a sealed, secure envelope, via Federal Express overnight delivery or United States Mail, to
the following:

Original served via Federal Express overnight delivery on:

Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, North Carolina 28557

Copy served via United States mail on:

Attorney General’s Office
Environmental Division

9001 Mail Service Center

Raleigh, North Carolina 27699-5001

This the 15™ day of April, 2010.

Qmw

James F. Hopf
Hopf & Higley, P.A.
Attorneys for Petitioners
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Y North Carolina Department of Environment and Natural Resqurces
- Division of Coastal Management * ith Dee Freeman
Beverly Eaves Perdue James H. Gregscn

) Secreta
Govemor Director "

March 15, 2010

V. Parker Overton
1933 Mobley's Bridge Road
Grimestand, NC 27837

RE: 13 Comber Road
Figure Eignt Island, New Hanover County

Dear Mr. Overton:

This letter is being sent as an informal compliance assistance notice concerning the temporary erosion control
structures located at 13 Comber Road within the Ocean Hazard Area of Environmental Concern (AEC). On February 23,

2008 a CAMA Minor Permit #09-005 was issued to Parker Overton authorizing the relocation of the existing single-family
residential structure from 13 Comber Road 1o 21 Comber Road.

On or about February 15, 2010, staff with the Division of Coastal Management observed the existing singie —family

residence had been relocated from 13 Comber Road to 21 Comber Road. Specific use standards for ternporary erosion

contral structures found in 15A NCAC 07+.0308(a)(2)(H) state “once the temporary control structure has been determined
to be unnecessary due to relocation or removal of the threatened structure, @ storm protection project constructed by the

USACE, a large-scale beach renourishment project or an inlet relocation project, it shall be removed by the property

owner within 30 days of the official notification from the Division of Coastal Management regardiess of the time limit

placed on the temporary erosion control structure.” The Rule in 15A NCAC 07H.0308(a)(2)(C) states “tamporary erosion
control structures shall be used to protect the principal structure and its associated septic system, but not appurtenances
such as pools, gazebos, decks or any amenity that is allowed as an exception to the setback requirement.” Based on the
fact that the single-family residence has been relocated and the remaining septic system is o longer servicing the

principal structure, the septic system can longer be considered imrinently inreatened. However, any plans for future
development at 13 Comber Road for which the remaining septic system would service should be submitted to this office.

If no future development plans are proposed at this time, the temporary erosion control structures shall be subject to
removat through official notification by this office.

Thank you for your attention and cooperation regarding this issue. If you hav

g any questions pertaining to this
matter, please feel free to call me at (910) 796-7266. :

p steven H. Everhart, PhD.
District Manager

Sincerely

Ce: Jim Gregson, DCM
Ted Tyndall, DCM
Holley Snider, DCM
James F. Hopf

127 Cardinal Drive Ext., Wiimingtos, NG 78405 One )
Phone: 910-796-7215\FAX: 910-395-3964 Internet: waw nccoastalmanagement.net North Carolina

o Naturally
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4. F. UN «RWOOD rANTIC o c EAAl  PHONE 763-8003
ARGISTERED LAND SURVEYOR ’_________,/ P. 0. BOX 1108

120 MARKET STREET : WILMINGTON, N. C. 28402
55001 46" W

_..._.______-—.___.__—-
e ————

Qo.o
23
"9 3
] Q@
hg E _wawT B9
0 ’ .
- LoT 8%
taT 81
uj
Gurvey and plot for: w«&y"/ '23
' a
V. Parker Overton /b . .
and wife \ 2 ‘
Becky H. Overton 1o
S\ 4
Date: iarch 13, 1945 o "
3
Scale: 1" = OV s
. ’ ~
)] taDIcA-TES Coalt, Mo,
/ & 31. 5§’ Qo. ,?'

=

~  CONMBER ROAD

I, M. F. Underwood, Registered Land Surveyor of Wilmimgton, N, C., ca_rt.iry that I have

surveyed the lot or parcel of land sh

own on the above plot,
B, Section 18, Figure Eight Island as recorded in

Hanover County Registry and bein

the same being Lot 88, Block
Map Book 18 at Page 89 of the Naw. .

g a subdivision northeast of the City of Wilmington, N. C.
Thers are no encroachments. Linimpraved Lol

This lot is in FlooddZone All BFE 11 FEMA Map 370168 0061 E Saptember 3, 1992.

M. F. Underwood
N. C. Reg. No. L 747
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T i";(:AMA / '’ DREDGE & FILL

GENERAL PERMIT

"INew [ Modification [ Complete Reissue

[ Partial Reissue

Previous permit #
Date previous permit issued

As authorized by the State of North Carolina, Department of Environment and Natural Resources

and the Coastal Resources Commission in an area of environmental concern pursuant to | 5A NCAC

Applicant Name
Address

Project Location: County

[JRules attached.

Street Address/ State Road/ Lot #(s)
City M) L i O 1y~
Phone # (“1 ) = ) Subdivision L
Authorized Agent City ZIP_
Affacted Ifg:vA O IIE-IVIV_IF S:::A S Phone # ( ) River Basin /. E2
AEC(s): il s - Adj. Wtr. Body (nat_/man_/unkn)
ORW: yes / o PNA Crit. Hab. Clegmelia L Wi Leny S
Type of Project/ Activity

(Scale: )

Pier (dock) length
Platform(s)

Finger pier(s)

Groin length

Bulkhead/ Riprap length
avg distance offshore

max distance offshore

Basin, channel

cubic yards
Boat ramp

Boathouse/ Boatlift

Beach Bulldozing
Other 1

Shoreline Length

SAV: not sure yes  no
Sandbags: not sure yes no
Moratorium: n/a yes no
Photos: yes ' no
Waiver Attached: yes /no

A building permit may be required by:

Notes/ Special Conditions

L See note on back regarding River Basin rules.

Agent or Applicant Printed Name

Signature  ** Please read compliance statement on back of permit ##

Application Fee(s)

Permit Officer’s Signature

Issuing Date

Expiration Date

Local Planning Jurisdiction

Rover File Name



e HcAMA / [ DREDGE & FILL

GENERAL PERMIT

b New  [IModification

[ Complete Reissue

[Partial Reissue

Previous permit #
Date previous permit issued

As authorized by the State of North Carolina, Department of Environment and Natural Resources

and the Coastal Resources Commission in an area of environmental concern pursuant to | SA NCAC

Applicant Name

Address
City State - ZIP e
Phone # ( Y g Fax # ( )
Authorized Agent
Aff d Ocw OEW COPTA LJES CIPTS

i CIOEA [JHHF [IH [JUBA [IN/A
AEC(s): _

L1 PWS: CIFC:

ORW: vyes [/ no PNA yes //no Crit. Hab. yes / no

[T Rules attached.
Project Location: County .
Street Address/ State Road/ Lot #(s)
Subdivision e
City WYSAl ZIP
Phone # (__ ) River Basin

(nat' /man /unkn)

Adj. Wtr. Body
Closest Maj. Witr. Body

Type of Project/ Activity

(Scale: | )

Pier (dock) length
Platform(s)

Finger pier(s)

Groin length
number

Bulkhead/ Riprap length
avg distance offshore
max distance offshore

Basin, channel

cubic yards

Boat ramp

Boathouse/ Boatlift I

Beach Bulldozing

Other

Shoreline Length

SAV: not sure yes no
Sandbags: not sure yes no
Moratorium: nfa . yés .
Photos: yes
Waiver Attached: yes

A building permit may be required by:

i
1
i
|

|| See note on back regarding River Basin rules.

Notes/ Special Conditions

Agent or-ﬂbnp'l_é_caht Printed Name

Signature  ** Please read compliance statement on back of permit **

Application Fee(s)

Check #

Permit Officer’s Signature

Issuing Date Expiration Date

Local Planning Jurisdiction Rover File Name




STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA
COASTAL RESOURCES COMMISSION
COUNTY OF NEW HANOVER CRC-VR-03-09

IN THE MATTER OF:
PETITION FOR VARIANCE
BY FIGURE EIGHT ISLAND
HOMEOWNERS ROBERT
KENEFICK, ET AL

FINAL ORDER

This matter was heard on oral arguments and stipulated facts at the regularly scheduled
meeting of the North Carolina Coastal Resources Commission (hereinafter CRC) on July 23,2003,
in Raleigh, North Ca}'olina pﬁrsuant to N.C.G.S. § 113A-120.1 and T15A NCAC 7J.0700, et seq.
Assistant Attorney General Meredith Jo Alcoke appeared for the Department of Envlironment and
Natural Resources, Division of Coastal Management. Mack Paul, Esq. and William A. Raney, Jr,,
Esq. appeared on behalf of the Petitioners.

Upon consideration of the stipulated facts, record documents and the arguments of the
parties, the CRC adopts the following:

STIPULATED FACTS
1. Petitioners are fifteen lot owners on the northern end of Figure Eight Island in New Hanover

County, North Carolina. The individual Petitioners are listed in Petitioners’ variance request

materials.

2. Fifteen lots on the north end of Figure Eight Island extending from 9 Comber Road on the
south to 8 Inlet Hook on the north (inclusive) have been sandbagged under the general permit
provisions on 15A NCAC 7H .1700 ef seq. The site is depicted in Petitioners’ site plan and

enlarged site plan submitted with the variance petition.



2
Lots 9 through 12 Comber Road and 5 through 7 Inlet Hook were the subject of a variance
petition in July 2002. The 2002 petition requested permission to install emergency sandbags
prior to the erosion escarpment being located within 20" of the foundation of the houses on
these lots. The variance petition was denied. All of the houses later qualified for sandbags
under-the general permit when the continued erosion caused the escarpment to be located
within 20' of the foundation of the structures. Some houses qualified as imminently
threatened where accelerated erosion increased the nisk of imminent damage to the structure.
15A NCAC 7H .0308(a)(2)(B).
* The lots are within the Ocean Hazard Area of Environmental Concemn (AEC). All lots are
located within the Ocean Erodible AEC and all lots except lots 9, 10, and 11 Comber Road
are also located within the Inlet Hazard AEC.
The long-term annual erosion rate for this ocean hazard area is 2 feet per year. The setback
for the inlet hazard area is equal to the setback required in the adjacent ocean hazard area.
The first emergency sandbag permits were issued to 16 Comber Road (Rayfield) and 4 Inlet
Hook (Taylor) on October 9,2001. The last CAMA General Permit fér sandbags was issued
to 8 Inlet Hook (Woodbury) on January 31, 2003. The CAMA General Permits for
Petitioners are provided in Petitioners’ variance request materials.
Petitioners’ sandbags are eligible to remain in place until at least May 2008 because the
Figure “8" Beach Homeowner’s Association, Inc. has an active CAMA Major Permit for
beach nourishment. 15A NCAC 7H .1705(a)(7)(A).
In accordance with the provisions of 7H .1705(a)(10), the base width of the sandbag structure

“shall not exceed 20 feet, and the height shall not exceed six feet.”



10.

11

12.

13.

14

15.

16.

3

Certifications of Exemption have been issued for maintenance or repair of the emergency
sandbags on April 19, 2002 (16 Comber), June 3, 2002 (13 - 16 Comber), November 22,
2002 (16 Comber), January 6, 2003 (15 Comber — 6 Inlet Hook), January 30, 2003 (9
Comber — 14 Comber), and April 28, 2003 (9 Comber — 6 Inlet Hook).

The sandbag structures have been overtopped by waves.(;n numerous occasions since their
installation with significant erosion occurring to the property behind at least some of the bags
in August 2002, October 2002, January 2003, April 2003.

The sandbags were originally installed above the mean high water line as required by the
rules. Erosion from subsequent storm event and lunar tides have lowered the beach profile
so that portions of some of the bags are covered by the waters of a normal high tide event.
Since 1996 this stretch of shoreline has been subject to chronic erosion as a result of the
northward movement of the main channel of Rich Inlet.

This stretch of shoreline has also been subject to erosion from storms, including two
hurricanes in 1996, one hurricane in 1998, one hurricane in 1999 as well as numerous
northeasters.

The sand displaced from behind the bags, when storms or high tides caused waves to overtop
the base, has not visibly remained on the ocean beach seaward of the bags but has apparently
been swept into the inlet system by inlet-related currents.

On June 14, 2003, the top elevation of the highest sandbag at 5 Inlet Hook, 3 Inlet Hook
walkover, 12 Comber Road, and 9 Comber Road ranged from 6' above mean high water to
2.4' above mean high water.

On June 14, 2003, the elevation of the beach surface at the scaward toe of the exposed



17.

18.

19.

20.

21.

22,

23.

4

sandbags in these four locations ranged from -0.1' mean high water to -2.8' mean high water.
Petitioners have not measured the remaining iots. The elevations appear to be similar.

The average elevation of the top of the bags in the four locations referenced above was 4.3'

above mean high water and the average elevation of the beach surface at the seaward toe of

the bags was -1.5' mean high water.

The sandbag structures of the size permitted under the general permit, and presently existing
on the lots, have not preventea waves from overtopping the bags and eroding the area behind
the bags.

The photographs submitted by the Petitioners are accurate depictions of the conditions of the
properties on the dates indicated on the photographs.

The location of the main ebb channel of Rich Inlet as depicted on the photographic exhibit
is a generally accurate depiction of the location of the inlet channel on the dates indicated.
The main ebb channel of Rich Inlet has moved significantly to the south since the winter of
2002 and appears to be in a favorable position for the Petitioners’ shoreline to begin to
rebuild.

Dr. William Cleary, coastal Geologist and professor at the University of North Carolina at
Wilmington serves as a consultant to the Figure “8” Beach Homeowners’ Association. In
the summer of 2002, Dr. Cleary provided an analysis of the reasons for the shoreline erosion
at the Petitioners’ properties. This analysis is attached as Exhibit A. Illustrative photographs
will be presented at the Commission’s hearing on this matter.

In May of 2003 Dr Cleary provided an addendum to his analysis containing information

gathered since the analysis of the summer of 2002. This addendum is attached as Exhibit B.
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25.

26.

27.

28.

29,

5
[lustrative photographs will be presented at the Commission’s hearing on this matter.
The data and opinions of Dr. Cleary represent the best information available to explain the
causes of the erosion and the likelihood of a natural recovery of this stretch of shoreline.
The Figure “8” Beach Homeowners’ Association is not proposing beach nourishment of this
stretch of shoreline because the inlét'related erosion would make nourishment ineffective at
this time and‘because Petition;ars believe natural processes provide the best long-term
solution to the erosion problems.
The Petitioners request a variance from the provisions of 15A NCAC 7H 1705(a)(10) that
limit the height and width of the bags to 6’ x 20' to allow a higher and wider sandbag
structure for the temporary protection of thc;ir houses from erosion.
The specific variance requested is to vary the limits on the height and width of the sandbag
structures as follows:
1. The height of the topmost bag of the structure shall not exceed 10 feet above the
mean high water.
il. The seaward toe of the structure shall not extend farther seaward than its original
location.
il. The total width of the structure shall not exceed 40 feet.
The proposed expansion of the sandbags is depicted on engineered drawings located in
Petitioners’ variance request materials.
Additional facts were presented by the parties at the hearing on the variance request and are
further stipulated facts upon which this Final Orde;' is based. Those additional facts are

recorded on the audio tape of the hearing and incorporated herein by reference.
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The Coastal Resources Commission makes the following:

CONCLUSIONS OF LAW

1. The CRC has jurisdiction over the parties and the subject matter.
2. The parties have been correctly designated.
3. All notices for the proceeding were adequate and proper.

4. The Commission concludes that the Petitioners have demonstrated that strict
application of Rule 15A NCAC 7H .1705(a)(10) to their permit applications will result in
unnecessary hardships. The Petitioners’ variance request materials, the staff regommendation, and
the stipulated facts are incorporated by reference as support for this conclusion.

5. The Commission concludes that the Petitioners have demonstrated that their
hardships result from conditions peculiar to the project properties. The Petitioners’ variance
request materials, the staff recommendation, and the stipulated facts are incorporated by reference
as support for this conclusion.

6. The Commission concludes that the Petitioners have demonstrated that their
hardships do not result from their own actions. The Petitioners’ vaﬁance request materials, the staff
recommendation, and the stipulated facts are incorporated by reference as support for this
conclusion.

7. The Commission concludes that the Petitioners have demonstrated that their proposed
development is within the spirit, purpose and intent of the Commission's rules; that it will secure
public safety and welfare; and that it will preserve substantial justice. The Petitioners’ variance
request materials, the staff recommendation, and the stipulated facts are incorporated by reference

as support for this conclusion.
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ORDER
THEREFORE, the petition for variance from Ti5A NCAC 7H .1705(a)(10) is GRANTED.
The Petitioners may vary the height and width of Petitioners’ sandbag structures as follows:

(1) The height of the topmost bag of the structure shall not exceed 10 feet above mean
high water.

) The seaward toe of the structure shall not extend farther seaward than its original
location. |

3) The total width of the structure shall not exceed 40 feet.

The variance is subject to the following conditions:

(a) The elevation of the top of the sandbags may not exceed the elevation of the land
around the houses; and

(b) In the event that any sandbag structure fails, the Petitioners shall remove the

sandbags from the public beach.

This the 25th day of July, 2003.

)
]

e o S I
W -
‘Q v ST PR e e,

Eugene B. Tomlinson, Jr., Chairman
Coastal Resources Commission
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CERTIFICATE OF SERVICE
This 1s to certify that I have caused the foregoing Final Order to be served upon the
Petitioners by depositing a copy thereof in the U.S. Postal Service with sufficient postage for
delivery by first class mail and addressed to:

W.A. Raney, Jr.

Wessell & Raney, LLP
107-B North Second St.
PO Box 1049
Wilmington, NC 28402

Meredith Jo Alcoke
Assistant Attorney General
Environmental Division
"PO Box 629

Raleigh, NC 27602

This the 25th day of July, 2003, %
ilYB. Hickéy
ecial Deputy Attorne @ al
N.C. Department of Justite

P.O. Box 629

Raleigh, NC 27602-0629
(919) 716-6942

Counsel to the Commission
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STATE OF NORTH CAROLINA
AFFIDAVIT OF BILL & IRENE CAGNEY

COUNTY OF NEW HANOVER

The undersigned, Bili and Irene Cagney, first being duly sworn, avers and says:

1. Our names are Bill and Irene Cagney and we own property at 14 Comber Road on
Figure Eight Island, New Hanover County, North Carolina.

2. Our property is located immediately adjacent to, and on the north side of, the
property owned by Parker and Becky Overton at 13 Comber Road, Figure Eight
Island.

3. We strongly support the Overtons’ request for a variance to allow sandbags to

remain in place along the oceanfront of their lot at 13 Comber Road.

4. As the owners of oceanfront property immediately adjacent to the Overtons, we
are very concerned about the adverse consequences from occan erosion that we
believe will result from a removal of any sandbags.

5. Given the past erosion experienced in this oceanfront area, we anticipate that the
removal of the sandbags at 13 Comber Road will lead to erosion damages not
only to the Overton lot but also to our adjacent property.

6. We request that the Coastal Resources Commission grant the variance request of
the Overtons allowing sandbags to remain in place on the lot at 13 Comber Road
in order to protect our oceanfront properties.

-t
This the ,&L day of June, 2010. éa @
Bill Cagney U ) J

L N\
\SZAM- g/ @/ﬁ‘fq A /
Irene Cagney \f Y

Sworn to and subscribed before me
this the’ ¥ ¢/day of June, 2010.

g NS
d d Q@ Uy
Notary Public s //{/// - o ‘AQTAi}, L, 3
My commission expires: & / A ¢ S, B S PTE
‘ - PUBL\G .-'o :
P T
Pyl




HTATE OF NORTII CAROLINA

ALFIDAVIY OF GREG & NANCY NELSON

CLOUNTY OF NASI

th

0.

Sworn to and subseribed before me

Qur names are Greg and Naney Nelson and we own property at 12 Comber Road on
Figure Bight Island, New [anoter County, North Carolina,

Qur properly is localed immuodiately adjacent to, and on the south side of, the propetty
ownetl by Parker and Becky Overton al 13 Comber Road, ipure Eight Island.

We strongly support the Overtons’ reguest fut a varfanee 1o allow sandbags Lo remain in

place atong the oceantront of their lot at 13 Comber Road.

As the owners of oceanfront propetly adjacent (o the Overtons, we are very concemed
~about the adverse consequences rom ocein erosion that we believe will result from a

retnoval of any sandbags,

Given the past erosion expericnced in this oceaulront area, we anticipate that the removal
of the sandbags at 13 Comber Road will lead to crosion dammages not only to the Overton
lot but also 1o our adjacent property.

We request that the Coastal Resources Commission gramt the variance request ol the

Overtons allowing sandbags to remain in place on the Jot at 13 Comber Road in order to
protcct our occanfront propertics.

/}v /I/Af

Dr. (_m. v Nélson

A

Nancy L,!fmn

this the /. Q_ day of June, 2010.

Lk A L tlans?

Notary Public
My cominission cxpires: 4 %7
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INLET HAZARD AREA BOUNDARIES UPDATE:

Recommendations to the North Carolina Coastal Resources Commission

Final Report Prepared and Submitted by:
Jeffrey D. Warren, PhD, CPG

Kenneth R. Richardson

North Carolina Division of Coastal Management
Report # CRC 10-26

May 2010




3.8 Rich Inlet
BACKGROUND (summarized from Cleary and Marden, 2001)

¢ Inlet drains an expansive marsh area where two large tidal creeks, Nixon and
Green channels, connect the AIWW

e Inlet’s large tidal prism and historic stability are primarily responsible for the size
of the ebb-tidal delta

e The ebb delta has been estimated to contain eight million cubic meters of
sediment to a depth of six m (19.7 ft)

e Compared to other inlet systems found in this region, Rich Inlet is a relatively
large inlet and depths in the main channel range from five to seven m (16 to 23
ft)

BOUNDARY SUMMARY

LEFT SIDE OF INLET (Figure Eight Island)
Shorelines analyzed (9): 1938, 1958, 1973, 1980, 1992, 1997, 1998, 2003, 2004

e Original IHA boundary @ DCM transect 2173

e Proposed IHA boundary @ DCM transect 2151 (IHA boundary movement 3,630
ft or 1,100 m southwest)

Proposed IHA boundaries were delineated based on statistical shoreline trends, inlet
processes, and geomorphology. Statistical shoreline trend analysis (standard deviation
of shoreline position and average rate of shoreline change) identified transect 2151 as
the point along the oceanfront where inlet processes were no longer dominant. At
transect 2151 the historical average beach width was used to define the landward
extent of the proposed IHA boundary and transitioned to the maximum historical beach
width between Clamdigger Point and the private drive that connects Beach Road to Surf
Court. The proposed IHA boundary continued to follow maximum beach width along
Beach Road and back to Oyster Catcher Road where it intersected the existing IHA
boundary and followed that boundary to the backside of the island. A sand spit on the
back-barrier portion of the island, the formation of which was driven by inlet processes,
was also included in the proposed IHA. Inclusion of inlet-related spits has been the
standard for all of the proposed IHAs presented in this report. Man-made landmarks
(e.g., existing streets and parcel lines) were taken into consideration by DCM staff to
refine the proposed IHA boundary. Refer to Figure 3.10 for proposed IHA boundary.
Additional data figures for this inlet are included in the appendix.
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RIGHT SIDE OF INLET (Lea/Hutaff Island complex)
Shorelines analyzed (9): 1938, 1958, 1973, 1980, 1992, 1997, 1998, 2003, 2004
e Original IHA boundary @ DCM transect 2208

e Proposed IHA boundary @ DCM transect 2370 (proposed IHA moved 26,730 ft
or 5 mi (8,038 m or 8 km) to the northeast to include the northeastern-most
portion of Figure Eight Island, Rich Inlet, the Lea/Hutaff Island complex — joined
after the closure of Old Topsail Inlet, New Topsail Inlet and the southwestern-
most portion of Topsail Island)

Similar to Masonboro Island, the Lea/Hutaff Island complex (also referred to as Coke
and No-Name islands) was created as Old Topsail Inlet closed in 1997 and is heavily
influenced by Rich Inlet as well as New Topsail Inlet flanking it to the north. Based on
the narrow and low-lying geomorphology of the island complex (e.g., lack of dune ridges
and extensive overwash) and inlet processes, the CRC Science Panel determined that
the Rich Inlet IHA should include the Lea/Hutaff Island complex in its entirety.
Therefore, the proposed Rich/New Topsail IHA extends to Topsail Island (the northern
proposed IHA boundary of New Topsail Inlet). This IHA includes the existing IHA for
Old Topsail Inlet (spanning transects 2259 to 2301). Refer to Figure 3.11 for proposed
IHA boundary. Additional data figures for this inlet are included in the appendix.
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Figure 3.10. Proposed IHA boundary for the southwestern side of Rich Inlet (Figure
Eight Island).
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Figure 3.11. Proposed IHA boundary for the area between Rich Inlet and New Topsail
Inlet.
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Parker Overton
Variance Request
July 15, 2010

13 Comber Road
Figure Eight Island
New Hanover County



Aerial Photography 05/26/2006
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13 Comber Road
North End
Figure Eight
Island



Former Location of
Single Family
Residence

13 Comber Road
Figure Eight Island
New Hanover County

5586 19600 5-26-06 RC-




View of property and existing sandbags facing
northwest on 03/06/08




NC Division of Coastal Management
Historic Shorelines
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SHORELINES
Date Range
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View of property shoreline facing south from 6586 9890 5-26-06 RC-
the north property corner 01/29/09 ] iy
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Sandbags at Comber Road
DCM Aerial Flight Photo 04/23/10

Relocated Home
21 Comber Road

13 Comber Road

Start Sandbags
5 Comber Road 16 Comber Road

Vacant Lot



Sandbags at Inlet Hook Road

DCM Aerial Flight Photo 04/23/10

End of Sandbags
17 Comber Road 8 Inlet Hook Road




13 Comber Road

remaining structures: driveway, decking,
underground septic system, and dog fence with foundation 06/23/10




Sandbag repairs at adjacent property
to the north 06/23/10




Sandbag repairs at adjacent property
to the south 06/23/10
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Existing Sandbags at 13 Comber Road
06/23/10
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management
Beverly Eaves Perdue, Governor James H. Gregson, Director Dee Freeman., Secretary

MEMORANDUM CRC-10-24

To: The Coastal Resources Commission

From: Michael Christenbury, Wilmington District Planner

Date: June 24, 2010

Subject: Certification of the Sunset Beach Core Land Use Plan (July 15, 2010 CRC Meeting)

Staff Recommendation: Certification of the Town of Sunset Beach Core LUP based on the
determination that the document has met the substantive requirements outlined within the
2002 7B Land Use Plan Guidelines and that there are no conflicts evident with either state
or federal law or the State’s Coastal Management Program.

Overview

The Town of Sunset Beach is located in southwestern Brunswick County, adjacent to the Town
of Ocean Isle Beach and immediately to the north of the North Carolina/South Carolina state
line. Since 1990, the Town of Sunset Beach has annexed a significant amount of land on the
mainland. Currently Sunset Beach has more land area on the mainland than on the barrier island
portion of the town. The Town is separated from the mainland by the Atlantic Intracoastal
Waterway and is linked to the mainland by a single wooden pontoon bridge. A new high-rise
bridge is currently under construction and is slated to open to traffic within the coming months.
The Town of Sunset Beach has a year round population of approximately 2,200 with a seasonal
peak population of approximately 7,800. The Town does not have significant issues with
oversized structures on the barrier island portion of the town.

The Future Land Use Plan Map depicts the majority of the Town as ‘Residential Low Density’
and ‘Residential High Density’ type designations. Sunset Beach is considered a ‘family beach’
type community with the majority of land uses consisting of residential. A moderate amount of
commercial uses exist within the town, the vast majority of which are located on the mainland.
The housing stock within the town is primarily single-family residential with some duplex and
multi-family uses. A substantial portion of the Town on the mainland is developed as resort-type
golf course communities or planned residential communities. The Town is currently working
with Brunswick County and Brunswick County Public Utilities to install a centralized planned
sewer system throughout the town’s planning jurisdiction.

127 Cardinal Drive Ext., Wilmington, North Carolina 28405
Phone: 910-796-7426 \ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper



Some notable policies within the Sunset Beach Land Use Plan include the following:

Policy 17 (A): The Town shall retain a 35-foot height limitation for residential,
commercial and institutional structures on the island.

Policy 17 (C): No structure on the mainland shall be allowed to exceed 50 feet
in height. This restriction includes any and all uses and building types
currently allowed in the Town.

Policy 51: The Town shall require all existing development with on- and/or
off-site wastewater systems in the Sunset Beach planning jurisdiction, as well
as any future developments, to connect to the Brunswick County sewer system.

Policy 71 (A): When central sewer service becomes available, the Town shall
require all septic systems in use in the Town’s jurisdiction to be professionally
pumped-out and crushed, filled or retrofitted to be used as a “‘storm water
cistern”.

The Town of Sunset Beach held a duly advertised public hearing and voted by resolution to
adopt the land use plan on June 7, 2010. The plan was prepared through a facilitated process
utilizing workshops with citizens, elected officials, and the Land Use Planning Committee. The
goals and policies in the plan are a result of detailed analysis and discussion of key issues
identified in the workshops.

The public had the opportunity to provide written comments up to fifteen (15) business days

prior to the CRC meeting (July 15, 2010). June 24™ was the deadline date. No comments were
received, written or otherwise.

To view a hard copy of the Sunset Beach Core Land Use Plan, go to the link below and scroll
down to Sunset Beach LUP.

http://www.nccoastalmanagement.net/Planning/under review.htm

Page 2 of 2
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Preamble

The State of South Carolina should be commended for its foresight and early action on
beachfront management issues. Recognizing increasing shoreline development and chronic
erosion issues, the SC Coastal Council appointed a 25-member Blue Ribbon Committee on
Beachfront Management in 1987 to make recommendations for long-term improvements in
beach planning and management. Their recommendations created the foundation for the 1988
South Carolina Beachfront Management Act, and a state beach management program that was
recognized nationally for its advancement of science-based policies to reduce coastal
vulnerabilities and protect sensitive resources.

Two decades later, there are now enhanced capacities at the local level, a number of lessons to
be learned from policy and regulatory implementation, and growing attention to threats from
chronic erosion and storms. We believe that this Committee was formed at the right time, to help
our state reflect on two decades of beach management and identify continuing vulnerabilities
and conflicts. Our report was intended to help clarify longstanding policy, reduce community
vulnerabilities, resolve conflicts, improve public and private planning, save money, enhance key
resource protections, reduce liabilities, and improve public access; but more generally, to
ensure the long-term health of coastal shorelines and vitality of the coastal economy.

The Committee did not perfectly represent all interest groups, but maintained consistent
participation of 23 members from academia, resource agencies, the private sector, nonprofit
organizations, and the public — not to ““vote” on new rules, but to identify common ground and
areas of disagreement to help set the context for future policy deliberations. Because shoreline
management involves interweaving actions and influences at the federal, state, and local level,
the recommendations we present here are targeted not just toward DHEC-OCRM, but are also
for consideration by the General Assembly, other state agencies, and local governments.

The members of this Committee met in 14 full-day meetings over a two-year period. We have
attended meetings in Columbia, Myrtle Beach, Beaufort, and Charleston, and spent countless
hours drafting policy recommendations and debating finer details, many of which do not appear
in the final report. We volunteered our time and commitment to this effort because we feel that it
is of critical importance to the state, and hope that we have created a new foundation for
successful shoreline management for the next two decades and beyond.

Jeff Allen Hamilton Davis
Sara Brown Rick DeVoe Scott Harris
Mark Caldwell Kirstin Dow Norm Levine
Jimmy Carroll Josh Eagle Jim London
Marc Cherry Jill Foster Chris Mack
Mary Conley Paul Gayes Tara Miller
Toni Connor-Rooks G. Robert George Jim Morris

Paul Conrads Tina Hadden Bob Van Dolah
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EXECUTIVE SUMMARY

Just over twenty years ago, a “Blue Ribbon Committee on Beachfront Management” was
convened by the former South Carolina Coastal Council to address what was considered a
“crisis” situation involving our beaches. Recognizing the threats of chronic erosion, sea level
rise, increased shoreline development, and a lack of comprehensive beachfront planning and
management, the panel developed recommendations that provided guidance to state regulators
and legislators in developing state beach management policies. Most of their recommendations
were adopted into law throug