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I.  WAKE COUNTY SUPERIOR COURT 

CRC v. RRC, File No. 23CV031533. The CRC requested declaratory judgment against 
the RRC on issues relating to the RRC’s decision not to approve thirty rules readopted and 
revised by the CRC during its periodic review of rules. The case is ongoing. 

Cedar Point v. CRC, File No. 24CV000121-910. Plaintiff Cedar Point filed a complaint 
for declaratory judgment in Wake County Superior Court based on its allegation that the 
CRC abused the emergency rule process and by doing so caused it harm. In its Complaint, 
Cedar Point, a developer, alleged it received CAMA Major Permit No. 79-22 from DCM to 
begin developing a subdivision, including preparation of individual lots, roads, and 
stormwater and utility infrastructure on part of the Site located near Bogue Sound in 
Cedar Point, Carteret County, NC. The developer did not challenge the issuance of the 
CAMA Permit when it was issued in 2022. The Permit includes Condition No. 1 requiring 
the developer satisfy the NC Department of Natural and Cultural Resources’ requirements, 
including performing a comprehensive archaeological survey after an initial archaeological 
survey found significant remains on site. I have been assigned to represent the CRC, The 
CRC’s Motion to Dismiss Complaint was filed March 11, 2024 (see attached).  

 
II.  PETITIONS FOR JUDICIAL REVIEW (PJR) 

Petitioners Clifton et. al. (22 CVS 1074) – Carteret Co. Superior Court. The 
Commission denied the request of several lot owners in the Beaufort Waterfront RV Park to 
appeal the permit issued to Collette Properties LLC & Beaufort Waterway RV Park to 
construct a dock on the waterfront by their lots. The Chair held that the property and 
contract claims raised were not within DCM, CRC, or OAH’s jurisdiction. Petitioners filed a 
PJR in superior court. An order to stay was filed December 21, 2022 at Petitioner’s request.  
  

III. OFFICE OF ADMINISTRATIVE HEARINGS (OAH) - None 

 
IV. VARIANCES: There were no variances at February meeting. The Commission will 
consider two variances at its April meeting.  

 
V. REQUESTS BY THIRD PARTIES TO FILE CONTESTED CASES IN OAH: 
Following is a review of the outstanding requests: 
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   Lisa Collison (CMT24-01) a property owner in the Osprey Community in Duck, 
NC, submitted a request for a hearing to challenge the issuance of CAMA Major Permit 01-
24 to Vesta North Carolina, PB LLC on January 5, 2024 authorizing placement of olivine 
sand within the shoreline including the Osprey community beach access in Dare County. 
Petitioner alleges the permit is contrary to 15A NCAC 07H. 0207. The decision denying the 
request was issued February 23, 2024. Petitioner did not appeal that decision and I will 
close my file.  

 Paul Mills (CMT24-02) submitted a request for a hearing to challenge the issuance 
of CAMA Permit 91628B authorizing construction of a pier and slip in Craven County, NC. 
On February 29, 2024, the Chair denied the request in part because Petitioner did not 
identify what about the Permit decision is contrary to CAMA or the Commission’s rules. 
Petitioner did not file a PJR within the thirty days required by statute. I will close my file. 

 Mary Lowe (CMT24-04) requested a contested case hearing to challenge issuance 
of CAMA GP 92479C authorizing construction of a bulkhead based on the claim it violates 
07H .1105(3) by allowing an extension 15 feet waterward from the current bulkhead. The 
FAD issued March 8, 2024 denied the request on the grounds the permitted development 
was not inconsistent with CAMA or the Commission’s rules. To date, we have not received a 
PJR.  

  Roman Golovka and Olga Manziy (CMT24-05) requested a contested case 
hearing to challenge CAMA Minor Permit No. OB2023-111 issued on February 14, 2024 by 
Currituck County CAMA Local Permit Officer for the development of a new swimming pool 
and associated decking and fence. Petitioners allege the Permit was issued contrary to 15A 
NCAC 7H .0308(b)(1). The Chair granted the request on the grounds that Petitioner had 
raised factual issues to be resolved through a contested case hearing in OAH. Petitioners 
have until April 15, 2024 to file the petition for a contested case hearing.   

 Cox Family (CMT24-06) requested a contested case hearing to challenge Minor 
Permit No. 23-027 authorizing construction of bathhouse in the setback. Petitioner claims 
the Permit is contrary to N.C. Admin. Code 15A NCAC 07H .0209(d)(10)(C). The Chair will 
issue a FAD by April 12, 2024.  
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STATE OF NORTH CAROLINA 
 
COUNTY OF WAKE 

 IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

24-CV-000121-910 
 

 
CEDAR POINT DEVELOPERS, LLC,  
 
  Plaintiff, 
 
v. 
 
COASTAL RESOURCES COMMISSION, 
 
 Defendant. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
 

MOTION TO DISMISS AND 
MEMORANDUM IN SUPPORT 

Rule 12(b)(1) & (6) 
 
 

   
NOW COMES DEFENDANT, the North Carolina Coastal Resources Commission 

(“CRC”), by and through undersigned counsel, and moves this Court pursuant to Rule 12 of 

the North Carolina Rules of Civil Procedure, to dismiss Plaintiff’s entire Complaint for lack 

of subject matter jurisdiction pursuant to N.C.R. Civ. P. 12(b)(1) based on Plaintiff’s failure 

to exhaust administrative remedies and lack of standing and under N.C.R. Civ. P. 12(b)(6) 

on the grounds that Plaintiff’s Complaint fails to state a claim upon which relief can be 

granted. N.C. Gen. Stat. § 1A-1, Rule 12. 

In support of this motion, Defendant shows the Court the following:  

PROCEDURAL AND STATUTORY BACKGROUND 

A. The Coastal Management Program. 

1. The Coastal Zone Management Act of 1972 (“CZMA”) was enacted to address 

national coastal issues and establishes a voluntary partnership between the federal 

government and U.S. coastal and Great Lakes states, including North Carolina. 16 U.S.C. § 

1451, et. seq. The federal statute requires each participating state to adopt its own coastal 

management program. The General Assembly met the federal CZMA requirement by 

adopting the Coastal Area Management Act of 1974 (“CAMA”). N.C. Gen. Stat. § 113A-100 
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et. seq. Through CAMA, the General Assembly established the CRC and set out the 

requirements and responsibilities for the CRC, the Division of Environmental Quality 

(“DEQ”), and the Division of Coastal Management (“DCM”), including delegating 

implementation of the program to the CRC and administration of the program to DCM within 

DEQ. Id.  

2. The General Assembly included legislative findings in CAMA establishing 

“that among North Carolina’s most valuable resources are its coastal lands and 

waters . . . which should be preserved and enhanced.” N.C. Gen. Stat. § 113A-102(a). 

Accordingly, the General Assembly found “that an immediate and pressing need exists to 

establish a comprehensive plan for the protection, preservation, orderly development, and 

management of the coastal area of North Carolina.” Id.  

3. The General Assembly established the following legislative goals to guide the 

CRC’s work as it implemented the Coastal Area Management System:   

(1) To provide a management system capable of preserving and 
managing the natural ecological conditions of the estuarine 
system, the barrier dune system, and the beaches, so as to 
safeguard and perpetuate their natural productivity and their 
biological, economic and esthetic values; 
 

(2) To insure that the development or preservation of the land and 
water resources of the coastal area proceeds in a manner 
consistent with the capability of the land and water for 
development, use, or preservation based on ecological 
considerations; 
 

(3) To insure the orderly and balanced use and preservation of our 
coastal resources on behalf of the people of North Carolina and 
the nation; 
 

(4) To establish policies, guidelines and standards for: 
 

a. Protection, preservation, and conservation of natural 
resources including but not limited to water use, scenic 
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vistas, and fish and wildlife; and management of transitional 
or intensely developed areas and areas especially suited to 
intensive use or development, as well as areas of significant 
natural value; 
 

b. The economic development of the coastal area, including but 
not limited to construction, location and design of industries, 
port facilities, commercial establishments and other 
developments; 
 

c. Recreation and tourist facilities and parklands; 
 

d. Transportation and circulation patterns for the coastal area 
including major thoroughfares, transportation routes, 
navigation channels and harbors, and other public utilities 
and facilities; 

 
e. Preservation and enhancement of the historic, cultural, and 

scientific aspects of the coastal area; 
 

f. Protection of present common-law and statutory public 
rights in the lands and waters of the coastal area; 
 

g. Any other purposes deemed necessary or appropriate to 
effectuate the policy of this Article. 

 
N.C. Gen. Stat. § 113A-102(b). 
 

4. The CRC is statutorily required to adopt rules establishing guidelines that 

are “consistent with the goals of the coastal area management system.” N.C. Gen. Stat. § 

113A-107(a). The CRC is additionally tasked with adopting rules related to permitting for 

development in the coastal area. N.C. Gen. Stat. § 113A-124(c). Together, CRC and the 

DCM are responsible for implementing and enforcing the permitting program set out in 

CAMA and the Dredge and Fill Law and the CRC’s associated rules. N.C. Gen. Stat. §§ 

113A-117, 113A-124, 113-229(e), 113-230; 15A N.C. Admin. Code 7J .0201 et. seq. 

5. The CRC’s rules implementing the coastal management program are set 

forth in Title 15A, Chapter 7 of the N.C. Administrative Code (hereinafter “N.C. Admin. 
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Code” or “Code”) and divided into various subchapters by subject matter. The sixteen CRC 

emergency rules at issue in this litigation are among those included in Subchapters 07H, 

07I, 07J, and 07M.  

6. Subchapter 07H provides “State Guidelines for Areas of Environment 

Concern” which describe types of areas, designates areas as AEC, explains the significance 

and management objectives for these areas, adopts general and specific “use standards” 

(otherwise known as requirements), and provides general permit guidelines that for certain 

types of development within designated AECs consistent with the legislative goal of 

preserving natural and cultural resources in N.C. Gen. Stat. § 113A-102(b)(4). In addition, 

the CRC’s objective of protecting fragile coastal natural and culture resource areas under 15A 

N.C. Admin. Code 07H .0500 et. seq. allows it to develop rules limiting “development [which] 

could result in major or irreversible damage to natural systems or cultural resources, 

scientific, educational, or associative values, or aesthetic qualities.” 15A N.C. Admin. Code 

07H .0501. The emergency rules that are the subject of this litigation include three rules in 

Subchapter 07H:  

a. 15A N.C. Admin. Code 07H .0507 Unique Coastal Geologic 
Formations (designating the Jockeys Ridge AEC); 
 

b. 15A N.C. Admin. Code 07H .0508 Use Standards (for the Jockey’s 
Ridge AEC); and  
 

c. 15A N.C. Admin. Code 07H .0509 Significant Coastal Archaeological 
Resources AEC (designating the Permuda Island AEC). 

 
7. In Subchapter 07I, the CRC promulgated rules “establishing the means and 

procedures by which local governments may request and receive the funds necessary to 

implement” an approved program to issue and enforce CAMA minor permits (a delegated 

program with coastal local governments).  The emergency  rules that are the subject of this 
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litigation include one rule in Subchapter 07I:  

a. 15A N.C. Admin. Code 07I .0702 When the Local Permitting Agency 
Exceeds Local Authority. 
 

8. In Subchapter 07J, the CRC promulgated rules establishing “procedures for 

processing and enforcement of major and minor development permits, variance requests, 

appeals from permit decisions, declaratory rules, and static line exceptions.” The emergency 

rules that are the subject of this litigation include  five rules in Subchapter 07J:   

a. 15A N.C. Admin. Code 07J .0203 Standards for Work Plats;  
 

b. 15A N.C. Admin. Code 07J .0204 Application Processing;  
 
c. 15A N.C. Admin. Code 07J .0206 Public Notice Requirements (for 

permit applications);  
 
d. 15A N.C. Admin. Code 07J .0207 Review of Major Development and 

Dredge and Fill Applications; and 
  
e. 15A N.C. Admin. Code 07J .0208 Permit Conditions. 

 
9. In Subchapter 07M, the CRC adopted policy guidelines to be “followed in public 

and private use of land and water areas within the coastal area” as required by N.C. Gen. 

Stat. § 113A-107. The general policy guidelines in 15A N.C. Admin. Code 07M also promote 

the State’s ability to comment on federal projects as allowed by the CZMA. The emergency 

rules that are the subject of this litigation include seven rules in Subchapter 07M:  

a. 15A N.C. Admin. Code 07M .0401 Coastal Energy Development – 
General Policies;  

 
b. 15A N.C. Admin. Code 07M .0402 Coastal Energy Development – 

Definitions;  
 
c. 15A N.C. Admin. Code 07M .0403 Coastal Energy Development – 

Specific Policy Statements;  
 
d. 15A N.C. Admin. Code 07M .0701 Mitigation – General Policies;  
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e. 15A N.C. Admin. Code 07M .0703 Mitigation Projects;  
 
f. 15A N.C. Admin. Code 07M .0704 Mitigation – Specific Policies; and  
 
g. 15A N.C. Admin. Code 07M .1101 Beneficial Use of Dredged 

Materials From Navigation Channel Maintenance – General 
Policies.  
 

B. The Periodic Review Process. 
 

10. In the 2013 legislative session, the General Assembly enacted Session Law 

2013-413 establishing the “Periodic Review and Expiration of Existing Rules.” The statute 

requires covered agencies, including the CRC, to review their existing rules every ten years. 

N.C. Gen. Stat. § 150B-21.3A, 

11. As part of the decennial review requirement, agencies, including the CRC, 

must readopt all existing rules that the agency deems necessary. N.C. Gen. Stat. § 150B-

21.3A(c)(2)g. The readopted rules can include technical and substantive changes. Id. 

12. Once rules are readopted by an agency as part of its periodic review, the North 

Carolina Rules Review Commission (“RRC”) reviews the rules to determine whether each 

readopted rule meets the following criteria: 

(1) It is within the authority delegated to the agency by the General 
Assembly. 
 

(2) It is clear and unambiguous. 
 

(3) It is reasonably necessary to implement or interpret an 
enactment of the General Assembly, or of Congress, or a 
regulation of a federal agency. The Commission shall consider 
the cumulative effect of all rules adopted by the agency related 
to the specific purpose for which the rule is proposed. 
 

(4) It was adopted in accordance with Part 2 of this Article. 
 

N.C. Gen. Stat. § 21.9(a).   

13. The RRC’s review of agency-adopted rules may not include a substantive 
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review: “The [RRC] shall not consider questions related to the quality or efficacy of the rule.” 

Id.; N.C. State Bd. of Ed. v. State, 371 N.C. 149, 163, 814 S.E.2d 54, 63 (2018) (RRC does not 

review rules substantially.). 

14. Based on whether a rule meets the standards of review in N.C. Gen. Stat. 

§ 21.9(a), the RRC must approve, object, or extend the period of review. N.C. Gen. Stat. § 

150B-21.10. When the RRC objects to a rule, the agency can either change the rule to satisfy 

the RRC’s objection or submit a written response “indicating that the agency has decided not 

to change the rule.” N.C. Gen. Stat. § 150B-21.12(a)(2). If the agency changes the rule, but 

the change does not satisfy the objection, the RRC must send the agency notice of a continued 

objection and the reason for the continued objection. Id. 

15. Prior to October 3, 2023, a rule to which the RRC had objected remained under 

the RRC’s review until an agency (in this case that would be the CRC) decided not to satisfy 

the RRC’s objection and requested return of the rule. N.C. Gen. Stat. § 150B-21.12(d) (2022). 

16. On October 3, 2023, Session Law 2023-134 became law and required that any 

pending proposed permanent rules be immediately returned to an agency if (1) the RRC 

objected to the rule, (2) the agency had not submitted changes to satisfy the RRC objection, 

and (3) more than sixty (60) days had passed since the RRC first notified the agency of the 

Commission’s objection to the rule. 2023 N.C. Sess. Laws. 2023-134, § 21.2.(m).   

C. Periodic Review Process Relating To Rules At Issue. 
 
17. Pursuant to N.C. Gen. Stat. § 150B-21.3A(d)(2), the RRC established a 

deadline of July 31, 2020 for the CRC to take final action to readopt the rules it had 

designated as “necessary with substantive public interest.” Rule Readoption Schedule, N.C. 

Office of Admin. Hearings, https://www.oah.nc.gov/rules-division/periodic-review-and-
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expiration-existing-rules/rule-readoption-schedule (last visited Nov. 2, 2023). The CRC 

timely readopted these rules. Therefore, the rules did not automatically expire and remained 

in the Code.  

18. After the CRC submitted the readopted rules to the RRC, RRC counsel 

reviewed the rules and requested various technical changes. The CRC submitted revisions, 

sometimes multiple revisions, in an attempt to satisfy the requests for technical changes. 

During this process, some of the RRC’s counsel’s concerns were satisfied. Others were not 

resolved to the satisfaction of RRC’s counsel. The RRC ultimately adopted the 

recommendation of its counsel and objected to thirty of the readopted rules.  

19. During a specially called meeting on October 5, 2023, two days after Session 

Law 2023-134 became law, the RRC voted to return the thirty rules to the CRC. The same 

day, the Codifier of Rules removed the thirty existing rules from the Code. The rules removed 

from the Code correspond to the thirty rules which had been readopted and revised during 

the periodic review process and then returned to the CRC by the RRC.  

D. Complaint For Declaratory Judgment Filed By the CRC Against the 
RRC. 
 

20. As authorized by Session Law 2023-134, § 21.2.(m).1, the CRC filed its Verified 

Complaint for Declaratory Judgment against the RRC on November 3, 2023 in the Wake 

County Superior Court, File No. 23CV031533-910 to resolve the conflict between the two 

agencies over the RRC’s objections and the return of the CRC’s rules. 

21. The CRC also moved for a temporary restraining order and preliminary 

injunction on the grounds that the RRC’s objections to the returned rules were without legal 

foundation. The Honorable Judge Shirley Graham heard the CRC’s request for a temporary 

restraining order on November 7, 2023. During the hearing, Counsel for defendant RRC 
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argued that a temporary restraining order was unnecessary because the CRC had the option 

of adopting temporary and emergency rules to mitigate any alleged harm to itself, its 

regulatory partners, or the regulated public under G.S. 150B-21.1A (emergency rules) or G.S. 

150B-21.1 (temporary rules). The day after the hearing, RRC Counsel forwarded a letter 

again recommending the CRC consider emergency and temporary rulemaking. (November 8, 

2023 letter to Mary Lucasse from RRC’s Counsel attached as Exhibit 1) The court denied 

the request for a temporary restraining order. (January 4, 2024 Order attached as Exhibit 

2)  

E. CRC Begins Emergency and Temporary Rulemaking. 
 

22. During its December 13, 2023 meeting the CRC reviewed the process for 

emergency and temporary rulemaking authorized by the Administrative Procedure Act. 

N.C. Gen. Stat. § 150B-1 et seq. The CRC considered the sixteen proposed emergency and 

temporary rules that its staff at DCM had determined were necessary for day-to-day 

operations including the subject of the rule, the RRC objection related to the rule, and any 

technical corrections proposed by DCM. (Memo CRC 23-25 to CRC attached as Exhibit 3) 

The CRC passed a motion finding that adherence to the notice and hearing requirements 

would be contrary to the public interest and that immediate adoption of sixteen emergency 

rules is required because there is a serious and unforeseen threat to public safety to the 

coastal management program because the rules have been removed from the Code. 

(Minutes from December 7, 2023 CRC Meeting attached as Exhibit 4)  

23. The CRC also passed a motion to send the temporary rules, which are the 

same as the emergency rules, out for notice and public comment. (Exhibit 4) Three public 

hearings were held in January and the public comment period for the temporary rules 
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closed on February 22, 2024. A special meeting is scheduled for March 13, 2024 to allow the 

CRC to consider adopting the sixteen temporary rules.   

24. The Codifier entered fifteen of the emergency rules in the Code on December 

20, 2023. (December 20, 2023 Letter to CRC from Codifier attached as Exhibit 5) The 

requirement to consult with the Joint Legislative Commission on Governmental Operations 

regarding the sixteenth rule (which includes a permit fee provision) will be waived if that 

Commission does not meet before May 1, 2024 (90 days after the rule was published in the 

North Carolina Register). N.C. Gen. Stat. § 12-3.1. The emergency rules were published in 

the February 1, 2024 Register. 

F. CAMA Permit Application, Review, and Issuance of Permit.  
 

25. Approximately eighteen months before the emergency rules were entered in 

the Code and published in the Register for use by the regulated public, on May 19, 2022, 

Plaintiff’s agent had submitted an expedited review request for a CAMA permit “to 

complete the site development for drainage, grading and subdivision infrastructure” for the 

Bridgeview subdivision.  (See Attach. 1, p 8 to the Affidavit of Renee Gledhill-Early (“RGE 

Affidavit”) attached as Exhibit 6 along with Attachments 1 through 8 to the affidavit) 

(Hereafter, attachments to an affidavit will be referred to by “Exhibit number, Affidavit, 

Attachment number, and page number if necessary.) This expedited request was necessary 

after DCM had advised Plaintiff Developer that “all work must cease” after a grading 

contractor “inadvertently continued grading the gravel road” within the 575-foot setback for 

Outstanding Resource Waters without a permit. (Exhibit 6, RGE Affidavit, Attach.1, p 11)  
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26. The Permit application was processed under the existing rules in the Code at 

that time which had not been removed. The application was not processed under the 

emergency rules that that had not yet been adopted by the CRC.  

27. Following submission of the CAMA application, it was circulated to the NC 

Historic Preservation Office (“NC HPO”) and the NC Office of State Archeology (“NC OSA”) 

in the NC Department of Natural and Cultural Resources (“DNCR”) for legally mandated 

reviews. (Exhibit 6, RGE Affidavit, ¶¶ 5-11) 

28. On June 14, 2022, NC HPO provided its comments to DCM and advised that 

there are “two known and unassessed prehistoric archaeological sites (31CR93 and 

31CR95)” within the proposed subdivision and records also indicate “there is an early 

plantation site with occupation through the antebellum period, with possible 

graves present” within the Bridgeview subdivision. (Exhibit 6, RGE Affidavit, ¶ 14, Attach. 

2, p 1) Because of the “presence of the noted prehistoric sites along with the historical 

narrative . . . and potential for human remains, [NC OSA] recommend[s] a comprehensive 

archaeological survey be undertaken.” (Id.)  

29. On July 28, 2022, DCM issued CAMA Major Permit No. 79-22 authorizing  

“grading and other land disturbing activities associated with the development of . . . 83 lots, 

6 common areas, retention basins, roads and other associated infrastructure.” (Permit 

attached as Exhibit 7 and workplan drawings dated May 20, 2022 attached as Exhibit 8).  

30. The issuance of the Permit was based on the rule currently then in the Code 

and was not based on the emergency rules which are the subject of this litigation as it was 

issued approximately eighteen months before those rules were entered into the Code and 

for use in reviewing permit applications for proposed development. 
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31. By its terms, the Permit “authorizes only the proposed upland development, 

as depicted in the attached permit application, project narrative, and workplan drawings. 

Any other work or development proposed in an AEC . . . shall require a review and 

authorization from the Division of Coastal Management prior to work commencing.” 

(Exhibit 7, Permit Condition 2 and 3). The Permit also required that before “the initiation 

of any land-disturbing activities, the permittee shall satisfy the requirements of 

the NC Department of Natural and Cultural Resources (“NCDNCR)” and provide written 

approval from NCDNCR that this condition has been met. (Exhibit 7, Permit, Condition 1)  

32. Plaintiff Developers did not challenge any of the terms or conditions in the 

Permit by filing a petition for a contested case hearing to the Office of Administrative 

Hearings (“OAH”). (Affidavit of William F. Lane attached as Exhibit 9 ¶4) 

33. Instead, Plaintiff Developers hired archaeologists from TRC Environmental 

Corporation (“TRC”) to conduct the archaeological survey and fulfill the DCM’s CAMA 

permit requirements. (Exhibit 6, RGE Affidavit ¶ 15) 

34.   TRC has provided NC OSA with a management summary (like an abstract) 

for the Boat Dock area (.92 acres) and concluded there are “no intact cultural features that 

could provide information pertinent to regional research issues” and “[n]o further 

archaeological investigation of the proposed 0.92-acre community boat dock area is 

recommended.” (Exhibit 6, RGE Affidavit ¶ 15; Confidential Attach. 3, p 1) DNCR agreed 

with TRC that any “precontact components located within the community boat dock area 

appear to have been substantially disturbed by historic occupation from the early twentieth 

to present and that no intact cultural features are likely to remain that could significantly 

contribute information pertinent to regional research issues associated with this portion of 
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site 31CR95 and its eligibility for listing in the National Register of Historic Places.” 

(Exhibit 6, RGE Affidavit, Attach. 4, p 1) DNCR did not required a further survey in “the 

proposed 0.92-acre community boat dock area.” However, it advised Plaintiff that “all 

ground disturbing activities in the community boat ramp and water access areas must be 

conducted following an Unanticipated Discovery Plan approved by [OSA]”. (Id.)  

35. TRC also provided a preliminary report on a 6.5-acre area within the “almost 

21 acres” of “Section II of the Bridge View development.” (Exhibit 6, RGE Affidavit. 

Confidential Attach.5, p i) TRC concluded that “portions of the CAMA Permit AEC will not 

be impacted by any development activities and include forested areas along the drainage, 

shoreline, and wetlands for a total exclusion of four acres. In addition, portions of the 

Permit area are thought to have been previously disturbed to the extent that they are not 

considered likely to contain intact cultural deposits. These disturbed areas consist of the 

existing road system, including the adjacent ditches, and the sediment basins and erosion 

control systems.” (Id.) This preliminary survey identified “cultural features associated with 

precontact period occupations evidenced across the 6.5-acre investigation area, which based 

on the results of this investigation were substantial; involved seasonal or semi-permanent 

occupations as indicated by multiple structural patterns, the density and variety of cultural 

features, and the presence of features that appear likely to be human burials.” (Id., p ii) 

Plaintiff’s consultant stated, “a comprehensive technical report is forthcoming.” (Id., p i) 

36. NC OSA has reviewed and commented on the work conducted to date and has 

kept DCM updated on the work. (Exhibit 6, RGE Affidavit ¶¶ 16-22, Attachs. 6, 7, 8)  

37. NC HPO and NC OSA have recommended various approaches to help 

Plaintiff and future minor permit applicants (e.g., homeowners), avoid causing irreversible 
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damage to archaeological resources within the AEC. These approaches include  

archaeological excavation; total avoidance; and partial avoidance and partial excavation. 

(Exhibit 6, RGE Affidavit ¶ 23)  

38. To complete the environmental review process, NC HPO and NC OSA expect 

a final, comprehensive report from TRC on the 6.5 acres that were the subject of the 

preliminary report. (Exhibit 6, RGE Affidavit, Attach. 8) That report has not yet been 

submitted. (RGE Affidavit ¶ 24) 

G. Archeological Significance of the Site.  
 

39. TRC archaeologists surveyed less than one-third of the total 21-acre AEC 

within the Site and documented the presence and extent of archaeological resources. 

(Affidavit of  James Christopher Southerly (“JCS”) attached as Exhibit 10 along with 

Attachments 1-6, JCS Affidavit, ¶ 13)  

40. TRC’s preliminary report describes the scope of work and reports TRC “dug 

16 trenches, removing the topsoil of approximately 1.13 total acres, to expose any cultural 

features indicating that people lived, hunted, and fished in that area.” TRC “identified over 

2,000 cultural features or anomalies (variations in natural features, possibly caused by 

human activity), including concentrations of pottery, shell, and stone tools, soil stains 

marking the position of wooden foundation posts for dwelling or communal buildings, 

firepits, and human burials.” (Exhibit 10, JCS Affidavit ¶¶ 14-15, 22, Confidential Attach 5) 

41. As explained by Mr. Southerly, the acting State Archeologist, “American 

Indians of this period and region commonly practiced communal burials of multiple 

individuals, with both intact skeletons of some individuals and cremains of others being 

buried together. A settlement site may contain numerous cluster burials, representing the 
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final resting places of multiple generations of the dead.” (Exhibit 10, JCS Affidavit ¶ 23) 

The preliminary survey by Plaintiff Developer consultant TRC identified “multiple co-

mingled burials of American Indians in Lot 7 of the development outside the CAMA AEC, 

strongly suggesting there may be additional human burials within, and in the immediate 

vicinity of, the CAMA AEC.” (Exhibit 10, JCS Affidavit ¶ 24 (emphasis added)) 

42. Mr. Southerly further explained, “there is a significant gap in the knowledge 

of pre-contact American Indian history,” and the “archaeological record preserved at the 

sites” is “the main source of information about this period and these coastal communities.” 

(Exhibit 10, JCS Affidavit ¶ 25) Within the proposed Ridgeview subdivision is “significant 

information about how Algonkian people lived and organized their communities along the 

coast of North Carolina for over 2,000 years before the arrival of Europeans. Unlike most 

other archaeological sites, which have been disturbed or destroyed, this site has a high 

concentration of undisturbed, preserved-in-place cultural features, allowing archaeologists 

to understand them in their physical and historical contexts.” (Exhibit 10, JCS Affidavit ¶ 

26) Mr. Southerly also explained that the site “may also be considered a sacred site for 

American Indian descendants who have ancestral connections to Cedar Point and Carteret 

County.” (Exhibit 10, JCS Affidavit ¶ 28) In summary, “Based on the information presented 

in the report and the site’s ability to produce new and important information on Woodland 

Period coastal occupations, NC OSA concurs with TRC that site 31CR95 is eligible for 

listing in the National Register of Historic Places.” (Exhibit 10, JCS Affidavit ¶ 29) 

43. After bones were uncovered while Plaintiff’s contractor was excavating a 

trench on Lot 7, DCM issued a stop work order to Plaintiff, its CAMA agent, and Plaintiff’s 

Contractor on August 17, 2023 stating that DNCR has emphatically noted “that the 
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potential for human remains of American Indians within and in the immediate vicinity of 

the CAMA AEC is very high.” As a result, “DCM was concerned about the possibility that 

any continued ground disturbance activities, both within and outside the AEC, could 

impact cultural, historic, or scientific resources within the AEC due to the possible 

interconnected nature of these features.” (Affidavit of DCM Regulator Chief Jonathan 

Howell attached as Exhibit 11 including attachments A through C, ¶6, Attach. A) After 

further consultation with NC OSH and Plaintiff Developer, DCM issued a Revised Stop 

Work Order limiting the Stop Work Order to the AEC. (Id., Attach. B)  

44. NC DCNR forwarded additional information to DCM on December 14, 2023 

stating “Given the extremely high likelihood of the presence of human remains within the 

AEC and known remains that were disturbed through mechanical trenching of the house 

under construction on Lot 7 just outside the AEC, and because of the dispersed nature of 

American Indian ossuaries along the outer coastal areas of North Carolina, we continue to 

caution as to the extremely high likelihood of encountering additional burials within the 

AEC. Consequently, at this point and given these factors, encountering such unmarked 

burials within the AEC cannot be deemed “unanticipated. We strongly encourage your 

Division and our shared constituents to consider” using “the various avoidance measures 

recommended . . . to ensure protection” of these significant cultural resources. (Exhibit 6, 

RGE Affidavit, Attach 6, p 4) 

45. In response to an inquiry from Plaintiff Developer, DCM explained that 

“Condition 1 of Major Permit 79-22 has not yet been satisfied sufficiently to proceed with 

further development within the AEC and the RSWO [(Revised Stop Work Order)] cannot be 

rescinded. Any additional development in common areas or on individual lots owned by 
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Cedar Point Developers in the AEC would be in violation of the RSWO and CAMA Major 

Permit 79-22.” December 21, 2023 Letter to Developer from DCM attached as Exhibit 12)  

46. At the County’s request, by letter dated December 15, 2023, DCM agreed to 

handle any CAMA minor permit application for persons seeking to build in the subdivision. 

(Exhibit 11, JH Affidavit, Attach. C) To date, DCM has not received any requests for 

modification of the Permit from Plaintiff developer and has not received any requests for 

CAMA permits from third-party lot owners within the subdivision. (Exhibit 11, JH 

Affidavit, ¶ 10) 

ARGUMENT 
 

A. This Court should Dismiss the Complaint Based on Lack of Subject 
Matter Jurisdiction under Rule 12(b)(1). 

 
“Subject matter jurisdiction is the predicate to the exercise of any authority by the 

courts of this State.” Shell Island Homeowners Ass'n, Inc. v. Tomlinson, 134 N.C. App. 286, 

290, 517 S.E.2d 401, 403-04 (1999). Here, the court lacks subject matter jurisdiction based 

on Plaintiff’s failure to exhaust the administrative remedies provided by the legislature to 

challenge the terms of the Permit and a lack of standing because it accepted the benefit of 

the Permit and cannot now create a claim relating to the Permit based on emergency rules 

that were not adopted until over eighteen months after the Permit was issued.   

In considering a motion to dismiss under Rule 12(b)(1), “[t]he trial court need not 

confine its evaluation . . . to the face of the pleadings but may review or accept any 

evidence, such as affidavits,” in determining whether it has subject matter jurisdiction. 

Marlow v. TCS Designs, Inc., 288 N.C. App. 567, 572, 887 S.E.2d 448, 452–53 (2023) 

(punctuation and citation omitted). 
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1. Plaintiff Failed to Exhaust Administrative Remedies. 
 

“An action is properly dismissed under Rule 12(b)(1) for lack of subject matter 

jurisdiction where the plaintiff has failed to exhaust administrative remedies.” Shell Island, 

134 N.C. App. at 220, 517 S.E.2d at 410. It is well-established that “[w]hen the legislature 

has established an effective administrative remedy, that remedy is exclusive and its relief 

must be exhausted before recourse may be had to the courts.” Presnell v. Pell, 298 N.C. 715, 

721-22, 260 S.E.2d 611, 615 (1979). “This policy of judicial restraint has the status of a 

jurisdictional prerequisite when a party has effective administrative remedies.” Flowers v. 

Blackbeard Sailing Club, 115 N.C. App. 349, 353, 444 S.E.2d 636, 638 (1994), disc. review 

improvidently allowed, 340 N.C. 357, 457 S.E.2d 599 (1995) (trespass action collaterally 

attacking CAMA permit dismissed).  

This is the requirement “even in a declaratory judgment action.” Wake Cares, Inc. v. 

Wake Cty. Bd. of Educ., 190 N.C. App. 1, 13, 660 S.E.2d 217, 224-25 (2008) quoting Lloyd v. 

Babb, 296 N.C. 416, 428, 251 S.E.2d 843, 852 (1979)). However, if the administrative 

remedy does not “address challenges to rules and regulations promulgated” exhaustion is 

not required. Wake Cares, 190 N.C. App at 13, 660 S.E.2d at 25 (exhaustion not required to 

address rules and regulations under the Workers' Compensation Act). 

In its Declaratory Judgment Complaint, Plaintiff claims that the sixteen emergency 

rules adopted by the CRC should not have been adopted because the agency’s written 

statement of findings of need is allegedly deficient. However, the only harms claimed are 

ones that can be and should have been addressed through administrative remedies. 

Specifically, Plaintiff claims that the adoption of the emergency rules “would result in 

direct harm to Cedar Point [Developers] in connection with a dispute between DCM and 
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Cedar Point [Developers  relating to a permit that” has already been issued and not 

appealed and to future, as yet unsubmitted, requests for permit modifications by Plaintiff 

or permits for individual lot development sought by others. (Complaint ¶¶  4 & 5)  

In its Compliant, Plaintiff states that it holds CAMA Major Permit No. 79-22 issued 

July 28, 2022 (“Permit”). (Complaint, ¶ 54 and Exhibit 7, Permit) The Permit “authorizes 

the grading and other land disturbing activities associated with the development of the 

above referenced property, including the 83 lots, 6 common areas, retention basins, roads 

and other associated infrastructure, all as expressly and specifically set forth in the 

attached permit application and workplan drawing.” (Exhibit 7, Permit, Condition 2) The 

Permit “authorizes only the proposed upland development, as depicted in the attached 

permit application, project narrative, and workplan drawings.” (Id., Permit, Condition 3) 

Prior to issuance of the Permit, the permit application was circulated for comment to 

the DNCR. (Complaint, ¶¶ 56, 57) Following review, DNCR “recommend[ed] a 

comprehensive archaeological survey to be undertaken within the project area to relocate 

and assess the archaeological sites already present, as well as any other potentially 

significant archaeological resources that may be also present prior to any ground disturbing 

activities.” (Complaint ¶ 58)  

DCM issued the Permit in 2022 and included Condition 1 requiring that the Plaintiff 

shall “satisfy the requirements of the NC Department of Natural and Cultural Resources” 

“[p]rior to the initiation of any land-disturbing activities” and must provide a copy of 

“written approval” “before land-disturbing activities begin.” (Complaint, ¶ 59; Exhibit 7, 

Permit, Condition 1). The Permit also informed Plaintiff that the “permit does not eliminate 
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the need to obtain any additional state, federal or local permits, approvals or authorizations 

that may be required.” (Exhibit 7, Permit, p 2) 

Plaintiff began the work authorized by the Permit, retained archeology consultant 

TRC to do the required surveys, and coordinated with the DNCR regarding its findings at 

the Site. (Complaint, ¶ 62; RGE Affidavit ¶¶ 15-22) Although Plaintiff’s consultant has 

submitted a preliminary report of its findings, TRC has not provided the required final 

report and has stated “a full technical report meeting the NC OSA’s guidelines 

will be submitted when those are complete.” (RGE Affidavit ¶ 24, Attach 5, p 6)  

Based on its review of the preliminary report, DNCR anticipates Plaintiff through 

its consultant TRC will be required to delineate the boundaries of site 31CR95 and nature 

and boundaries of 31CR93 (within the subdivision) in consultation with DNCR. (Exhibit 6, 

RGE Affidavit, Attach 6, p 2) Depending on those findings, DNCR may recommend that 

Plaintiff avoid the culturally significant areas, preserve the cultural resources in place, 

donate or sell the site to The Archaeological Conservancy or other land trust, establish a 

protective easement, reduce the area of ground disturbance, establish protective covenants 

for adoption by the Homeowners’ Association, and/or fostering individual archaeological 

stewardship. (Exhibit 6, RGE Affidavit, Attach 6, pp 2-5)  

DCNR has indicated to DCM and Plaintiff  that in order to satisfy Condition 1 of the 

Permit, Plaintiff must provide “the comprehensive technical report” and together “TRC, 

DCM, Cedar Point Developers, LLC, and Tidewater Associates, Inc.” must work with DNCR 

“to develop an avoidance plan or data recovery plan for the proposed undertaking using one 

or more of the recommendations outlined [by DNCR].” (Exhibit 6, RGE Affidavit, Attach 6, 

Attach 7, and Attach 8, p 3) 
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The Site contains an extraordinarily high concentration of undisturbed, preserved-

in-place cultural features showing “how Algonkian people lived and organized their 

communities along the coast of North Carolina for over 2,000 years before the arrival of 

Europeans.” (Exhibit 10, JCS Affidavit ¶ 26)  The Site also contains burial sites and bones  

(possibly spanning generations) that may cause the Site to be considered sacred to native 

Indian descendants. (Id., ¶28)  

In this case, the remedy Plaintiff is seeking through its nominal challenge to the 

emergency rules is the overturn of terms and conditions included in the Permit issued in 

2022 to protect these valuable cultural resources which Plaintiff did not challenge at the 

time it was issued. To date, Plaintiff has not provided written confirmation from DNCR 

stating that the requirements of NCDNCR have been satisfied. Moreover, Plaintiff’s 

excavation in Lot 7 uncovered bones leading to DCM issuance of a Stop Work Order (later 

revised to exclude the .92 area that DNCR and TRC agreed did not to include any 

significant cultural resources). (Complaint, ¶¶ 63, 65; Exhibit 6, RGE Affidavit, Attach 4; 

Exhibit 11) 

Plaintiff now complains that Condition 1 “is not specific enough to indicate what 

Cedar Point must do to satisfy it and does not reference any limitations on Cedar Point’s 

planned activities . . . ‘reasonably necessary to protect the public interest’ as required by 

N.C. Gen. Stat. § 113A-120(b).” (Complaint, ¶ 60) Plaintiff also complains that DCM has 

not lifted the Revised Stop Work Order nor has DCM confirmed that Condition No. 1 has 

been satisfied. (Complaint, ¶¶ 65, 67)  

Plaintiff further complains that the CRC’s adoption of emergency rules 15A N.C. 

Admin. Code .07H .0508, .0509, and 15A N.C. Admin. Code 07J .0203, .0207, and .0208 has 
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harmed Plaintiff because the emergency rules will allegedly expand DCM’s authority 

relating to the existing Permit’s conditions (apparently absent a permit modification) and 

the revised stop work order and will impact some unspecified, and as yet unsought future 

permits for development of the Site by Plaintiff or the third-parties to whom it sells lots 

within the Site. (Complaint, ¶  68)  

Plaintiff did not pursue the effective administrative remedies provided by the CAMA 

and the Administrative Procedure Act to timely challenge the Permit within twenty days of 

when it was issued. N.C. Gen. Stat. § 113A-121.1(a). Any complaints that Plaintiff now 

raises about the terms and conditions of the 2022 permit should have been raised through a 

contested case hearing in the OAH under N.C. Gen. Stat. § 113A-121.1(a) and such a 

challenge would have been based on the rules in the Code at the time the Permit was issued 

(not the emergency rules adopted eighteen months later). 

Plaintiff was entitled under CAMA to an evidentiary “contested case hearing under 

N.C. Gen. Stat. § 150B-23 of the Administrative Procedure Act, through which it could have 

been fully heard on the claim that DCM “exceeded its authority,” “deprived [Plaintiff] of 

property” or “otherwise substantially prejudiced” its rights by issuance of the Permit which 

includes terms and conditions Plaintiff now claims are confusing or ambiguous. 

Furthermore, Plaintiff was also entitled to file a petition for judicial review in superior 

court to appeal any adverse decision at the OAH under Article 4 of the Administrative 

Procedure Act and the provision governing judicial review of final administrative decision. 

N.C. Gen. Stat. § 150B-43. 

Similarly, if there are any applications by third-parties denied under the emergency 

rules, any applicant whose request is denied may either seek a variance from the CRC’s 
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development standards under N.C. Gen. Stat. § 113A-120.1 or file a petition for a contested 

case hearing under N.C. Gen. Stat. § 113A-121.1(a). As with any decision in a contested 

case hearing, a variance decision is also subject to juridical review under N.C. Gen. Stat. § 

150B-51. Finally, CAMA provides an administrative remedy for any claim that application 

of the emergency rules result in a regulatory taking without compensation under N.C. Gen. 

Stat. § 113A-123(b).  

Plaintiff Developer has not submitted a request for a contested case hearing to 

challenge the terms of its 2022 Permit as allowed by CAMA through the available 

administrative process. (Exhibit 9, Lane Affidavit ¶¶ 4 and 5) Plaintiff has not requested 

any modification of the existing Permit. (Exhibit 11, JH Affidavit, ¶ 9) Nor have any third-

parties requested a permit for development on the Site within the AEC area. (Id., ¶10) 

Accordingly, there is no dispute that Plaintiff has not pursued any available administrative 

remedies for any alleged harm to the development under the existing Permit or any future 

permit applications. Given Plaintiff’s failure to exhaust the administrative remedies 

available to challenge Condition 1 of the Permit, this Court should dismiss the Complain for 

lack of subject matter jurisdiction.  

Moreover, if Plaintiff were to claim exhaustion is futile, Plaintiff has “the burden of 

showing, by allegations in the complaint, that the particular remedy is inadequate.” Shell 

Island, 134 N.C. App. at 223, 517 S.E.2d at 411. Plaintiff has not made such allegations of 

futility in the Complaint nor can it in light of the administrative remedies available.  

Under the Administrative Procedure Act, only a “person aggrieved by an emergency 

rule adopted by an agency may file an action for declaratory judgment[.]” N.C. Gen. Stat. § 

150B-21.1A(c). Plaintiff was provided with an effective administrative remedy to remedy 
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any harm caused by the terms and conditions of the Permit at the time it was issued. 

However, because Plaintiff did not obtain a final judgment through that process, this Court 

lacks subject matter jurisdiction to consider its attempt to sidestep the administrative 

procedure provided by claiming that emergency rules adopted after the Permit was issued 

have somehow caused it harm.  

Under facts involving other aspects of CAMA, the panels of the North Carolina 

Court of Appeals have granted motions to dismiss for failure to exhaust the administrative 

remedies provided for review of a permit decision. For example, in Leeuwenburg v. 

Waterway Inv. Ltd. Partnership, the Court determined that a judicial review by way of a 

declaratory judgement action was precluded because the third party who objected to 

issuance of a CAMA general permit had failed to exhaust his administrative remedies. 115 

N.C. App. 541, 445 S.E.2d 614 (1994). Similarly, in Shell Island, the appellate court held 

that the trial court lacked subject matter jurisdiction over nonconstitutional claims for 

declaratory and injunctive relief stemming from the denial of various permit and variance 

requests with different development plants when Plaintiff had failed to exhaust 

administrative remedies prior to filing the complaint. 134 N.C. App. 217, 517 S.E.2d 406.  

Plaintiff accepted the requirements of Permit Condition 1 and provided NCDNCR 

with a management summary and a preliminary survey for review and comment. (Exhibit 

6, RGE Affidavit ¶¶  16, 19, Attach 3 and Attach 5) DNCR reviewed and commented on 

both documents and provided its preliminary recommendations while waiting to receive the 

final report. (Exhibit 6, RGE Affidavit ¶¶ 19-22, Attachs 6, 7, and 8) Instead of moving 

forward with the final report and coordinating with DNCR to establish a plan for protecting 

the significant cultural resources, Plaintiff filed this Complaint in an apparent attempt to 
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make an end run around the Permit’s requirements. The Court should reject Plaintiff’s 

approach.  

In Ward v. New Hanover County, a case involving a special use permit, plaintiff and 

the county disagreed about a term of the permit, and without resolving the dispute and 

before obtaining a formal determination regarding the proposed use of the marina and 

rights under the permit, plaintiff filed a declaratory judgment action in superior court. 75 

N.C. App. 671, 625 S.E.2d 598, disc. review denied, 360 N.C. 582, 636 S.E.2d 200 (2006). 

The trial court granted summary judgment in the county's favor. On appeal, the appellate 

court upheld the trial court decision based on the plaintiff’s failure to exhaust 

administrative remedies. Id.   

The Court explained,  

[Where] the legislature has expressed an intention to give the 
administrative entity most concerned with a particular matter 
the first chance to discover and rectify error. Only after the 
appropriate agency has developed its own record and factual 
background upon which its decision must rest should the courts 
be available to review the sufficiency of its process. An earlier 
intercession may be both wasteful and unwarranted. “To 
permit the interruption and cessation of proceedings before a 
commission by untimely and premature intervention by the 
courts would completely destroy the efficiency, effectiveness, 
and purpose of administrative agencies. 
 

Id. at 674–75, 625 S.E.2d at 601.  

Here too, the Plaintiff developer has not received a formal judgment on the 

enforceability of Condition 1 of the Permit and attempts to short circuit ongoing discussions 

with its consultant, DNCR, and DCM about how to protect the significant archaeological 

finds on the site. The court should reject this approach and dismiss the complaint. Where, 

as here, “the legislature has provided by statute an effective administrative remedy” for 
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Plaintiff to use to challenge the Permit condition, “that remedy is exclusive and its relief 

must be exhausted before recourse may be had to the courts.” See Presnell, 298 N.C. at 721, 

260 S.E.2d at 615 (citations omitted).  

Plaintiff also asserts that it will be harmed by the effect of the emergency rules on 

its future application for permit modifications or third-parties’ applications for development 

at the Site. However, neither Plaintiff nor third-parties have requested permits subject to 

the emergency rules. “Courts have no jurisdiction to determine matters that are 

speculative, abstract, or moot, and they may not enter anticipatory judgments, or provide 

for contingencies which may arise thereafter.” (citation omitted). Plaintiff’s abstract and 

speculative claims are insufficient to establish the CRC’s adoption of emergency rules 

caused it harm. Therefore, this Court lacks subject matter jurisdiction and should dismiss 

the Complaint.   

The requirement that administrative remedies be exhausted ensures that “matters 

of regulation and control are first addressed by commissions or agencies particularly 

qualified for the purpose.” Abrons Fam. Prac. & Urgent Care, PA v. N. Carolina Dep't of 

Health & Hum. Servs ., 370 N.C. 443, 450, 810 S.E.2d 224, 230 (2018) citing Presnell, 298 

N.C. at 721, 260 S.E.2d at 615. In this case, any challenge to the Permit terms and 

conditions should have been timely asserted within the administrative process and any 

dissatisfaction with as yet unmade, speculative future permit decisions can be asserted 

against DCM, the agency making permit decisions, in OAH when they are made.   

Plaintiff failed to seek a contested case hearing to obtain a final decision as to the 

purported ambiguity of the Permit condition. Furthermore, because Plaintiff has not 

submitted a request for a modification of the Permit, Plaintiff has not obtained a final 
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decision on the application of the emergency rules to Plaintiff’s project. Finally, because 

DCM has not received any permit applications from third-parties or from Plaintiff for 

development on individual lots within the Site, there is no final decision on the application 

of the emergency rules to any application for permits which have not yet been submitted. 

Therefore, Plaintiff’s claim is not ripe and no justiciable controversy exists between the 

parties sufficient to meet the requirements of the Declaratory Judgment Act. N.C. Gen. 

Stat. § 1-253, et. seq. 

2. Plaintiff Lacks Standing.  

Under the Administrative Procedure Act, a person has standing to “file an action for 

declaratory judgment in Wake County Superior Court pursuant to Article 26 of Chapter 1 

of the General Statutes” if “aggrieved by an emergency rule adopted by an agency.” N.C. 

Gen. Stat. § 150B-21.1A(c). However, in this case, Plaintiff is estopped from arguing the 

emergency rules will cause harm to its permitted development.  

First, Plaintiff has accepted the benefit from DCM’s issuance of the Permit in 2022 

and has begun work (and nearly completed the infra-structure work authorized) for the 

proposed subdivision development. (Complaint, ¶ 61-62) Having accepted the benefit of the 

Permit and not timely challenging the condition included in the Permit as allowed by N.C. 

Gen. Stat. § 113A-121.1(A) which provides an administrative remedy, Plaintiff is barred by 

the “doctrine of quasi-estoppel,” from taking an inconsistent position now.  See Carolina 

Medicorp, Inc. v. Board of Trustees, 118 N.C. App. 485, 492–93, 456 S.E.2d 116, 120 (1995) 

(“Where one having the right to accept or reject a transaction or instrument takes and 

retains benefits thereunder, he ratifies it, and cannot avoid its obligation or effect by taking 

a position inconsistent with it.”) (citations and punctuation omitted).  
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Moreover, the acceptance of benefits precludes a subsequent inconsistent position, 

even where acceptance is involuntary, arises by necessity, or where a party voluntarily 

accepts a benefit in order to avoid the risk of harm. Shell Island, 134 N.C. App. at 226, 517 

S.E.2d at 413 citing Carolina Medicorp at 493, 456 S.E.2d at 121.  

The facts in Shell Island are instructive here. During the two years before filing 

their complaint, the plaintiffs sought a permit and variances to construct various hardened 

erosion control structures to protect Shell Island Resort from the southward migration of 

Mason's Inlet.  134 N.C. App. 217, 517 S.E.2d 406. Defendants denied all the requests and 

plaintiffs did not seek administrative review of any of those decisions. Id. In their 

complaint, plaintiffs sought declaratory and injunctive relief challenging the validity and 

enforcement of the CRC’s permanent erosion control structure rules and seeking a 

declaration that they were entitled to build a permanent hardened erosion control 

structure. Id. The court denied Plaintiffs’ requests finding that even if the variance 

Plaintiffs eventually received was not their preferred option, the complaint fails to state a 

claim upon which relief can be granted because it “establishes that Plaintiffs allege that 

they [eventually] . . . received, and accepted a variance permit under the rules which they 

now challenge, and that, pursuant to the variance permit, they were able to construct a 

sandbag revetment which has protected the Shell Island Resort since 17 September 1997.” 

Id., 134 N.C. App. at 226, 517 S.E.2d at 413. See also, Convent v. Winston-Salem, 243 N.C. 

316, 90 S.E.2d 879 (1956) (challenge to zoning ordinance rejected since the challengers had 

accepted the benefit of the original permit allowing them to operate a school in an otherwise 

residential area.).  
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Because a party may, by his or her conduct, be estopped to assert both statutory and 

constitutional rights, in this case, Plaintiff is estopped from asserting alleged harms from 

the adoption of the emergency rules based on its acceptance of the benefit received from the 

Permit issued in 2022 and the speculative nature of any future harm. See Cameron v. 

McDonald, 216 N.C. 712, 6 S.E.2d 497 (1940); Goforth Properties, Inc. v. Town of Chapel 

Hill, 71 N.C. App. 771, 773, 323 S.E.2d 427, 429 (1984). Accordingly, this Court lacks 

subject matter jurisdiction over the challenged emergency rules because Plaintiff lacks 

standing to challenge the rules.  

B. THIS COURT SHOULD DISMISS THE COMPLAINT PURSUANT TO 
RULE 12(B)(6) FOR FAILURE TO STATE A CLAIM FOR WHICH 
RELIEF MAY BE GRANTED. 

 
Dismissal under Rule 12(b)(6) is proper when “no law exists to support the claim 

made, if sufficient facts to make out a good claim are absent, or if facts are disclosed which 

will necessarily defeat the claim.” Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209, 

388 S.E.2d 134, 136 (1990) (citing Forbis v. Honeycutt, 301 N.C. 699, 273 S.E.2d 240 

(1981)). For purposes of the Rule 12(b)(6) motion, the facts as stated in the Complaint are 

assumed to be true. Defendant does not, however, admit the truthfulness of the facts as 

stated in the Amended Complaint. 

Some cases have also upheld dismissal under rule 12(b)(6) for failure to exhaust 

administrative remedies. See Leeuwenburg, 115 N.C. App. 541, 445 S.E.2d 614 (collateral 

attack on CAMA permit dismissed); Concerned Citizens v. N.C. Environmental 

Management Comm’n, 89 N.C. App. 708, 711, 367 S.E.2d 13 (1988) (failure to seek judicial 

review of permit was “insurmountable bar to plaintiff’s claim for declaratory judgment and 

injunctive relief.”).  
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The CRC adopted sixteen emergency rules on December 7, 2023. (Complaint, ¶ 2) 

Fifteen emergency rules were entered in the Code on January 3, 2024 and published in the 

N.C. Register on February 1, 2024. (Exhibit 5) The emergency rules will expire on April 1, 

2024, sixty days from date they are published in the Register, unless temporary rules are 

submitted to the RRC. N.C. Gen. Stat. § 150B-21.1A(d)(4). Once expired, Plaintiff’s 

complaint is moot.  

If temporary rules area submitted to the RRC and not approved, the emergency 

rules expire five business days from submission of supplemental information which will be 

no later than May 24, 2024. N.C. Gen. Stat. § 150B-21.1(b1), (d)(3), and Sess. Law 2023-

134. The purpose of emergency rules is to allow a stopgap for the protecting of the regulated 

public based on an agency’s determination of the need for emergency rules. Even if the 

Codifier disagrees with the Commission’s determination of the need for the emergency 

rules, under the Administrative Procedure Act, the rules are entered into the Code over the 

Codifier’s objection. N.C. Gen. Stat. § 150B-21.1A(b). Plaintiff has failed to provide any 

basis for this Court to override the CRC’s determination that emergency rules are required.    

More importantly, approximately eighteen months before the adoption of the sixteen 

emergency rules, Plaintiff had already obtained the Permit authorizing development at the 

Site and begun development at the Site. The Permit was not granted pursuant to the 

emergency rules and they are not relevant to the enforcement of the Permit. Any failure by 

Plaintiff to comply with the Permit conditions is enforceable under the terms of the Permit, 

not pursuant to emergency rules adopted after the Permit was issued. Therefore, any 

complaints about the Permit condition or DCM’s enforcement of the Permit terms cannot be 
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remedied by a challenge to the emergency rules. For this reason alone, the Complaint 

should be dismissed for failure to state a claim upon which relief can be granted.  

Similarly, since neither Plaintiff nor any third party have applied for a permit 

authorizing additional work on individual lots within the Site, any claimed harm from 

application of the emergency rules to such future proposed development work is speculative 

and fails to establish a claim upon which relief can be granted.  Alford, 131 N.C. App. at 

218, 505 S.E.2d at 920. 

Finally, the Complaint indiscriminately alleges that Plaintiff has been harmed by 

the CRC’s adoption of all sixteen rules. However, in its Complaint, Plaintiff fails to identify 

any harms relating to eleven of the emergency rules. Therefore, in addition to the other 

arguments set forth above, the Complaint fails to state a claim upon which relief can be 

granted for the following emergency rules.   

Specifically, the Commission’s emergency rule set forth at 15A N.C. Admin. Code 

07H .0507 impacts one specific unique coastal geologic formation–Jockeys Ridge. Plaintiff’s 

development is not located at Jockeys Ridge. Based on location alone, this emergency rule 

has no impact on the Bridgeview subdivision development located in Carteret County 

undertaken by Plaintiff. Therefore, Plaintiff has failed to state a claim upon which relief 

can be granted based on the Commission’s adoption of this emergency rule.  

The Commission’s emergency rule at 15A N.C. Admin. Code 07I .0702 establishes 

requirements for when a local permitting agency exceeds its authority. In this case, the 

facts in the Complaint state that DCM issued the Permit and is the agency enforcing the 

Permit through stop work orders. Additionally, per the letter to Carteret Co, DCM will be 

handling future minor permits instead of the county (Complaint, ¶¶ 54, 63-65; Exhibit 11 
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JH Affidavit, Attach. C) Because no local authority is involved in permitting decisions or 

enforcement, this emergency rule is not applicable to the development at the Site or 

Plaintiff’s claims. Thus, Plaintiff has failed to state a claim upon which relief can be 

granted based on the Commission’s adoption of this emergency rule. 

Plaintiff has not identified any way in which the emergency rules relating to Public 

Notice (07J .0206), or policy statements relating to Coastal Energy Development, 

Mitigation, or the beneficial use of dredged materials (07M .0401, 07M .0402, 07M .0403, 

07M .0701, 07M .0703, 07M .0704, and 07M .1101) have any connection to the existing 

Permit or any proposed development at the Site. Therefore, Plaintiff has failed to state a 

claim upon which relief can be granted based on the Commission’s adoption of these 

emergency rules.  

As Plaintiff points out in its Complaint, the Commission’s emergency rule at 15A 

N.C. Admin. Code 07J .0204 relating to the processing of applications has not been entered 

into the Code. (Complaint, footnote 1; Exhibit 5) As a result, this emergency rule cannot be 

used as the basis for any permit or enforcement decision. Therefore, Plaintiff has failed to 

state a claim upon which relief can be granted based on the Commission’s adoption of this 

emergency rule when it has not been entered into the Code.  

In addition to the other arguments provided, for each of these eleven rules, the 

record shows that the complaint does not allege an actual, genuine existing controversy. 

For all the above stated reasons, this Court should grant the motion for dismissal 

under Rule 12(b)(6). See Leeuwenburg v. Waterway Inv. Ltd. Partnership, 115 N.C. App. 

541, 543, 445 S.E.2d 614, 615 (1994) citing Gaston Bd. of Realtors v. Harrison, 311 N.C. 

230, 316 S.E.2d 59 (1984).  
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WHEREFORE,  the defendant CRC pray the Court to:  

1. Enter an order dismissing Plaintiff’s claim for lack of subject matter 

jurisdiction and for failure to state a claim for which relief may be granted; 

and  

2. Such other relief as the Court may deem appropriate.  

Respectfully submitted, this the 11th day of March, 2024.  

JOSHUA H. STEIN 
    Attorney General 
         

      
    By: ______________________________ 
     Mary L. Lucasse 
     Special Deputy Attorney General 
     N.C. State Bar No. 39153 
     mlucasse@ncdoj.gov 
 
     N.C. Department of Justice 
     Post Office Box 629 
     Raleigh, NC 27602-0629 
     Tel: (919) 716-6600 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I have this day served an electronic copy of DEFENDANT’S 

MOTION TO DISMISS filed March 11, 2024 upon the following addressed as follows: 

 

 VIA E-MAIL: 
Plaintiff’s Attorneys:  
 

 

William M. Butler billbutler@mvalaw.com 
Mary Katherine H. Stukes marykatherinestukes@mvalaw.com 
Laura Boorman Truesdale lauratruesdale@mvalaw.com 

 
MOORE & VAN ALLEN, PLLC 
100 North Tryon Street, Suite 4700 
Charlotte, NC 28202-4003 

 

 

    JOSHUA H. STEIN 
    Attorney General 
       

   
    By: ______________________________ 
     Mary L. Lucasse 
     Special Deputy Attorney General 
     N.C. State Bar No. 39153 
     mlucasse@ncdoj.gov 
 
     N.C. Department of Justice 
     Post Office Box 629 
     Raleigh, NC 27602-0629 
     Tel: (919) 716-6600 
















































































































































































































































































































































































