
 
   

 
 

 

 

 

 

 

 
 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  November 4, 2024 (for the November 13-14, 2024 CRC Meeting) 
 
RE: Variance Request by McCoy ENC, LLC (CRC-VR-24-09) 
 
Petitioner McCoy ENC, LLC owns property at 41971 Ocean View Drive in Avon, Dare County. 
Petitioner proposes to develop the Site with a five-bedroom cottage with a TFA of 1,996 SF and 
several related structures. The lot was platted in 1986, after the 1979 oceanfront setback was first 
effective, and are not eligible for the “grandfather” lot exception found in the Commission’s rules. 
On August 7, 2024, The Dare Co. LPO denied Petitioner’s CAMA Minor Permit application as 
the proposed design did not meet the applicable 180’ setback measured from the PPVL as required 
by 7H.0306. Petitioner now seeks a variance to waive the 180’ oceanfront setback in order to 
develop their proposed pier shown in their application which meets the “grandfather” rule at 
7H.0309(a) except for the platted year of the lot.  
  
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Stephen Coggins, Esq., Petitioners’ Attorney, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   KD Jackson, Dare County LPO, electronically 
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ATTACHMENT A                                                                          RELEVANT RULES 

SECTION .0300 - OCEAN HAZARD AREAS 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The Ocean Hazard categories of AECs encompass the natural hazard areas along the Atlantic 
Ocean shoreline where, because of their vulnerability to erosion or other adverse effects of sand, 
wind, and water, uncontrolled or incompatible development could endanger life or property. Ocean 
hazard areas include beaches, frontal dunes, inlet lands, and other areas in which geologic, 
vegetative and soil conditions may subject the area to erosion or flood damage. 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) Hazards associated with ocean shorelines are due to the constant forces exerted by waves, 
winds, and currents upon the unstable sands that form the shore. During storms, these forces are 
intensified and can cause changes in the bordering landforms and to structures located on them. 
Ocean hazard area property is in the ownership of a large number of private individuals as well as 
several public agencies and is used by a vast number of visitors to the coast. Ocean hazard areas 
are critical due to both the severity of the hazards and the intensity of interest in these areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the siting of development on and near these landforms shall be 
subject to the provisions in this Section in order to avoid their loss or damage. The flexible nature 
of these landforms presents hazards to development situated immediately on them and offers 
protection to the land, water, and structures located landward of them. The value of each landform 
lies in the particular role it plays in affording protection to life and property. Development shall 
not diminish the energy dissipation and sand storage capacities of the landforms essential to the 
maintenance of the landforms' protective function. 

15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces of the Atlantic Ocean 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective that development in ocean hazard 
areas shall be sited to minimize danger to life and property and achieve a balance between the 
financial, safety, and social factors that are involved in hazard area development. 

(b) The rules set forth in this Section shall further the goals set out in G.S. 113A-102(b), to 
minimize losses to life and property resulting from storms and long-term erosion, prevent 
encroachment of permanent structures on public beach areas, preserve the natural ecological 
conditions of the barrier dune and beach systems, and reduce the public costs of development 
within ocean hazard areas, and protect common-law and statutory public rights of access to and 
use of the lands and waters of the coastal area. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission's rules shall be located 
according to whichever of the following is applicable: 

(1) The ocean hazard setback for development shall be measured in a landward direction from 
the vegetation line, the pre-project vegetation line, or the measurement line, whichever is 
applicable. 

(2) The ocean hazard setback shall be determined by both the size of development and the 
shoreline long term erosion rate as defined in Rule .0304 of this Section. "Development size" is 
defined by total floor area for structures and buildings or total area of footprint for development 
other than structures and buildings. Total floor area includes the following: 

(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 
level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways shall not be included in the total floor area unless 
they are enclosed with material other than screen mesh or are being converted into an enclosed 
space with material other than screen mesh. 
 
(3) With the exception of those types of development defined in 15A NCAC 07H .0309(a), 
no development, including any portion of a building or structure, shall extend oceanward 
of the ocean hazard setback. This includes roof overhangs and elevated structural components 
that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or 
footings. The ocean hazard setback shall be established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 
60 feet or 30 times the shoreline erosion rate, whichever is greater; 

*** 

(5) If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the lot 
where the development is proposed, the development shall be set landward of the frontal dune or 
ocean hazard setback, whichever is farthest from the vegetation line, pre-project vegetation line, 
or measurement line, whichever is applicable. 

(6) Structural additions or increases in the footprint or total floor area of a building or structure 
represent expansions to the total floor area and shall meet the setback requirements established in 
this Rule and 15A NCAC 07H .0309(a). New development landward of the applicable setback 
may be cosmetically but not be structurally attached to an existing structure that does not 
conform with current setback requirements. 
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(7) Established common law and statutory public rights of access to and use of public trust lands 
and waters in ocean hazard areas shall not be eliminated or restricted, nor shall such development 
increase the risk of damage to public trust areas. Development shall not encroach upon public 
accessways, nor shall it limit the intended use of the accessways. 

(8) Development setbacks in areas that have received large-scale beach fill as defined in 15A 
NCAC 07H .0305 shall be measured landward from the pre-project vegetation line as defined in 
this Section, unless an unexpired static line exception or Beach Management Plan approved by 
the Commission has been approved for the local jurisdiction by the Coastal Resources 
Commission in accordance with 15A NCAC 07J .1200. 

(9) A local government, group of local governments involved in a regional beach fill project, or  
qualified "owners' association" as defined in G.S. 47F-1-103(3) that has the authority to approve  
the locations of structures on lots within the territorial jurisdiction of the association and has  
jurisdiction over at least one mile of ocean shoreline, may petition the Coastal Resources  
Commission for approval of a "Beach Management Plan" in accordance with 15A NCAC 07J  
.1200. If the request for a Beach Management Plan is approved, the Coastal Resources  
Commission shall allow development setbacks to be measured from a vegetation line that is  
oceanward of the pre-project vegetation line under the following conditions: 
(A) Development meets all setback requirements from the vegetation line defined in  

Subparagraphs (a)(1) and (a)(3) of this Rule; 

(B) Development setbacks shall be calculated from the shoreline erosion rate in place at the time 
of permit issuance; 

(C) No portion of a building or structure, including roof overhangs and elevated portions that  
are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings, 
extends oceanward of the landward-most adjacent habitable building or structure. The alignment 
shall be measured from the most oceanward point of the adjacent building or structure's roof line, 
including roofed decks, if applicable. An "adjacent" property is one that shares a boundary line 
with the site of the proposed development. When no adjacent buildings or structures exist, or the 
configuration of a lot, street, or shoreline precludes the placement of a building or structure in 
line with the landward-most adjacent building or structure, an average line of construction shall 
be determined by the Director of the Division of Coastal Management based on an 
approximation of the average seaward-most positions of the rooflines of adjacent structures 
along the same shoreline, extending 500 feet in either direction. If no structures exist within this 
distance, the proposed structure must meet the applicable setback from the Vegetation Line and 
will not be held to the landward-most adjacent structure or an average line of structures. 
 
(D) With the exception of swimming pools, the exceptions defined in Rule .0309(a) of this 
Section shall be allowed oceanward of the pre-project vegetation line. 

(b) Development shall not cause irreversible damage to historic architectural or archaeological 
resources as documented by the local historic commission, the North Carolina Department of 
Natural and Cultural Resources, or the National Historical Registry. 
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(c) Mobile homes shall not be placed within the high hazard flood area unless they are within 
mobile home parks existing as of June 1, 1979. 

(d) Development proposals shall incorporate measures to avoid or minimize adverse impacts of 
the project. These measures shall be implemented at the applicant's expense and may include 
actions that: 

(1) minimize or avoid adverse impacts by limiting the magnitude or degree of the action; 

(2) restore the affected environment; or 

(3) compensate for the adverse impacts by replacing or providing substitute resources. 

(e) Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be 
a written acknowledgment from the applicant to the Division of Coastal Management that the 
applicant is aware of the risks associated with development in this hazardous area and the limited 
suitability of this area for permanent structures. The acknowledgement shall state that the Coastal 
Resources Commission does not guarantee the safety of the development and assumes no 
liability for future damage to the development. 

(f) The relocation or elevation of structures shall require permit approval.  

(1) Structures relocated landward with public funds shall comply with the applicable ocean 
hazard setbacks and other applicable AEC rules. 

(2) Structures relocated landward entirely with non-public funds that do not meet current 
applicable ocean hazard setbacks may be relocated the maximum feasible distance landward of 
its present location. Septic tanks shall not be relocated oceanward of the primary structure. 

(3) Existing structures shall not be elevated if any portion of the structure is located seaward of 
the vegetation line. 

(g) Permits shall include the condition that any structure shall be relocated or dismantled when it 
becomes imminently threatened by changes in shoreline configuration as defined in 15A NCAC 
07H .0308(a)(2)(B). Any such structure shall be relocated or dismantled within eight years of the 
time when it becomes imminently threatened, and in any case upon its collapse or subsidence. 
However, if natural shoreline recovery or beach fill takes place within eight years of the time the 
structure becomes imminently threatened, so that the structure is no longer imminently 
threatened, then it need not be relocated or dismantled. This permit condition shall not affect the 
permit holder's right to seek authorization of temporary protective measures allowed pursuant to 
15A NCAC 07H .0308(a)(2). 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: 
EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other 
state and local regulations are met: 

(1) campsites; 

(2) driveways and parking areas with clay, packed sand, or gravel; 

(3) elevated decks not exceeding a footprint of 500 square feet. Existing decks exceeding a 
footprint of 500 square feet may be replaced with no enlargement beyond their original 
dimensions; 

(4) beach accessways consistent with Rule .0308(c) of this Section; 

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay,  

packed sand or gravel, and a footprint of 200 square feet or less; 

(7) temporary amusement stands consistent with Section .1900 of this Subchapter; 

(8) sand fences;  

(9) swimming pools; and 

(10) fill not associated with dune creation that is obtained from an upland source and is of the 
same general characteristics as the sand in the area in which it is to be placed. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or 
pre-project vegetation line, whichever is applicable; involves no alteration or removal of primary 
or frontal dunes which would compromise the integrity of the dune as a protective landform or 
the dune vegetation; is not essential to the continued existence or use of an associated principal 
development; and meets all other non-setback requirements of this Subchapter. 

(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Section 
would preclude placement of a structure on a lot existing as of June 1, 1979, the structure 
shall be permitted seaward of the applicable setback line in Ocean Erodible Areas, State 
Ports Inlet Management Areas, and Inlet Hazard Areas, but not Unvegetated Beach Areas if 
each of the following conditions are met: 
(1) The development is set back from the ocean the maximum feasible distance possible on 
the existing lot and the development is designed to minimize encroachment into the setback 
area; 
(2) The development is at least 60 feet landward of the vegetation line, measurement line, or 
pre-project vegetation line, whichever is applicable; 
(3) The development is not located on or oceanward of a frontal dune, but is entirely behind 
the landward toe of the frontal dune; 
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(4) The development incorporates each of the following design standards, which are in 
addition to those required by Rule .0308(d) of this Section; 
(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea  
level; 
(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor  
area of the structure shall be no more than 2,000 square feet. For the purpose of this  
Section, roof-covered decks and porches that are structurally attached shall be included in  
the calculation of footprint; 
(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except 
in those cases where the development does not abut the ocean and is located landward of a  
paved public street or highway currently in use. In those cases, other material may be  
used; and 
(D) No portion of a building's total floor area, including elevated portions that are  
cantilevered, knee braced, or otherwise extended beyond the support of pilings or  
footings, may extend oceanward of the total floor area of the landward-most habitable  
building or structure. The alignment shall be measured from the most oceanward point of  
the adjacent building or structure's roof line, including roofed decks. An "adjacent"  
property is one that shares a boundary line with the site of the proposed development.  
When no adjacent building or structure exists, or the geometry or orientation of a lot or  
shoreline precludes the placement of a building in line with the landward most adjacent  
structure of similar use, an average line of construction shall be determined by the  
Director of the Division of Coastal Management based on an approximation of the  
average seaward-most positions of the rooflines of adjacent structures along the same  
shoreline, extending 500 feet in either direction. If no structures exist within this distance,  
the proposed structure shall meet the applicable setback from the Vegetation Line but  
shall not be held to the landward-most adjacent structure or an average line of structures.  
The ocean hazard setback shall extend landward of the vegetation line, static vegetation  
line or measurement line, whichever is applicable, a distance no less than 60 feet. 
 
(5) All other provisions of this Subchapter and other state and local regulations are met. If 
the development is to be serviced by an on-site waste disposal system, a copy of a valid permit 
for such a system shall be submitted as part of the CAMA permit application. 
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ATTACHMENT B                                STIPULATED FACTS CRC-VR-24-09
  

 
1. The Petitioner is McCoy ENC, LLC which is a North Carolina Limited Liability Company.  

It is represented by Stephen D. Coggins, Esq. of Rountree Losee, LLP. DCM is represented 
by DEQ Assistant General Counsel, Christine Goebel. 

2. McCoy ENC, LLC was organized in North Carolina in 2017.  The creation filing and 2024 
annual report are attached as stipulated exhibits. Donald McCoy is the Registered Agent 
and Managing Member. It owns the property at 41971 Ocean View Drive in Avon, Dare 
County (the “Site”). Petitioner has owned the Site since September 22, 2021, according to 
a deed recorded at Book  2547, Page  139 of the Dare County Registry, a copy of which is 
attached as a stipulated exhibit.   

3. The Site is also known as Lot no. 10, Kinnakeet Shores Phase 2 as shown on a plat recorded 
on May 6, 1986 and recorded in Plat Cabinet C, Slide 23-C of the Dare County Registry, a 
copy of which is attached as a stipulated exhibit. The Site was platted after June 11, 1979 
(when the Commission’s oceanfront setback rules first took effect). The Site is 0.34 acres 
in area. 

4. The Lot is bordered by federal land and then the Atlantic Ocean to the east, Ocean View 
Drive to the west, 41957 Ocean View to the north (owned by Reilly/McKendree-Reilly), 
and 41981 Ocean View Drive to the south (owned by Ms. Lake).   

5. The Site and surrounding area are shown on the attached powerpoint which has both 
ground level and aerial (current and past) photos. Currently, the Site is undeveloped. 

6. The Lot is located within the Ocean Erodible Area of Environmental Concern (“AEC”). 
N.C.G.S. 113A-118 requires a CAMA permit to authorize any development on the Site. 

7. At the Site, the currently applicable (and adopted in 2020) long term average erosion rate 
is 6’ per year. Per 7H.0306(a)(3)(A), a building less than 5,000 square feet requires a 
minimum setback of 30 x the erosion rate = 180’ at the Site.  

8. An image from the DCM Map Viewer showing the applicable average erosion rate, the 
historic shorelines at the Site, the location of the pre-project vegetation line (“PPVL”) on 
the Site, and the erosion measured at the nearest transects to the Site (-5.81’ To the north 
and -5.87’ to the south) is attached as a stipulated exhibit. 

9. The Site is subject to a PPVL (f.k.a. static vegetation line) based on the location of the 
vegetation line on August 12, 2021 (The date contractor CSE surveyed the flagged PPVL) 
before the County’s large-scale nourishment in the area of the Site. This large-scale project 
began on June 19, 2022 and was completed on July 27, 2022 per the Dare County 
Nourishment website. Avon Beach Nourishment Project | Dare County, NC  The County has 
not been approved by the Commission for a static line exception or for a beach plan and so 
the Commission’s rules direct that the setback is measured landward from the PPVL or the 
Vegetation Line, whichever is more restrictive.  

10. The location of the PPVL (labeled as static line) is shown on the Site plans survey dated 
July 12, 2024 by Frederick A. House, P.L.S., a copy of which is attached as a stipulated 
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ATTACHMENT B                                STIPULATED FACTS CRC-VR-24-09
  

exhibit. The PPVL is located waterward of the Lot and is more restrictive than the 
Vegetation Line flagged on June 5, 2024 by Dare County LPO KD Jackson. The 180’ 
setback is also shown on this survey and is located approximately 37’(northern side) to 42’ 
(southern side) waterward of the western property line. 

11. On April 19, 2019, the Dare County Board of Commissioners approved a special tax 
district for Avon in order to pay for the planned 2022 nourishment project that would 
include the Site.  

12. Petitioner’s predecessor in interest Mr. Hamilton applied for a soil/site permit for the 
development of a peat septic system on the Site on June 29, 2021, a copy of which is 
attached as a stipulated exhibit. His application was approved on August 31, 2021, a copy 
of which is attached as a stipulated exhibit. 

13. On October 5, 2021, a perpetual easement to Dare County for beach nourishment for the 
Site was recorded at Book 2551, Page 316 of the Dare County Registry, a copy of which 
is attached. It was signed on September 22, 2021 (the same day Hamilton sold the Site to 
Petitioner) by Hamilton Real Estate Holdings, LLC, the predecessor in interest to Petitioner 
of the Site.  

14. In 2021, Petitioner obtained a survey of the Site from Seaboard Surveying, a copy of which 
is attached as a stipulated exhibit. This Survey shows the 180’ oceanfront setback measured 
landward of the vegetation line which was applicable to the Site at the time. This is based 
on a vegetation line flagged by Dare County LPO KD Jackson on August 3, 2021 (the 
survey indicates it was “Approved by CAMA on 8/4/21”). 

15. On October 19, 2021, the Reillys on the lot to the north of the Site received CAMA Minor 
Permit HI-3-2021 authorizing the development of a 2,437 SF residence which met the 180’ 
setback from the vegetation line.  A copy of the permit and site plan drawings are attached 
as a stipulated exhibit. Also attached is aerial photography from 2021 showing the location 
of the vegetation line at that time.  

16. On June 14, 2022, Petitioner submitted his first application for a CAMA Minor Permit (HI-
20-2022), a copy of which is attached as a stipulated exhibit. It proposed an 8-bedroom 
building with pool and cabana located 180’ landward of the vegetation line reviewed on 
August 4, 2021.  

17. A comparison of the location of the vegetation line from the 2022 site plan and the 2024 
site plan shows that the vegetation line moved seaward by approximately 17’.  

18. The LPO requested changes to the Site Plan to show the PPVL location and the 
corresponding 180’ setback from that line. This was completed by Seaboard Surveying on 
August 16, 2022, a copy of which is attached as a stipulated exhibit. 

19. On November 4, 2022, the LPO denied Petitioner’s CAMA Minor Permit Application as 
the proposed development did not meet the 180’ setback from the PPVL. A copy of the 
denial letter is attached as a stipulated exhibit. Petitioner did not appeal this denial to the 
Office of Administrative Hearings.  
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ATTACHMENT B                                STIPULATED FACTS CRC-VR-24-09
  

20. On or about May 7, 2024, the CAMA Local Permitting Officer (LPO) for the Dare County, 
Mr. KD Jackson, received a CAMA minor permit application (HI-71-24) from Petitioner, 
through its authorized agent Rick House of House Engineering, PC, a copy of which is 
attached as a stipulated exhibit. It proposed to construct a three-story, piling-supported, 
five-bedroom rental cottage, septic system, gravel driveway, a 12’ x 43.5’ covered deck, a 
14’ x 31’ swimming pool with 6’ wide concrete surround, 470 SF open decking, 199 SF 
gazebo, fire pit, bench, and beach accessway. The residence would have a Total Floor Area 
of 1,996 SF. A copy of these plans is attached. The initial site plan used the 2021 vegetation 
line and the LPO requested an updated vegetation line be shown. The updated site plan was 
received on July 15, 2024. 

21. As part of the CAMA Minor permitting process, the Petitioner sent notice of the project to 
the two adjacent riparian owners through letters each dated May 7, 2024 and mailed on 
May 10, 2024. Certified mail receipts also attached and tracked on usps.gov indicate 
delivery of the notice letter to the Reillys on May 13, 2024.  

22. The letter to Ms. Lake was never delivered as shown on the attached tracking. On October 
29, 2024 in anticipation of this variance and discovery that the notice during permit review 
was not delivered, Counsel for Petitioner renotified Ms. Lake of the variance. A copy of 
this letter and delivery information is attached as a stipulated exhibit and shows delivery 
to Ms. Lake on November 2, 2024.   

23. On August 7, 2024, Mr. Jackson, a Dare County CAMA LPO denied the CAMA Minor 
Permit as inconsistent with 15A NCAC 7H .0306 where the proposed development did not 
meet the applicable 180’ setback from the PPVL. Petitioner did not file a timely contested 
case petition to challenge this denial. 

24. Petitioner stipulates that the permit application was properly denied based on 15A NCAC 
7H .0306(a)(5) where it does not meet the applicable setback (180’ from the PPVL) and 
does not meet any of the exceptions in 7H.0309(a) (platted after 1979). 

25. Petitioner also stipulates that it did not seek relief from local setbacks as required by the 
Commission’s rule at 15A NCAC 7J.0701 before seeking this variance from the 
Commission. Petitioner seeks a variance from this procedural rule. 

26. As part of the variance process, Petitioner sent DCM adjacent riparian owner notice forms 
(instead of notice of the variance request) to the adjacent riparian owners as required by 
15A NCAC 7J.0701. These notice forms were sent on September 16, 2024. Tracking 
information attached shows these letters were mailed on and were received by The Rilleys 
on September 27, 2024 and by Ms. Lake on September 24, 2024. DCM has not received 
any correspondence from either neighbor. 

27. In addition to the variance from the Commission’s local variance requirement noted in fact 
25 above, Petitioner is seeking a variance from the Commission from the Commission’s 
rule at 15A NCAC 7H.0306(a)(5) (setting forth the setback) in order to develop the lot as 
described in their 2024 application materials. 
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ATTACHMENT B                                STIPULATED FACTS CRC-VR-24-09
  

28. Without a variance, a CAMA permit could be issued for development within the setback 
area at the Site per 7H .0309, or in the area landward of the 180’ setback from the PPVL 
per 15A NCAC 7H.0306.  

29. 15A NCAC 7H .0309(b) in effect today has a “grandfather” provision for lots platted before 
June 1, 1979, which is the date the Commission’s oceanfront setback rules first became 
effective. This allows lots platted before them to meet a 60’ setback is the application of 
the setback rules would “preclude placement of a structure on a lot existing as of June 1, 
1979” if four conditions are met including a minimum 60’ setback and a footprint of no 
more than 1,000 SF/max TFA of 2,000 SF.  

30. During the spring and summer of 2023, DCM Staff were working with the Commission to 
revise 7H.0305, 7H.0306 and 7H.0309 to, among other things, remove the 1979 date for 
the 60’ “grandfather” exception but retain the 2,000 SF TFA limit.  A copy of the April 12, 
2023 memo from DCM to the Commission and the April 26, 2023 CRC Minutes are 
attached as a stipulated exhibit showing that the Commission sent the rules to public 
hearing. 

31. On June 15, 2023, the Commission conditionally approved the fiscal review for the 
amended version of 7H.0309 pending OBMB approval of the fiscal note. A copy of the 
June 2023 CRC meeting minutes is attached as a stipulated exhibit. The amendments to  
these rules have not appeared on the Commission’s agendas since the June 2023 meeting 
and have not been finally approved by the Commission to date and sent to the RRC for 
approval. 

32. Petitioner asserts that he had intended his 2024 design and location to meet the revised 
language of 7H.0306 which has never taken effect.  

33. Donald McCoy who with his wife are the sole owners of McCoy ENC, LLC, signed a 
sworn affidavit dated October 30, 2024 in anticipation of this variance hearing. He states 
that he was unaware that a PPVL would be adopted and applicable to the Site in 2022. A 
copy of the sworn statement is attached as a stipulated exhibit, though Staff note they 
cannot stipulate to the truth of the statements. 
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LIST OF STIPULATED EXHIBITS 

 
1. McCoy ENC, LLC Creation Filing and 2024 Annual Report 
2. Deed in 2547/139 
3. Plat C/23-C 
4. DCM Map Viewer of Site with erosion, average rate, historic shorelines and PPVL 
5. 7-12-24 House Survey of Site with proposed development 
6. 2021 Hamilton Septic Application and Approval  
7. 2021 Nourishment easement from Hamilton to Dare Co 
8. 2021 Seaboard Surveying Survey of Site 
9. Reilly 2021 CAMA Permit and Site Plan 
10. Petitioner’s June 2022 CAMA Minor Permit Application materials 
11. Petitioner’s 2022 CAMA Permit Denial  
12. Petitioner’s 2024 CAMA Minor Permit Application materials 
13. Petitioner’s notice to Reilly with tracking 
14. Petitioner’s notice to Lake with tracking (undelivered) 
15. Petitioner’s 8-7-24 CAMA Minor Permit Denial 
16. Notice to Reilly and Lake in anticipation of variance 
17. April 12, 2023 memo from DCM to CRC re: revisions to 7H.0305, .0306, 0309 
18. April 2023 CRC Minutes 
19. June 2023 CRC Minutes 
20. Donald McCoy Affidavit 
21. Powerpoint showing ground, aerial and historic ariel photos of Site and 

surrounding area  
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioner’s Position: Yes. 
 
CAMA Rule 15A NCAC 07H .0309(b) [which provides an exception (the “Exception”) to the 
otherwise-applicable-180-feet-setback from the Pre-Project Vegetation Line (“Static Vegetation 
Line” or “SVL”) as set forth in CAMA Rule 15A NCAC 07H .0306(a)(3)(A)] applies only to lots 
created before June 1, 1979. Strict application of those provisions in the Exception will cause 
Petitioner hardship that is unnecessary. The Coastal Resources Commission (“CRC”) has already 
approved amending the Exception so that the limitation of its effect to only on lots platted before 
June 1, 1979 is deleted. Recent actions of the CRC described below indicate that the State public 
policy behind the Exception does not require the Exception being limited to only lots created 
before June 1, 1979: 

a. In a memorandum dated April 12, 2023, Division of Coastal Management 
staff proposed amendments to Rule 15A 07H .0309(b) to remove the 1,000 
square feet footprint, retain the total area of 2,000 square feet, and remove 
the June 1, 1979, stipulation.  
b. On April 26, 2023, the CRC approved a public hearing to be held for 
amendments to 15A NCAC 07H .0309(b), removing the requirement that 
developments excepted from 15A 07H .0306 setbacks must be on lots 
platted before June 1, 1979. No objections were received at the public 
hearing.  
c. On June 15, 2023, the CRC approved the fiscal analysis of the proposed 
amendment to 15A NCAC 07H .0309(b), removing the requirement that 
developments excepted from 15A NCAC 07H .0306 setbacks must be on lots 
platted before June 1, 1979. 
 

The foregoing demonstrates that the CRC as the State’s policy-making body with respect to the 
Coastal Area Management Act deems that the Exception in CAMA Rule 15A NCAC 07H .0309(b) 
should no longer be limited to lots created on or before June 1, 1979. However, because of a 
conflict between the CRC and the Rules Review Commission (“RRC”), these CRC-approved 
amendments to the Exception have not yet gone into effect. 
 
Under these circumstances, denying the Petitioner a permit to build a small (less than 2000 square 
feet) residential structure (the “Proposed Development”) that is far landward of the First Line of 
Stable and Natural Vegetation (“FLSNV”) – 201 to 205 feet, and approximately 120 feet landward 
of the SVL, is entirely unnecessary, especially when one considers the peculiarity of the location 
as shown in Factor (2) below and the fact that Petitioner had no role in the creating the hardship, 
which is demonstrated in the discussion of Factor (3) set forth below. 
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Staff’s Position: No.  

Staff disagree that strict application of the Commission’s oceanfront erosion setback and 
specifically the “grandfather” exception’s requirement of the lot being platted by 1979 causes 
Petitioner unnecessary hardships. The Site was platted in 1986, which was seven years after the 
Commission’s oceanfront erosion setbacks were codified. The Site has an average annual erosion 
rate of 6’/year which results in a setback (for a 5,000 SF or less structure) of 180’ measured 
landward of the vegetation line.  This Site has remained undeveloped since being platted in 1986. 
In 2022, Dare County undertook a large-scale nourishment project which included the Site, in 
response to long-term erosion in the area, at which time the PPVL took effect in accordance with 
CRC rules.  PPVLs have been in place for large scale nourishment project since 1996 and are not 
a new phenomenon. Staff contend that allowing this new development within the setback area 
would constitute inappropriately sited development. While Dare County has implemented several 
beach nourishment projects since 2010, the county has not at this time applied to the Commission 
for approval of a Beach Management Plan which has several provisions for PPVL relief . 

While the Commission was undertaking amendments to its rules including the setback and the 
“grandfather” exception in 2022-2023, those amendments were not adopted by the Commission to 
be sent to the Rules Review Commission for the final steps in the rulemaking process and the 
likely outcome of that process is not known. The Commission has directed Staff to focus on 
rulemaking related to the Commission’s rules removed from the code in October 2023 since that 
time. Staff have significant concerns about granting variances in individual cases based on 
uncompleted rulemaking proposals related to possible amendments to the oceanfront setback and 
“grandfather” exception rules These include  potential uneven application of draft amended rules 
and a potential surge of similarly situated lots platted after 1979 seeking to use the amended rules 
before they have completed the rulemaking process. 

 

II. Do such hardships result from conditions peculiar to the petitioner’s property, 
such as location, size, or topography of the property? Explain. 
 

Petitioners’ Position: Yes. 
 
The hardship arises from a combination of factors that render peculiar the location of Petitioner’s 
property and the Proposed Development, such as: 
 
(a) recent public confusion over whether the original vegetation line (FLSNV) or the new 
vegetation line (SVL) is the applicable ocean setback line, which confusion leads Petitioner to 
question why the LPO denied Petitioner’s first Application for a CAMA Minor Development 
Permit on the basis of noncompliance with the SVL setback when SVL did not go into effect until 
after the Application was filed; and 
(b) a dispute between the RRC and the CRC over the procedures employed for CAMA Rules 
amendments, thus delaying the effective date of the amendment that CRC has approved which 
removes the June 1, 1979, limitation to the Exception in CAMA Rule 15A 07H .0309(b). 
 

014



(a) Recent confusion over when the SVL should have been applied and whether it applies to 
Petitioner’s first CAMA Permit Application.  

For many years, the applicable ocean front setback for the Property and adjacent ocean front 
properties in Avon was the FLSNV. When Petitioner first applied to build on the Property, all 
understood that the FLSNV was the applicable setback, including the CAMA LPO, the prior 
owner/seller of the property (“Hamilton”), the engineering company designing the Proposed 
Development for both the seller and the Petitioner McCoy as buyer (“House Engineering”), 
and the surveying company performing survey work for Petitioner (“Seaboard Surveying”).  

Dare County meanwhile was interested in obtaining approval for an extensive beach 
renourishment along the Avon oceanfront. In that context, the applicable setback would 
eventually become the “Pre-Project Vegetation Line”, which is also referred to and known as 
the “Static Vegetation Line” (“SVL”). The SVL would eventually apply instead of the prior-
used FLSN, but the SVL would not apply until the first depositing of sand took place during 
the project. CAMA Rule 15A 07H .0305 provides that “[o]nce a pre-project vegetation line is 
established, and after the onset of project construction, this line shall be used as the reference 
point for measuring oceanfront setbacks in all locations where it is landward of the vegetation 
line” 

  In 2021, McCoy became interested in acquiring the Property from Hamilton and retained 
Seaboard Surveying to conduct a survey of the Property that would show, among other things, the 
ocean front setback for the Property that was applicable under CAMA Rules 15A NCAC 07H 
.0306(a)(3)(A).  

On August 4, 2021, DCM, through its Local Permit Officer, approved the location of the 
Property’s 180-feet CAMA FLSNV Setback Line as marked by Seaboard Surveying, as indicated 
on its survey.  

On August 12, 2021, the location of the pre-project vegetation line or SVL applicable to 
oceanfront development in Avon, North Carolina was approved, as indicated by the DCM website 
at https://ncdenr.maps.arcgis.com/apps/webappviewer/index.html?id=f5e463a929ed430 
095e0a17ff803e156. This soon-to-be-effective new SVL setback is significantly landward of the 
FLSNV. Petitioner today understands that the planned location for the SVL would shift the 
applicable setback for the Property approximately 61 ft landward of the FLSNV. As a result, that 
the proposed Property structure as shown on the previous Seaboard Surveying Surveys would be 
12 ft oceanward of the SVL setback and thus would be non-compliant with applicable CAMA 
Rules once the SVL goes into effect. 

However, this new setback under the terms of CAMA Rule 15A 07H .0305 was not 
supposed to go into effect until the first deposition of sand onto the beach during the upcoming 
beach nourishment project. As shown below, Petitioner submitted its first CAMA Minor Permit 
Application before the beach nourishment project began depositing sand onto the beach.  

On June 14, 2022, Petitioner submitted its first application for a CAMA Minor 
Development Permit (HI-20-2022) authorizing a single-family 8-bedroom dwelling with pool and 
cabana, with the development area being less than 5000 sf (and, including “non-development area” 
space being 6,779 sf), and being located 180 feet landward of the FLSNV. Petitioner understands 
that the FLSNV was still the applicable setback under CAMA Rule 15A 07H .0305 when the 
application was submitted because sand had not yet been deposited onto the beach by the Avon 
beach nourishment project. Sand was not first deposited on the beach until five days later on June 
19, 2022. 
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For reasons not clear to the Petitioner, the LPO applied the SVL to Petitioner’s application, 
even though the Petitioner’s application was submitted before the date sand was first deposited on 
the Avon oceanfront during the beach nourishment project. The sand was not first deposited until 
June 19, 2022 – five days after Petitioner’s application was submitted. Petitioner understood that 
the FLSNV setback would be applied to the Application, since the FLSNV was still the applicable 
setback on the date the Application was submitted. 
 

(b) RRC – CRC dispute adds to peculiarity. 
 

The only reason Rule 15A 07H .0309(b) has not been amended to provide that its setback 
exception is no longer limited to lots formed on or before June 1, 1979, is because of an “intra-
government” dispute between the RRC and the CRC over the procedures employed by the CRC 
in adopting amendments to CAMA Rules – a matter unrelated to the merits of the amendment to 
the Exception. This imposes yet another peculiarity upon Petitioner’s property: but for the dispute 
between the RRC and the CRC over rulemaking procedures, Petitioner’s CAMA application for 
the Proposed Development would be approved. 

All the foregoing factors act together to create conditions peculiar to the Property, conditions 
resulting in hardship. 

 
Staff’s Position: No.  
 
Staff first notes that the permit denial from which Petitioners now seek a variance is that from 
August 7, 2024. The Petitioners did not timely challenge the denial from November 4, 2022 in the 
Office of Administrative Hearings as prescribed.  Staff believes that the Commission does not have 
jurisdiction to adjudicate the 2022 CAMA Minor Permit denial now through this variance request 
in Petitioners’ above response to this factor under (a). Additionally, Staff cannot stipulate to some 
of the information in the response to this factor above as fact, and Staff caution the Commission 
that only the set of stipulated facts at Appendix B of this Recommendation are those Staff 
stipulated to. 
 
Staff also notes that in Petitioners’ response to this factor under (b) above describe the rulemaking 
process undertaken to partway by the Commission in 2022 and 2023.  However, there is no dispute 
that the amendments to 7H.0306 and 7H .0309 did not complete the rulemaking process. Staff 
caution the Commission on basing the grant of a variance on draft rules which have not completed 
the rulemaking process. 
 
G.S. § 113A-120.1(a)(2) states: (2) The hardships result from conditions that are peculiar to the 
property, such as the location, size, or topography of the property. Petitioners fail to argue that any 
hardship they may face is a result of the location, size, or topography of the property as required. 
Instead they point to the 2022 unchallenged denial and the language of draft rules which have not 
completed the rulemaking process. Neither of these describes how any hardship is a result of a 
peculiarity of the location, size or topography of the property. 
 
Staff find no peculiarities with the size, location or topography of the Site which cause any 
hardships to Petitioner. The Site has a high average annual erosion rate of 6’/year and 
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corresponding setback of 180’ (for a structure 5,000 SF or less). Despite this lot being platted in 
1986, it remains undeveloped. Due to erosion in the area of the Site, the Site is also now within 
the bounds of a large-scale beach nourishment project with a corresponding PPVL from which to 
measure the setback. This is common in many areas along the coast where the vegetation line has 
retreated due to storms and other natural coastal processes. Staff were unable to identify any 
conditions peculiar to this property which would cause the Petitioner’s claimed hardship. 

 
III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 
Petitioners’ Position: No. 

Petitioner had no role in the change to from the FLSNV to the SVL as the applicable ocean front 
setback. Nor did Petitioner have a role in any dispute between the RRC and the CRC regarding 
amendments to CAMA Rules. 

 
Staff’s Position: No.  
 
While Staff believes that due diligence steps by Petitioner and its consultants to stay abreast of the 
special tax district, the large-scale nourishment project and the resulting new PPVL, could have 
revealed the potential regulatory limitations on the Site, Staff believes that any hardships faced by 
Petitioner result largely from the landward movement of the vegetation line due to erosion on the 
Site combined with the nourishment and PPVL, as well as their current inability to use the 
“grandfather” exception as the Site was platted after 1979.  
 
 

IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards, or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice? 
Explain. 
 

Petitioners’ Position: Yes. 
 
Existing Rule 15A NCAC 07H .0309(b) defines exceptions within the Ocean Hazard ACE (OHA) 
setback when proposed development cannot meet the required erosion rate-based construction 
setback. This Rule limits the exception to lots created before June 1, 1979, to a total floor area no 
greater than 2,000 square feet with a maximum 1,000 square feet footprint and requires the 
structure to be set back the maximum feasible distance on the lot (a minimum of 60-feet) and no 
more oceanward than the landward-most adjacent structure. The purpose and intent of the Rules 
is to protect life and property. 
 
The Proposed Development is less than 2000 sf. Its footprint is less than 1000 sf. It is no more 
oceanward than the landward-most adjacent structure. The Proposed Development is amply 
protected from ocean forces because it is well landward -- approximately 201 to 205 ft -- of the 
FLSNV setback. The lot on which the Proposed Development is located was created after June 
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1, 1979. Such is nonetheless consistent with CRC policy as reflected in its adoption of pending 
amendments to the setback exceptions in Rule 15A NCAC 07H .0309(b) that delete the limitation 
of the Exception as being applicable to only to lots created on or before that date. The only reason 
this amendment is not applicable today is because of a dispute between the CRC and the RRC. 
 
The Proposed Development, located under the variance will be so far landward of the ocean, that 
the risk of damage from ocean forces is substantially reduced, thereby securing public safety. The 
structure of the Proposed Development is 202 to 206.4 feet landward of the FLSNV, well in excess 
of the minimum 180 feet minimum distance allowed under the Exception. Further, the Proposed 
Development will be located no further oceanward than the adjacent structures. Moreover, the 
Proposed Development that is the subject of this variance request is much smaller than the 
originally proposed development in the first CAMA permit application submitted June 14, 2022 
(which Petitioner believes should have been approved for the reasons set forth above in the 
explanation of why the first variance criteria is met). 
 
Further, the public welfare is secured by the fact that the Proposed Development will be consistent 
with Dare County Zoning Ordinances. The lot on which the Proposed Development is located is 
within Zoning District R-1 Low Density Residential. Per the Dare County, North Carolina Code 
of Ordinances at Section 22- 21(b), the permitted uses of lots in the R-1 district include: detached 
single-family dwellings. Petitioner seeks to develop a single-family dwelling, conforming with the 
Dare County Ordinance. The Proposed Development is thus consistent with the public welfare. 
 
The variance would preserve substantial justice in several respects. 
1. But for Rule 15A NCAC 07H .0309(b)’s limiting its setback exception to lots created before 
June 1, 1979, McCoy’s current CAMA Permit Application would comply with the Rule’s 
Exception. The Proposed Development will be located no further oceanward than the landward-
most adjacent structure. The structure total floor area of the Proposed Development is less than 
2000 square feet, and its footprint is less than 1000 sf. The Proposed Development is thus 
consistent with the Exception’s size limitations before and after the approved-by-CRC 
amendment, and is consistent with the approved-by-CRC amendment that deletes the “pre-June 1, 
1999 [sic] lot limitation”. 
 
2. Allowing the variance will allow the owner to develop the Property in a responsible manner and 
not unnecessarily penalize the owner, the engineering firm, the surveyor and the LPO for failure 
to understand the complex context over when the SVL came into effect and supplanted the 
FLSNV as the applicable setback. 
 
3. Had McCoy submitted his first CAMA Minor Permit Application earlier and completed 
construction before the transition to the SVL, he would have been approved for an 8-bedroom 
home. This is demonstrated by what occurred in the permitting and construction of a home adjacent 
to the Property that is larger than what Petitioner now proposes. And that home is well oceanward 
of the now applicable SVL setback. That is explained below: 
The next door property (“Lot 11”) is owned by Mark and Melissa Reilly. They submitted a CAMA 
Permit Application on September 20, 2021, well after the SVL was adopted on August 12, 2021 
for the Avon oceanfront, but before the SVL went into effect on June 19, 2022. On October 19, 
2021, a CAMA permit was issued for the Lot 11 adjacent property, based on the house being 180-
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feet landward of the FLSNV. The Lot 11 home was built on the adjacent property in 2022 under 
the FLSNV rules. Thus, had McCoy submitted his CAMA Permit Application in September of 
2021 when the Lot 11 owners submitted their application, it appears that McCoy’s original CAMA 
Permit application would have been treated the same as the Lot 11 application and thus would also 
been approved In this context, Petitioner should not be penalized by a denial of this variance 
request. 
 
4. The only reason that Petitioner is not entitled to have its application approved by the LPO is 
because of a dispute between the CRC and RRC over the procedures by which the CRC amends 
CAMA Rules, a situation over which Petitioner has no control. But for the “intra-government” 
RRC dispute, the Exception would apply to Petitioner’s application and thus, the fact that the 
Property is a lot approved after June 1, 1979 would have no consequence. 
 
5. McCoy is not aware of opposition by the adjacent neighbors to the Proposed Development as 
stated in the CAMA Minor Permit Application. 
 
6. McCoy is not aware of opposition by Dare County to this Proposed Development. 
 
Staff’s Position: No. 

Staff have significant concerns about granting variances based on draft rule amendments which 
have not been finally approved by the Commission and have not finished the rulemaking process. 
While Staff agree that the structure designed to meet the draft rule amendments allowing for a 
more limited-size structure no farther forward than the adjacent structures would be in the spirit of 
the Commission’s draft setback rule amendments, the fact is that the 1979 date remains in the 
effective rule.   

The Commission’s rules have required oceanfront erosion setbacks since 1979 and all structures 
are required to meet an oceanfront setback (in this case, 180-feet) landward of the vegetation 
line/PPVL. The Commission has made limited exceptions for some types of development to be 
sited oceanward of the setback line (See those types of development listed in 7H.0309). The 
Significance and Management Objectives of the Commission’s Ocean Hazard rules are stated in 
15A NCAC 7H .0302 and .0303 , which are printed in full in Attachment A, but specifically note 
that 

The location and form of the various hazard area landforms, in particular the 
beaches, dunes, and inlets, are in a permanent state of flux, responding to 
meteorologically induced changes in the wave climate. For this reason, the siting 
of development on and near these landforms shall be subject to the provisions in 
this Section in order to avoid their loss or damage. 7H.0302(b) 
 
And 
 
The rules set forth in this Section shall further the goals set out in G.S. 113A-102(b), 
to minimize losses to life and property resulting from storms and long-term erosion, 
prevent encroachment of permanent structures on public beach areas, preserve the 

019



natural ecological conditions of the barrier dune and beach systems, and reduce the 
public costs of development within ocean hazard areas, and protect common-law 
and statutory public rights of access to and use of the lands and waters of the coastal 
area. 7H .0303(b) 

 
As reflected in the Stipulated Facts, the County just received its first large-scale nourishment 
project in Avon in 2022 and there is a possibility that the vegetation line could move further 
waterward- but may also move landward.   

Staff agrees that granting a variance may secure public safety and welfare where Petitioner has 
fashioned the house to otherwise meet the draft rule (other than the platted by date) including 
limiting the footprint to 1,000 SF and TFA to 2,000, and not being farther waterward than adjacent 
structures.  Staff disagrees with Petitioner’s statement above that they are so far back the “risk of 
damage from ocean forces is substantially reduced.” Though 6’/year is an average, the 
approximately 200’ distance from the vegetation line at 6’/year is 33 years (and we know the 
Commission’s setback factors are based on past shorelines and not future predicted conditions).  

Substantial justice will not be preserved where Petitioner seeks to avail itself of the current draft 
setback rule amendments which have not completed the rulemaking process. Staff does not agree 
that the pause in rulemaking or the circumstances of the 2022 denial not appealed by Petitioner 
should be considered in this factor.  
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To:  Coastal Resources Commission 
 
Fr: Stephen D. Coggins, counsel for Petitioner McCoy ENC LLC 
 
Re:  Petitioner’s Explanation of How It Meets the Four Variance Criteria 

Set Forth in N.C. Gen. Stat. § 113A–120.1 and 15A N.C.A.C. 7J.0700   
 

The Petitioner, McCoy ENC LLC (“Petitioner” or “McCoy”) carries its burden 
to establish that the requested variance meets each of the four variance criteria as 
set forth in N.C. Gen. Stat. § 113A–120.1 and 15A N.C.A.C. 7J. 0700 for the reasons 
set forth below.  

 
(1) Will strict application of the applicable development rules, 

standards, or orders issued by the Commission cause the petitioner 
unnecessary hardships?  YES 

 
CAMA Rule 15A NCAC 07H .0309(b) [which provides an exception (the 

“Exception”) to the otherwise-applicable-180-feet-setback from the Pre-Project 
Vegetation Line (“Static Vegetation Line” or “SVL”) as set forth in CAMA Rule 15A 
NCAC 07H .0306(a)(3)(A)] applies only to lots created before June 1, 1979.  
 

Strict application of those provisions in the Exception will cause Petitioner 
hardship that is unnecessary. The Coastal Resources Commission (“CRC”) has 
already approved amending the Exception so that the limitation of its effect to only o 
lots platted before June 1, 1979 is deleted.    
 
 Recent actions of the CRC described below indicate that the State public policy 
behind the Exception does not require  the Exception being limited to only lots created 
before June 1, 1979: 
 
 

a. In a memorandum dated April 12, 2023, Division of Coastal Management 
staff proposed amendments to Rule 15A 07H .0309(b) to remove the 1,000 
square feet footprint, retain the total area of 2,000 square feet, and remove 
the June 1, 1979, stipulation. Stipulated Exhibit 11 
 

b. On April 26, 2023, the CRC approved a public hearing to be held for 
amendments to 15A NCAC 07H .0309(b), removing the requirement that 
developments excepted from 15A 07H .0306 setbacks must be on lots 
platted before June 1, 1979. No objections were received at the public 
hearing. Stipulated Exhibit 12 

 

c. On June 15, 2023, the CRC approved the fiscal analysis of the proposed 
amendment to 15A NCAC 07H .0309(b), removing the requirement that 
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developments excepted from 15A NCAC 07H .0306 setbacks must be on lots 
platted before June 1, 1979. Stipulated Exhibit 13 

 
The foregoing demonstrates that the CRC as the State’s policy-making body 

with respect to the Coastal Area Management Act deems that the Exception in CAMA 
Rule 15A NCAC 07H .0309(b) should no longer be limited to lots created on or before 
June 1, 1979.   

 
However, because of a conflict between the CRC and the Rules Review 

Commission (“RRC”), these  CRC-approved amendments to the Exception have not 
yet gone into effect.  

 
Under these circumstances, denying the Petitioner a permit to build a small 

(less than 2000 square feet) residential structure (the “Proposed Development”) that 
is far landward of the First Line of Stable and Natural Vegetation (“FLSNV”) – 201 
to 205 feet, and approximately 120 feet landward of the SVL, is entirely unnecessary, 
especially when one considers the peculiarity of the location as shown in Factor (2) 
below and the fact that Petitioner had no role in the creating the hardship, which is 
demonstrated in the discussion of Factor (3) set forth below. 
 

(2) Do such hardships result from conditions peculiar to the 
petitioner's property such as the location, size, or topography of 
the property?    YES. 

 
 The hardship arises from a combination of factors that render peculiar the 
location of Petitioner’s property and the Proposed Development, such as: 

 
(a) recent  public confusion over whether the original vegetation line (FLSNV) 
or the new vegetation line (SVL) is the applicable ocean setback line, which 
confusion leads Petitioner to question why the LPO denied Petitioner’s first 
Application for a CAMA Minor Development Permit on the basis of non-
compliance with the SVL setback when SVL did not go into effect until after 
the Application was filed; and  
 
(b) a dispute between the RRC and the CRC over the procedures employed for 
CAMA Rules amendments, thus delaying the effective date of the amendment 
that CRC has approved which removes the June 1, 1979, limitation to the 
Exception in CAMA Rule 15A 07H .0309(b). 

 
(a) Recent confusion over when the SVL should have been applied and 

whether it applies to Petitioner’s first CAMA Permit Application. 
 

For many years, the applicable ocean front setback for the Property and 
adjacent ocean front properties in Avon was the FLSNV. When Petitioner first 
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applied to build on the Property, all understood that the FLSNV was the applicable 
setback, including the CAMA LPO, the prior owner/seller of the property 
(“Hamilton”), the engineering company designing the Proposed Development for both 
the seller and the Petitioner McCoy as buyer (“House Engineering”), and the 
surveying company performing survey work for Petitioner (“Seaboard Surveying”).  

 
Dare County meanwhile was interested in obtaining approval for an extensive 

beach renourishment along the Avon ocean front.  In that context, the applicable 
setback would eventually become the “Pre-Project Vegetation Line”, which is also 
referred to and known as the “Static Vegetation Line” (“SVL”).  The SVL would 
eventually apply instead of the prior-used FLSN, but the SVL would not apply until 
the first depositing of sand took place during the project.   CAMA Rule 15A 07H .0305 
provides that “[o]nce a pre-project vegetation line is established, and after the onset 
of project construction, this line shall be used as the reference point for measuring 
oceanfront setbacks in all locations where it is landward of the vegetation line” 

 
In 2021, McCoy became interested in acquiring the Property from Hamilton 

and retained Seaboard Surveying to conduct a survey of the Property that would 
show, among other things, the ocean front setback for the Property that was 
applicable under CAMA Rules 15A NCAC 07H .0306(a)(3)(A).  

 
On August 4, 2021, DCM, through its Local Permit Officer, approved the 

location of the Property’s 180-feet CAMA FLSNV Setback Line as marked by 
Seaboard Surveying, as indicated on its survey. See Stipulated Exhibit 4.  
 

On August 12, 2021, the location of the pre-project vegetation line or SVL 
applicable to oceanfront development in Avon, North Carolina was approved, as 
indicated by the DCM website at 
https://ncdenr.maps.arcgis.com/apps/webappviewer/index.html?id=f5e463a929ed430
095e0a17ff803e156 (See Stipulated Exhibits 5).    

 
This soon-to-be-effective new SVL setback is significantly landward of the 

FLSNV. Petitioner today understands that the planned location for the SVL would 
shift the applicable setback for the Property approximately 61 ft landward of the 
FLSNV.  As a result, that the proposed Property structure as shown on the previous 
Seaboard Surveying Surveys would be 12 ft oceanward of the SVL setback and thus 
would be non-compliant with applicable CAMA Rules once the SVL goes into effect.  
(See Stipulated Exhibit 6). 
 

However, this new setback under the terms of CAMA Rule 15A 07H .0305 
was not supposed to go into effect until the first deposition of sand onto the beach 
during the upcoming beach nourishment project.  As shown below, Petitioner 
submitted its first CAMA Minor Permit Application before the beach nourishment 
project began depositing sand onto the beach. 
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On June 14, 2022, Petitioner submitted its first application for a CAMA Minor 

Development Permit (HI-20-2022) authorizing a single-family 8-bedroom dwelling 
with pool and cabana, with the development area being less than 5000 sf (and, 
including “non-development area” space being 6,779 sf), and being located 180 feet 
landward of the FLSNV. Petitioner understands that the FLSNV was still the 
applicable setback under CAMA Rule 15A 07H .0305 when the application was 
submitted because sand had not yet been deposited onto the beach by the Avon beach 
nourishment project. Sand was not first deposited on the beach until five days later 
on June 19, 2022.     

 
For reasons not clear to the Petitioner, the LPO applied the SVL to 

Petitioner’s application, even though the Petitioner’s application was submitted 
before the date sand was first deposited on the Avon oceanfront during the beach 
nourishment project. The sand was not first deposited until June 19, 2022 – five 
days after Petitioner’s application was submitted.  Petitioner understood that the 
FLSNV setback would be applied to the Application, since the FLSNV was still the 
applicable setback on the date the Application was submitted.  

 
(b) RRC – CRC dispute adds to peculiarity.  
 

 The only reason Rule 15A 07H .0309(b) has not been amended to provide that 
its setback exception is no longer limited to lots formed on or before June 1, 1979, is 
because of an “intra-government” dispute between the RRC and the CRC over the 
procedures employed by the CRC in adopting amendments to CAMA Rules  -- a 
matter unrelated to the merits of the amendment to the Exception. This imposes yet 
another peculiarity upon Petitioner’s property: but for the dispute between the RRC 
and the CRC over rulemaking procedures, Petitioner’s CAMA application for the 
Proposed Development would be approved.   

 
All the foregoing factors act together to create conditions peculiar to the 

Property, conditions resulting in hardship.   
 

(3) Do the hardships result from actions taken by the petitioner? NO. 
 

Petitioner had no role in the change to from the FLSNV to the SVL as the 
applicable ocean front setback. Nor did Petitioner have a role in any dispute between 
the RRC and the CRC regarding amendments to CAMA Rules. 
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(4) Will the variance requested by the petitioner: 
 

a. be consistent with the spirit, purpose, and intent of the rules, 
standards or orders issued by the Commission? YES. 

 
 Existing Rule 15A NCAC 07H .0309(b) defines exceptions within the Ocean 
Hazard ACE (OHA) setback when proposed development cannot meet the required 
erosion rate-based construction setback. This Rule limits the exception to lots created 
before June 1, 1979, to a total floor area no greater than 2,000 square feet with a 
maximum 1,000 square feet footprint and requires the structure to be set back the 
maximum feasible distance on the lot (a minimum of 60-feet) and no more oceanward 
than the landward-most adjacent structure. The purpose and intent of the Rules is to 
protect life and property. 
 

The Proposed Development is less than 2000 sf. Its footprint is less than 1000 
sf. It is no more oceanward than the landward-most adjacent structure. The Proposed 
Development is amply protected from ocean forces because it is well landward -- 
approximately 201 to 205 ft -- of the FLSNV setback. 

 
The lot on which the Proposed Development is located was created after June 

1, 1979. Such is nonetheless consistent with CRC policy as reflected in its adoption of 
pending amendments to the setback exceptions in Rule 15A NCAC 07H .0309(b) that 
delete the limitation of the Exception as being applicable to only to lots created on or 
before that date.  The only reason this amendment is not applicable today is because 
of a dispute between the CRC and the RRC.   

 
b. secure the public safety and welfare?  YES. 

 
 The Proposed Development, located under the variance will be so far landward 
of the ocean, that the risk of damage from ocean forces is substantially reduced, 
thereby securing public safety. The structure of the Proposed Development is 202 to 
206.4 feet landward of the FLSNV, well in excess of the minimum 180 feet minimum 
distance allowed under the Exception.  Further, the Proposed Development will be 
located no further oceanward than the adjacent structures.  Moreover, the Proposed 
Development that is the subject of this variance request is much smaller than the 
originally proposed development in the first CAMA permit application submitted 
June 14, 2022 (which Petitioner believes should have been approved for the reasons 
set forth above in the explanation of why the first variance criteria is met).  
 
 Further, the public welfare is secured by the fact that the Proposed 
Development will be consistent with Dare County Zoning Ordinances. The lot on 
which the Proposed Development is located is within Zoning District R-1 Low Density 
Residential. Per the Dare County, North Carolina Code of Ordinances at Section 22-
21(b), the permitted uses of lots in the R-1 district include: detached single-family 
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dwellings. Petitioner seeks to develop a single-family dwelling, conforming with the 
Dare County Ordinance. The Proposed Development is thus consistent with the 
public welfare.  
 
and 

c. Preserve substantial justice?   YES.   
 
 The variance would preserve substantial justice in several respects.   
 

1. But for Rule 15A NCAC 07H .0309(b)’s limiting its setback exception to lots 
created before June 1, 1979, McCoy’s current CAMA Permit Application 
would comply with the Rule’s Exception. The Proposed Development will be 
located no further oceanward than the landward-most adjacent structure. 
The structure total floor area of the Proposed Development  is less than 
2000 square feet, and its footprint is less than 1000 sf. The Proposed 
Development is thus consistent with the Exception’s size limitations before 
and after the approved-by-CRC amendment, and is consistent with the 
approved-by-CRC amendment that deletes the “pre-June 1, 1999 lot 
limitation”.  

 
2. Allowing the variance will allow the owner to develop the Property in a 

responsible manner and not unnecessarily penalize the owner, the 
engineering firm, the surveyor and the LPO for failure to understand the 
complex context over when the SVL came into effect and supplanted the 
FLSNV as the applicable setback.    

 
3. Had McCoy submitted his first CAMA Minor Permit Application earlier and 

completed construction before the transition to the SVL, he would have 
been approved for an 8-bedroom home.  This is demonstrated by what 
occurred in the permitting and construction of a home adjacent to the 
Property that is larger than what Petitioner now proposes. And that home 
is well oceanward of the now applicable SVL setback. That is explained 
below: 

 

The next door property (“Lot 11”) is owned by Mark and Melissa Reilly. 
They submitted a CAMA Permit Application on September 20, 2021, 
well after the SVL was adopted on August 12, 2021 for the Avon 
oceanfront, but before the SVL went into effect on June 19, 2022.  

 
On October 19, 2021, a CAMA permit was issued for the Lot 11 adjacent 
property, based on the house being 180-feet landward of the FLSNV. 
The Lot 11 home was built on the adjacent property in 2022 under the 
FLSNV rules.  
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Dare County 
Local Government 

CAMA 

Hl-3-2021 
Permit Number 

MINOR DEVELOPMENT 

PERMIT 
as authorized by the State of North ca.-olina, Department of Environmental Quality and the 
Coastal Resources Commission for development in an Area of Environmental Concern 
pursuant to the Coastal Area Management Act, Section 113A·118 of the General statutes. 

Issued to Mark & Melissa Reilly, authorizing development in the Ocean Hazard (AEC) at41957 Ocean View Dr, in Avon 
,N.C. 27915, as requested in the permittee's application, dated 9-20-2021, and received complete on 10-13-2021. This 
permit, issued on 10-19-2021, is subject to compliance with the application and site drawing (where consistent with the 
permit), all applicable regulations and special conditions and notes set forth below. Any violation of these terms may 
subject permittee to a fine, imprisonment or civil action, or may cause the permit to be null and void. 

This permit authorizes: Construct SFD with pool,pool deck.ocean access,dune deck and open shed with roof deck. 

(1) All propose(] development and associated construction must be done in accordance with the permitted work plat 
drawings(s). 

(2) All construction must conform to the N.C. Building Code requirements and all other local, State and Federal regulations, 
applicable local ordinances and FEMA Flood Regulations. 

(3) Any change or changes in the plans for development, construction, or land use activities will require a re-evaluation and 
modification of tllis permit 

(4) A copy of this permit shall be posted or available on site. Contact tllis office at 252-475-5879 for a final inspection at 
completion of work. 

(Additional Permit Conditions on Page 2) 

This pennit action may be appealed by the permittee or other quaified persons 
within twenty (20) days of the issuing date. This pennit must be on the project 

• srre and accessible to the permit officer when the project is inspected for 
compliance. Any maintenance work or project modification not covered under 
tois pennit, require further written permtt approval. All work must cease when this 
penntt expires on: DECEMBER 31, 2024 

In issuing this permtt rr is agraed 1hat this project is consistent with the local Land 
Use Plan and all applicable ordinances. This permtt may not be transferred to 
another party wtthout the written approva of the Division of Coastal 
Management. 

Check#_3582.. in the amount of $100, was received on __ 9-28-
2021_for the permtt fee. 

1£.~ 
GAMA LOCAL PERMIT OFFICIAL 

P.O. Box859 

g;~~i-~;19lu 
• ~PERMITTEE \J 

(Signature required if conditions above apply to permit) 
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Name: Mark & Melissa Reilly 
Minor Permit # Hl-3-2021 
Date: 10-15-2021 
Page2 

(5) The permittee is required to contact the Local Permit Officer 252-475-5879, shortly before he plans to begin 
construction to arrange a setback measurement that will be effective for sbdy (60) days barring a major shoreline 
change. Construction must begin within sbdy (60) days of the determination or the measurement is void and must 
be redone. 

(6) All buildings constructed within the ocean hazard area shall comply wfth the NC Building Code, including the 
Coastal and Flood Plain Construction Standards of the N. C. Building Code, and the Local Flood Damage 
Prevention Ordinance as required by the NafionaJ Flood Insurance Program. If any provisions of the building code 
or a flood damage prevention ordinance are inconsistent with any of the following AEC standards, the more 
restrictive provision shaJI control. 

(7) All buildings must be elevated on pilings with a diameter of at least 8 inches in diameter if round, or 8 inches to a 
side if square; and the first floor level of the sills and joists must meet the 100-yearflood level elevation. 

(8) All pifings shall have a tip penetration greater than eight feet below the lowest ground elevation under the structure. 
(1 O) Dune disturbances will be allowed only to the extent necessary for development and if the dune's protective vaJue is 

not weakened or reduced. Disturbed dune areas will be immediately stabilized. 
(11) All unconsolidated material resulting from associated grading and landscaping shall be retained on site by effective 

sedimenta:lion and erosion control measures. Disturbed areas shaJI be vegetatively stabiflzed (planted and mulched) 
within 14 days of construction completion. 

(12) Any structure authorized by this permit shaJI be relocated or dismantled when it becomes imminently threatened by 
changes in shorefine configuration. The structure{sl shall be relocated or dismantled wfthln two years of the time 
when it becomes imminently threatened. and in any case upon its collapse or subsidence. However, if natural 
shoreline recovery or beach renourishment takes place within two years of the time the structure becomes 
imminentiy threatened, so that the structure is no longer imminently threatened, then it need not be relocated or 
dismantled at that time. This condition shaU not affect the permit holder's right to seek authorization of temporary 
protective measures aJlowed under CRC rules. 

SIGNATURE: DATE: 10/20/2021 
PERMITTEE 
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N.C. DIVISION OF COASTAL MANAGEMENT 
ADJACENT RIPARIAN PROPERTY OWNER NOTIFICATION (MINOR PERMIT) 

CERTIFIED MAIL, RETURN RECEIPT REQUESTED or HAND DELIVERED 
 

Revised July 2021 

________________________ 
                      Date 
____________________________________ 
Name of Adjacent Riparian Property Owner 
____________________________________ 
Address 
____________________________________ 
City, State Zip 
 
To Whom It May Concern: 
 
This correspondence is to notify you as a riparian property owner that I am applying for a CAMA Minor permit to 

________________________________________________________________________________________________ 

on my property at _________________________________________________________________________________, 

in _________________________ County, which is adjacent to your property.  A copy of the application and project 

drawing is attached/enclosed for your review. 

 
If you have no objections to the proposed activity, please mark the appropriate statement below and return to me as soon 
as possible.  If no comments are received within 10 days of receipt of this notice, it will be considered that you have no 
comments or objections regarding this project. 
 
If you have objections or comments, please mark the appropriate statement below and send your correspondence to: 
(LOCAL PERMIT OFFICER, NAME OF LOCAL GOVERNMENT, MAILING ADDRESS CITY, STATE, ZIP CODE) 
 
If you have any questions about the project, please do not hesitate to contact me at my address/number listed below, or 
contact (LOCAL PERMIT OFFICER) at (PHONE NUMBER), or by email at: (LPO EMAIL). 
 
Sincerely, 
 
 
____________________________________   ______________________________ 

Property Owner’s Name      Telephone Number 
 
 
   

 Address     City   State   Zip 
 

_______ I have no objection to the project described in this correspondence. 
_______ I have objection(s) to the project described in this correspondence. 

 
 
____________________________________   ______________________________ 

Adjacent Riparian Signature       Date  
 
____________________________________   ______________________________    

Print or Type Name       Telephone Number 
 
 
    

Address     City   State   Zip 
 

474 McCarty Road

Fredericksburg, VA 22405

Kathleen Lake

Variance to allow a proposed development

41971 Ocean View Drive, Avon, NC

Dare

252-258-5186McCoy ENC LLC c/o Donald McCoy

September 13, 2024
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Revised July 2021 
 

 
          

TIPS FOR ADJACENT RIPARIAN OWNER NOTIFICATION  
 
CAMA Regulations require notice of proposed development to the Adjacent Riparian Property Owners (15A NCAC 
7J.0204(b)(5)). Proof of actual notice (a sign-off by the owner on this form) or certified mail return receipts (showing 
delivery of notice) are needed, or any other method which satisfies the Local Permit Officer (LPO) that a good faith effort 
has been made to provide notice. 
 
The purpose of this notice is to make adjacent riparian property owners aware of the proposed development so that they 
have an opportunity to provide comments (or potentially object to) the proposed development, and to give DCM or the 
LPO an opportunity to consider these comments/objections before a permit decision is made. “Permission” of adjacent 
property owners is not necessarily required for DCM or the LPO to issue a permit.   It is in the applicant’s best interest to 
provide comprehensive and accurate notice so that any concerns or objections can be resolved early in the permit review 
process. In addition, if the adjacent riparian property owner appeals the permit decision, insufficient notice could be a 
basis for granting such an appeal. 
 
Who is an Adjacent Riparian Property Owner?  
 
What is Adjacent? (Note: DCM reads this broadly to ensure comment by potentially impacted neighbors) 

• A property that shares a boundary line with the site of proposed development; AND  
• A property that fronts a natural or manmade waterbody that is connected to coastal waters and can support some 

form of navigation, even a kayak or canoe, including a common canal system or a manmade basin. 
• Easement holders? Yes, if the easement could be impacted by the proposed development.  
• Streets/Roads? Only if the street/road could be impacted by the proposed development. This might include street-

ends which might be used for parking and beach access. 
• Holders of recognized submerged lands claims/shellfish franchises. 

 
What is Riparian?  
Do the boundaries of the adjacent property legally intersect with the water at mean high tide? If there is a question about 
whether an adjacent property is considered “riparian,” please reach out to DCM Staff or the LPO- especially on the 
oceanfront beach where there may be undeveloped parcels on the beach or in the water. 
 
Who/What is a Property Owner? 
For private individuals (or families), send notice to the address listed on the tax card. If the property is owned by an Inc. 
or LLC, please send notice to the person listed as the registered agent on the NC Secretary of State’s Corporations Look 
Up site: https://www.sosnc.gov/search/index/corp. For Condominiums or neighborhoods with an owners’ association 
(HOA/POA), send notice to the association (which is usually a corporation, for which you send notice to its registered 
agent).   
 
What is Notice, and how do I ensure it is received? 

• You can meet with your adjacent property owner, provide a description or drawing of the proposed development, 
and ask them to sign this form and return it to DCM or the LPO; OR 

• You can hand-deliver this form and a description or drawing, and ask your neighbor to return it to DCM or the 
LPO (consider providing them with a stamped envelope); OR 

• You can mail this form by USPS Certified Mail, return receipt requested (the Green Card). If you choose this 
option, you must provide either the signed & returned green card OR track the certified mail package number on 
USPS.GOV’s online tracking system, and provide the tracking print-out as proof of delivery to DCM or the LPO 

 
If you have any questions about this process, please reach out to the LPO, DCM Staff and DCM Legal Counsel and we 
will work to answer your questions. 
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N.C. DIVISION OF COASTAL MANAGEMENT
ADJACENT RIPARIAN PROPERTY OWNER NOTIFICATION (MINOR PERMIT) 

CERTIFIED MAIL, RETURN RECEIPT REQUESTED or HAND DELIVERED 

Revised July 2021 

________________________ 
        Date 

____________________________________ 
Name of Adjacent Riparian Property Owner 
____________________________________ 
Address 
____________________________________ 
City, State Zip 

To Whom It May Concern: 

This correspondence is to notify you as a riparian property owner that I am applying for a CAMA Minor permit to 

________________________________________________________________________________________________ 

on my property at _________________________________________________________________________________, 

in _________________________ County, which is adjacent to your property.  A copy of the application and project 

drawing is attached/enclosed for your review. 

If you have no objections to the proposed activity, please mark the appropriate statement below and return to me as soon 
as possible.  If no comments are received within 10 days of receipt of this notice, it will be considered that you have no 
comments or objections regarding this project. 

If you have objections or comments, please mark the appropriate statement below and send your correspondence to: 
(LOCAL PERMIT OFFICER, NAME OF LOCAL GOVERNMENT, MAILING ADDRESS CITY, STATE, ZIP CODE) 

If you have any questions about the project, please do not hesitate to contact me at my address/number listed below, or 
contact (LOCAL PERMIT OFFICER) at (PHONE NUMBER), or by email at: (LPO EMAIL). 

Sincerely, 

____________________________________ ______________________________ 
Property Owner’s Name  Telephone Number 

 Address City State Zip 

_______ I have no objection to the project described in this correspondence. 
_______ I have objection(s) to the project described in this correspondence. 

____________________________________ ______________________________ 
Adjacent Riparian Signature  Date 

____________________________________ ______________________________    
Print or Type Name Telephone Number 

Address City State Zip 

254 Washington Street

Glenridge, NJ 07028

Mark & Melissa Reilly

Variance to allow a proposed development

41971 Ocean View Drive, Avon, NC 

Dare

McCoy ENC LLC c/o Donald McCoy 252-258-5186

September 13, 2024
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Revised July 2021 

TIPS FOR ADJACENT RIPARIAN OWNER NOTIFICATION 

CAMA Regulations require notice of proposed development to the Adjacent Riparian Property Owners (15A NCAC 
7J.0204(b)(5)). Proof of actual notice (a sign-off by the owner on this form) or certified mail return receipts (showing 
delivery of notice) are needed, or any other method which satisfies the Local Permit Officer (LPO) that a good faith effort 
has been made to provide notice. 

The purpose of this notice is to make adjacent riparian property owners aware of the proposed development so that they 
have an opportunity to provide comments (or potentially object to) the proposed development, and to give DCM or the 
LPO an opportunity to consider these comments/objections before a permit decision is made. “Permission” of adjacent 
property owners is not necessarily required for DCM or the LPO to issue a permit.   It is in the applicant’s best interest to 
provide comprehensive and accurate notice so that any concerns or objections can be resolved early in the permit review 
process. In addition, if the adjacent riparian property owner appeals the permit decision, insufficient notice could be a 
basis for granting such an appeal. 

Who is an Adjacent Riparian Property Owner?  

What is Adjacent? (Note: DCM reads this broadly to ensure comment by potentially impacted neighbors) 
• A property that shares a boundary line with the site of proposed development; AND
• A property that fronts a natural or manmade waterbody that is connected to coastal waters and can support some

form of navigation, even a kayak or canoe, including a common canal system or a manmade basin.
• Easement holders? Yes, if the easement could be impacted by the proposed development.
• Streets/Roads? Only if the street/road could be impacted by the proposed development. This might include street-

ends which might be used for parking and beach access.
• Holders of recognized submerged lands claims/shellfish franchises.

What is Riparian? 
Do the boundaries of the adjacent property legally intersect with the water at mean high tide? If there is a question about 
whether an adjacent property is considered “riparian,” please reach out to DCM Staff or the LPO- especially on the 
oceanfront beach where there may be undeveloped parcels on the beach or in the water. 

Who/What is a Property Owner? 
For private individuals (or families), send notice to the address listed on the tax card. If the property is owned by an Inc. 
or LLC, please send notice to the person listed as the registered agent on the NC Secretary of State’s Corporations Look 
Up site: https://www.sosnc.gov/search/index/corp. For Condominiums or neighborhoods with an owners’ association 
(HOA/POA), send notice to the association (which is usually a corporation, for which you send notice to its registered 
agent).   

What is Notice, and how do I ensure it is received? 
• You can meet with your adjacent property owner, provide a description or drawing of the proposed development,

and ask them to sign this form and return it to DCM or the LPO; OR
• You can hand-deliver this form and a description or drawing, and ask your neighbor to return it to DCM or the

LPO (consider providing them with a stamped envelope); OR
• You can mail this form by USPS Certified Mail, return receipt requested (the Green Card). If you choose this

option, you must provide either the signed & returned green card OR track the certified mail package number on
USPS.GOV’s online tracking system, and provide the tracking print-out as proof of delivery to DCM or the LPO

If you have any questions about this process, please reach out to the LPO, DCM Staff and DCM Legal Counsel and we 
will work to answer your questions. 
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CRC-23-09 
 

April 12, 2023 
 

MEMORANDUM  
 
TO:   Coastal Resources Commission  
FROM:  Ken Richardson 
SUBJECT:  Exception for Lots Platted Post-1979 15A NCAC 07H .0309 
 
15A NCAC 07H .0309(b) is an existing rule that defines conditions for exceptions within the Ocean 
Hazard AEC (OHA) setback when proposed development cannot meet the required erosion rate-
based construction setback. This rule limits the exception to lots created before June 1, 1979, to a 
total floor area no greater than 2,000 square feet with a maximum 1,000 square foot footprint, and 
requires the structure to be set back the maximum feasible distance on the lot (a minimum of 60 feet) 
and no more oceanward than the landward-most adjacent structure.   
 
At your February 2023 meeting, DCM Staff reviewed draft amendments to 15A NCAC 07H .0309(b) 
to address concerns expressed over the inability to apply this exception within the oceanfront setback 
to lots created after June 1, 1979.  This issue was raised following the repeal of 15A NCAC 07H .0104, 
which contained similar provisions for lots created after June 1, 1979, that could not meet the required 
setback. Aside from the date stipulations, the primary differences between the two rules were that 
07H .0104 allowed the option to measure setbacks using the erosion setback factor in place at the 
time the lot was platted, while 07H .0309(b) requires a setback of at least 60 feet regardless of the 
erosion rate setback factor. Both rules limited new construction to no greater than 2,000 square feet, 
but 07H .0309 limits a structure’s footprint to 1,000 square feet. Although separate rules, they had 
been commonly referred to as the “small structure exceptions.”   
 
Staff is proposing amendments to 07H .0309(b) to remove the 1,000 square feet footprint, retain the 
total floor area of 2,000 square feet, and remove the June 1, 1979 stipulation. This would make 
the .0309 exception applicable to all oceanfront and inlet areas, except for Unvegetated Beach Areas. 
For those that cannot meet the minimum setback for a larger structure, they could potentially utilize 
this exception for a structure up to 2,000 square feet if the other conditions outlined above are met. 
This amendment addresses the primary concern related to the earlier repeal of 07H .0104, while 
removing the complexity of tracking past erosion rates and recognizing the dates that lots were platted 
during Minor Permit reviews. 
 
DCM Staff are asking the Commission to consider approval of the proposed amendments to 15A 
NCAC 07H .0309(b) to move forward with rulemaking. 
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PROPOSED AMENDMENTS: 
 

15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a)  The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule 

.0306(a) of this Section if all other provisions of this Subchapter and other state and local regulations are met: 

(1) campsites; 

(2) driveways and parking areas with clay, packed sand, or gravel; 

(3) elevated decks not exceeding a footprint of 500 square feet. Existing decks exceeding a footprint of 

500 square feet may be replaced with no enlargement beyond their original dimensions; 

(4) beach accessways consistent with Rule .0308(c) of this Section; 

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed 

sand or gravel, and a footprint of 200 square feet or less; 

(7) temporary amusement stands consistent with Section .1900 of this Subchapter; 

(8) sand fences;  

(9) swimming pools; and 

(10) fill not associated with dune creation that is obtained from an upland source and is of the same 

general characteristics as the sand in the area in which it is to be placed. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or pre-project vegetation 

line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which would compromise 

the integrity of the dune as a protective landform or the dune vegetation; is not essential to the continued existence or 

use of an associated principal development; and meets all other non-setback requirements of this Subchapter. 

(b)  Where application of the oceanfront Ocean Hazard Area setback requirements of Rule .0306(a) of this Section 

would preclude placement of a structure on a lot existing as of June 1, 1979, the structure shall be permitted seaward 

of the applicable setback line in Ocean Erodible Areas, State Ports Inlet Management Areas, and Inlet Hazard Areas, 

but not Unvegetated Beach Areas Areas, the structure shall be permitted seaward of the applicable setback line if each 

of the following conditions are met:  

(1) The development is set back from the ocean the maximum feasible distance possible on the existing 

lot and the development is designed to minimize encroachment into the setback area; 

(2) The development is at least 60 feet landward of the vegetation line, measurement line, or pre-project 

vegetation line, whichever is applicable; 

(3) The development is not located on or oceanward of a frontal dune, but is entirely behind the 

landward toe of the frontal dune; 

(4) The development incorporates each of the following design standards, which are in addition to those 

required by Rule .0308(d) of this Section; 
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(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea 

level; 

(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor 

area of the structure shall be no more than 2,000 square feet. For the purpose of this Section, 

roof-covered decks and porches that are structurally attached shall be included in the 

calculation of footprint; 

(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in 

those cases where the development does not abut the ocean and is located landward of a 

paved public street or highway currently in use. In those cases, other material may be used; 

and 

(D) No portion of a building's total floor area, including elevated portions that are cantilevered, 

knee braced, or otherwise extended beyond the support of pilings or footings, may extend 

oceanward of the total floor area of the landward-most habitable building or structure. The 

alignment shall be measured from the most oceanward point of the adjacent building or 

structure's roof line, including roofed decks. An "adjacent" property is one that shares a 

boundary line with the site of the proposed development. When no adjacent building or 

structure exists, or the geometry or orientation of a lot or shoreline precludes the placement 

of a building in line with the landward most adjacent structure of similar use, an average 

line of construction shall be determined by the Director of the Division of Coastal 

Management based on an approximation of the average seaward-most positions of the 

rooflines of adjacent structures along the same shoreline, extending 500 feet in either 

direction. If no structures exist within this distance, the proposed structure shall meet the 

applicable setback from the Vegetation Line but shall not be held to the landward-most 

adjacent structure or an average line of structures. The ocean hazard setback shall extend 

landward of the vegetation line, static vegetation line or measurement line, whichever is 

applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations are met. If the 

development is to be serviced by an on-site waste disposal system, a copy of a valid permit for such 

a system shall be submitted as part of the CAMA permit application. 

(c)  The following types of water dependent development shall be permitted seaward of the oceanfront setback 

requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local 

regulations are met: 

(1) piers providing public access; and 

(2) maintenance and replacement of existing state-owned bridges, and causeways and accessways to 

such bridges. 

(d)  Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the 

following conditions is met: 
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(1) The ocean pier provides public access for fishing and other recreational purposes whether on a 

commercial, public, or nonprofit basis; 

(2) Commercial, non-water dependent uses of the ocean pier and associated pier house shall be limited 

to restaurants and retail services. Residential uses, lodging, and parking areas shall be prohibited; 

(3) The pier house shall be limited to a maximum of two stories; 

(4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located landward of 

mean high water; 

(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a footprint of 

5,000 square feet, whichever is larger; 

(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and 

(7) If the pier has been destroyed or rendered unusable, replacement or expansion of the associated pier 

house shall be permitted only if the pier is being replaced and returned to its original function. 

(e)  In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential development 

that does not induce further growth in the Ocean Hazard Area, such as the construction of single family piers and 

small scale small-scale erosion control measures that do not interfere with natural oceanfront processes, shall be 

permitted in the Ocean Hazard Area along those portions of shoreline that exhibit features characteristic of an 

Estuarine Shoreline. Such features include the presence of wetland vegetation, and lower wave energy and erosion 

rates than in the adjoining Ocean Erodible Area. Such development shall be permitted under the standards set out in 

Rule .0208 of this Subchapter. For the purpose of this Rule, small scale small-scale is defined as those projects which 

are eligible for authorization under 15A NCAC 07H .1100, .1200, and 15A NCAC 07K .0203. 

(f)  Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be permitted 

provided that each of the following conditions is met: 

(1) The transmission lines are buried under the ocean beach, nearshore area, and primary and frontal 

dunes, all as defined in Rule .0305 of this Section, in such a manner so as to ensure that the 

placement of the transmission lines involves no alteration or removal of the primary or frontal dunes; 

and 

(2) The design and placement of the transmission lines shall be performed in a manner so as not to 

endanger the public or the public's use of the beach. 

(g)  Existing stormwater outfalls as of the last amended date of this rule within the Ocean Hazard AEC that are owned 

or maintained by a State agency or local government, may be extended oceanward subject to the provisions contained 

within 15A NCAC 07J .0200. Outfalls may be extended below mean low water and may be maintained in accordance 

with 15A NCAC 07K .0103. Shortening or lengthening of outfall structures within the authorized dimensions, in 

response to changes in beach width, is considered maintenance under 15A NCAC 07K .0103. Outfall extensions may 

be marked with signage and shall not prevent pedestrian or vehicular access along the beach. This Paragraph does not 

apply to existing stormwater outfalls that are not owned or maintained by a State agency or local government. 

 

History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113A-113(b)(6)d; 

113A-124; 
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Eff. February 2, 1981; 

Amended Eff. April 1, 2020; June 1, 2010; February 1, 2006; September 17, 2002 pursuant to S.L. 

2002-116; August 1, 2000; August 1, 1998; April 1, 1996; April 1, 1995; February 1, 1993; January 

1, 1991; April 1, 1987; 

Readopted Eff. December 1, 2020;  

Amended Eff. December 1, 2022; August 1, 2022. 
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§ 113A-120.1. Variances.

  

(a) Any person may petition the Commission for a variance granting permission to 
use the person's land in a manner otherwise prohibited by rules or standards 
prescribed by the Commission, or orders issued by the Commission, pursuant to 
this Article. To qualify for a variance, the petitioner must show all of the 
following:

(1) Unnecessary hardships would result from strict application of the rules, 
standards, or orders.
(2) The hardships result from conditions that are peculiar to the property, 
such as the location, size, or topography of the property.
(3) The hardships did not result from actions taken by the petitioner.
(4) The requested variance is consistent with the spirit, purpose, and intent 
of the rules, standards, or orders; will secure public safety and welfare; and 
will preserve substantial justice.

(b) The Commission may impose reasonable and appropriate conditions and 
safeguards upon any variance it grants.
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