NC COASTAL RESOURCES COMMISSION
June 24, 2009
NOAA/NCNERR Administration Building
Beaufort, NC

The State Government Ethics Act (Chapter 138A of the General Statutes) mandates that the Chair (1) remind members of their duty to avoid
conflicts of interest or appearances of conflict, and (2) inquire as to whether any member knows of any known conflict of interest or
appearance of conflict with respect to matters before the Commission. If any member knows of a conflict of interest or appearance of
conflict, please so state when requested by the Chairman.

Wednesday, June 24"

10:00 COMMISSION CALL TO ORDER (Auditorium) Bob Emory, Chair
e Roll Call
» {Approval of April 297, 2009 Meeting Minutes !
e Executive Secretary’s Report Jim Gregson
e Chairman’s Comments Bob Emory

DECLARATORY RULING

e :Bald Head Island West Beach - 15A NCAC 7H :0310(1) Use Standards, Jeff Warren
. For Inlet Hazard Areas . Christine Goebel

PRESENTATIONS

o Legislative Update & EMC Alternative Energy Recommendations Robin Smith, Asst. Sec DENR
-« [Ogeah Policy Steering Commitee Recomimendatioris (CRC09-10]' Lisa Schiavinato, NC Sea Grant
e Update on UNC Wind Energy Study Joe Kalo, UNC School of Law

* Update on Inlet Hazard Area Boundaries & Draft Report (CRC-09-09) Jeff Warren

Dr. Margery Overton, Chair
CRC Science Panel
12:00 PUBLIC INPUT AND COMMENT

12:15 LUNCH
1:00 PRESENTATIONS
e Oregon Inlet Jetty Monitoring Dr. Margery Overton, NCSU
e \Wind Facilify Transmission Lines - Amendmients to15 NCAC 7H0.309 Doug Huggett
‘Use Standards for Ocean Hazard Areas: Exceptions (CRC-09-15) _____ |
e 'Streamlining of Existing Bridge Replacement GP ™~ Doug Huggett

' 15A NCAC 7H .2300 (CRC-09-16) !
A NCAG T e R 00 e

Amendments to 15A NCAC 7H .1704-5(a) Temporary Erosion Control
Structures — Sandbag GP (CRC-09-14)

1
1
T T U g

Mike Lopazanski

ACTION ITEMS

»  Holden Beach Land Use Plan Certification (CRC-09:17)_: Mike Christenbury
e ' Ocean Isle Beach Land Use Plan Certification (CRC-09-18) ! Mike Christenbury
+ {Cartret County Land Use Plan Cerficaton (CRC-09-19) Maureen Wil

* . Currituck County Land Use Plan Amendment (CRC-09-20) Charlan Own

e | Brunswick County/Belville Land Use Plan Amendment (CRC-09-21) Mike Christenbury
» Land Use Plan Implementation Status Reports (Info Ttem) 1 John Thayer

NC Sea Level Rise Initiatives (CRC-09-22) ! Tancred Miller

e NCCF Beach Summit Report Todd Miller,
NC Coastal Federation



OLD/NEW BUSINESS Bob Emory
e Future Meetings

4:15 ADJOURNMENT

N.C. Division of Coastal Management
www.nccoastalmanagement.net



http://www.nccoastalmanagement.net/

NC COASTAL RESOURCES COMMISSION (CRC)

April 29, 2009
NOAA/NCNERR Administration Building

Beaufort, NC

Present CRC Members

Bob Emory, Chairman

Chuck Bissette Wayland Sermons

Renee Cahoon Melvin Shepard

Charles Elam Ed Mitchell

David Webster (present at 1:45 p.m.) Lee Wynns

Bill Peele Veronica Carter

Present Attorney General’s Office Members

Jennie Hauser
Christine Goebel

CALL TO ORDER/ROLL CALL

Chairman Emory called the meeting to order and reminded Commissioners of the need to state
any conflicts due to Executive Order Number One and also the State Government Ethics Act.

Angela Willis called the roll and each Commissioner in attendance reported no conflicts. Joan
Weld, James Leutze, Jerry Old, and Bob Wilson were absent. Based upon this roll call,
Chairman Emory declared a quorum.

MINUTES

Melvin Shepard made a motion to approve the minutes of the February 11-12, 2009
Coastal Resources Commission meeting. Veronica Carter seconded the motion. The
motion passed unanimously (Bissette, Cahoon, Elam, Peele, Sermons, Shepard, Mitchell,
Wynns, Carter) (Webster absent for vote).

EXECUTIVE SECRETARY’'SREPORT
Jim Gregson, DCM Director, gave the following report.

Budget Issues

I’m sure everyone is aware of the strict budget climate we are in right now. State agencies have
been directed to avoid any unnecessary spending for the remainder of the fiscal year. In response
to the budget issues, we have cancelled our contracts for CRC meetings for the rest of 2009.
Until further notice each meeting must have prior approval from the State Budget Office.



Gov. Purdue signed Executive Order No. 11 yesterday and then late yesterday an Amended and
Reissued Executive Order 11 that would establish and implement a flexible furlough plan for the
remainder of the current fiscal year. The plan would reduce all teachers’ and state employee
compensation by an annualized amount equivalent to 0.5 percent for the remainder of the fiscal
year. In return, each employee will receive 10 hours of flexible time off that can be taken
between June 1 and December 31.

In addition, the NOAA review of our National Estuarine Reserve Program originally scheduled
for last week has been put on hold until staff and other partners are able to travel to meet with
reviewers and attend public meetings.

Sandbag Update

As | reported during the last Commission meeting, Notices of Violation (NOVs) requiring
sandbag structures to be removed were mailed to 19 property owners in the Town of Nags Head
in Dare County. If you recall, these were the highest ranked sandbag structures on our sandbag
removal list. Of the 19, seven were accepted by the property owners while twelve were returned
to DCM marked either “unclaimed” or “unable to forward.” As is DCM protocol, the Division is
currently preparing documents to have those NOVs not received by the property owner “served”
by local law enforcement officials. This situation is complicated by the fact that five of the
property owners are residents of other states (mostly Virginia). Also at this time, the Attorney
General’s office is communicating with the Petitioners’ counsel to address the status of the
multiple sandbag variance requests and is discussing which petitioners are electing to proceed
with their variance. As these situations progress, | will update the Commission.

L egidative Update

There are a number of bills in this legislative session that directly or indirectly affect the CRC.
Each of these must pass either the Senate or House by the crossover deadline of May 14 in order
to remain active. You were sent a summary of these bills so I will not go into the detail of each
bill.

SB 524: Disapprove Coastal Setback Rule (Sen. Boseman)
Disapproves amendments to NCAC 07H .0306 (increased setbacks for large oceanfront
structures) as amended by the CRC in November 2008.

SB 778: Eliminate Overlap Between CAMA and SEPA (Sen. Soles)
Exempts the requirement for a SEPA document for projects that are subject to CAMA major
development permits.

SB 832: CRC May Permit Terminal Groin (Sen. Boseman)

Allows the CRC to permit, via variance or through rulemaking, a terminal groin in any suitable
area of the N.C. coast. Permit applications must include an environmental impact statement;
CRC may require financial assurance to cover the cost of removal should the CRC determine the
terminal groin has an adverse impact on other properties. This bill is similar to one introduced
during the last session that was approved by the Senate, but not taken up by the House. The bill
was referred to the Committee of Agriculture/Environment and Natural Resources on March 25.
The Committee met yesterday but did not vote. They are reconvening today.

SB 866 (=HB 1230): APA Rules: Increasing Costs Prohibition (Sen. Hoyle)



Prohibits an agency from adopting a rule that results in additional costs to persons subject to the
rule, unless the rule is adopted in response to a serious and unforeseen threat, an act of the
General Assembly or Congress, a change in state or federal budgetary policy, a federal
regulation, or a court order.

SB 876: Study Consolidated Environmental Commission (Sen. Clodfelter)

Proposes to consolidate the State’s environmental commissions into one comprehensive full-time
commission modeled after the N.C. Utilities Commission. Versions of this bill have been
introduced in previous sessions.

SB 998: Beach Management Study Commission (Sen. Jenkins)

As introduced, this bill imposes a moratorium on sandbag enforcement, prohibiting the CRC
from ordering the removal of sandbag structures in communities actively pursuing beach
nourishment or inlet relocation projects. The moratorium would end Sept. 1, 2010. The bill also
would establish a Legislative Study Commission on Beach Management Issues to study existing
laws and policies related to beach management and determine how the State can best develop
and implement a comprehensive, long-term beach management strategy. The commission’s
stated purpose is virtually identical to the CRC’s mandate.

SB 1068: Permitting of Wind Energy Facilities (Sen. Albertson)
Establishes a system of permits to be issued by DENR for siting wind energy facilities. Outlines
requirements for CAMA permit application for such facilities.

HB 605: Coastal Hazar ds Disclosure (Reps Harrison and Justice)

Provides for disclosure of coastal hazards to prospective buyers of coastal properties. Directs
CRC to make available a form for sellers to make disclosures of coastal hazards, including
annual erosion rates, setback requirements, 100-year storm recession estimates, high hazards
flood areas, inlet hazard areas, variances and other relevant data, along with a notice of remedies.
This bill has been introduced in previous sessions, but has not made it out of committee.

HB 736: Grant Funds/Relocate Condemn Water Structure (Rep. Spear)
Allows Water Resources to award grants to local governments to relocate imminently threatened
oceanfront structures.

HB 897: Study Offshore Wind Farming (Reps. Alexander, Stewart, Sutton, Folwell)
Creates a joint legislative study committee on offshore wind farming. The committee would
examine the feasibility of offshore wind farms, considering environmental impacts, economic
impacts, the impact of hurricanes, and other technical issues.

The federal government last week announced regulations for wind farming in federal waters,
more than three miles offshore.

HB 393: Modify Rule-M aking Process (Reps. Allred and Owens)

This act would make all permanent rules subject to review by the Legislature. It removes the
requirement that the Rules Review Commission receive 10 written objections to a rule before
elevating it for legislative review. A rule could be made effective by executive order from the
Governor.



SJIR 879: Study Offshore Drilling Revenues (Sen. Atwater)

Authorizes the Revenue Laws Study Committee and Environmental Review Commission to
study possible sources of revenue, if any, to the State in the event that offshore oil and gas
drilling takes place in waters off the N.C. coast.

HB 1378: Clean Marinas/Pumpout Stations (Rep. M cComas)

Requires full service marinas (with 10 or more slips) in communities seeking a “no discharge
zone” designation to install a pumpout facility by July 1, 2010. Prohibits discharge into coastal
waters and requires vessel operators to keep pumpout logs. Directs DENR to establish criteria
for pumpout facilities and services.

LPO training

DCM recently conducted two training workshops for local permit officers in the 20 coastal
counties. This was the best-attended training session we’ve ever head, with 75 LPOs attending
the workshops in Wilmington and Nags Head. The agenda for the two-day workshops included
updates on recent changes to Coastal Resources Commission rules and training in the permit
process, as well as monitoring and enforcement. DCM staff also conducted interactive field
training in staking Normal High Water and Normal Water Levels and identifying coastal
wetlands.

CICEET grant

The Cooperative Institute for Coastal and Estuarine Environmental Technology has awarded a
$717,000 grant to the N.C. National Estuarine Research Reserve and the NOAA Center for
Coastal Fisheries and Habitat Research to examine different methods of erosion prevention in
sheltered coastlines.

The project is focused on understanding the environmental and economic tradeoffs of alternative
erosion control measures in three regions along North Carolina’s coast, where researchers from
NOAA, NC NERR, UNC -Wilmington, and UNC-Chapel Hill will assess the ecosystem impacts
of shoreline stabilization. Also included in the project is the design and construction of a
demonstration project based on alternative shoreline stabilization techniques at the Rachel
Carson component of the NC NERR. During the two-year project, they will develop an approach
to evaluate ecological and socioeconomic costs and benefits of shoreline erosion and protection
alternatives. The researchers will work closely with an advisory panel composed of local, state
and federal resource managers, contractors, property owners and other stakeholders. The NC
NERR will develop outreach and educational products to disseminate the knowledge and tools
developed by the research team.

Clean Marina
Cape Fear Marina/Bennett Bros Yachts in Wilmington received their Clean Marina certification
from DCM in March.

CWMTF grants

The Division's Clean Water Management Trust Fund Grant - as well as the other 2008 project

awards, have been deferred by the Trust Fund because of the budget situation. DCM had been
awarded a $496,000 grant for implementation of the stormwater plan on Pivers Island. We will
receive priority consideration during the 2009 funding cycle.



Offshoredrilling committee

Commissioners Leutze and Sermons, and DCM’s coastal hazards specialist Dr. Jeff Warren,
were named to a 24-member legislative task force that is examining the effects of offshore oil
and natural gas exploration. The committee has met twice this month, receiving information
from Mike Lopazanski about the history of offshore drilling in N.C., and presentations from
several other agencies, including the Minerals Management Service, USGS and American
Petroleum Institute, among others. It is my understanding that the Committee will likely
continue until the first day of the next legislative session (late April) and will also likely submit
an interim report this session.

Staff News

Claudia Jones is the newest Field Representative in our Elizabeth City office. A Dare County
native, Claudia comes to us with many years of experience in the environmental field working
for the State of Maryland Department of Natural Resources' Critical Areas Commission. Claudia
filled a position previously held by Holly Snider, who is now working out of the Wilmington
Regional Office as a Field Representative.

CHAIRMAN'SCOMMENTS

Chairman Emory stated the CRC is reacting to the State Budget office’s restraints on meeting
expenses. We cannot take a vacation from our work and we will discuss options for future
meetings later in the afternoon. There are a number of legislative bills that either specifically or
indirectly effect the Commission and/or the Division.

VARIANCES

Riggings — (CRC-VR 06-33) Kure Beach (remand from Superior Court)

Christine Goebel of the Attorney General’s Office represented Division of Coastal Management
Staff. Mrs. Goebel stated the Petitioner is a homeowners association for The Riggings
condominium development in Kure Beach, New Hanover County. Petitioners have sought and
been granted four prior variances from the CRC to keep sandbags in front of their property. In
January 2008, the CRC denied this current variance request. In January of 2009 at a judicial
review hearing in New Hanover Superior Court, Judge Jay Hockenbury remanded the variance
request back to the CRC for a rehearing. The Petitioner is seeking a variance to keep the
sandbags in place. Ms. Goebel stated Gary Shipman is present and represents the Petitioner.
Ms. Goebel reviewed Judge Hockenbury’s remand order, the stipulated facts of this variance
request, reviewed the history of the previous requests, and the staff positions on the four
statutory criteria. Staff and Petitioners do not agree on any of the four statutory criteria.

Gary Shipman of Shipman & Wright, LLP represented Petitioner Riggings Home Owners
Association. Mr. Shipman discussed Judge Hockenbury’s order and reviewed the stipulated
facts which he contends supports the granting of this variance. Mr. Shipman further stated this
property is different than any other property in the state of North Carolina and the CRC should
look at the property and not the actions of the property owners.



Wayland Sermons made a motion that after considering the stipulated facts and evidence
in therecord that strict application of the development rules, standards, or ordersissued
by the Commission do not cause the Petitioner unnecessary hardships. Renee Cahoon
seconded the motion. The motion passed with eight votes (Carter, Sermons, Webster,
Cahoon, Pedle, Shepard, Wynns, Elam) and two opposed (Bissette, Mitchell).

Wayland Sermons made a motion that after reviewing the stipulated facts the hardships
arearesult of conditions peculiar to the petitioner’sproperty. Melvin Shepard seconded
the motion. The motion passed with eight votes (Carter, Sermons, Cahoon, Peele, Shepard,
Elam, Bissette, Mitchell) and two opposed (Webster, Wynns).

Wayland Sermons made a motion that based on the stipulated facts, the har dships do not
result from actionstaken by the Petitioner. Melvin Shepard seconded the motion. The
motion passed unanimously (Carter, Sermons, Webster, Cahoon, Peele, Shepard, Wynns,
Elam, Bissette, Mitchell).

Wayland Sermons made a motion that based on the stipulated facts thisvariance request
would beinconsistent with the spirit, purpose, and intent of therules, standards, or orders
issued by the Commission; would not secur e the public safety and welfare; and would not
preserve substantial justice. Lee Wynns seconded the motion. The motion passed with
eight votes (Carter, Sermons, Webster, Cahoon, Peele, Shepard, Wynns, Elam) and two
opposed (Bissette, Mitchell).

This variance request was denied.

Bald Head Island Ltd. (CRC-VR 09-01) Bald Head Island, 30 Buffer

Christine Goebel of the Attorney General’s Office represented Division of Coastal Management
Staff. Ms. Goebel stated George Fletcher, Attorney for the Petitioner, is present and will
represent the Petitioner. Ms. Goebel stated the Petitioners propose a paved marina access road in
Southport, Brunswick County. The proposed project includes the construction of an eight-foot
wide paved access road at Deep Point Marina in addition to five wooden landings at the dock
entrances off the Cape Fear River. Petitioner’s application was denied based on the proposed
development’s inconsistency with the CRC’s thirty foot buffer rule in 15A NCAC 07H
.0208(a)(1) and (a)(2)(B). Ms. Goebel reviewed the stipulated facts of this variance request and
addressed the four statutory criteria. Staff and Petitioner agree on all four criteria.

Mr. George Fletcher of Fletcher, Ray & Satterfield, LLC represented Petitioner. Mr. Fletcher
discussed the stipulated facts of this case which he contends supports the granting of this
variance. The two items requested are a roadway and five dock platforms which are staging
areas for the docks within the marina. The road will be restricted to the harbormaster and
fire/rescue personnel. The road will be slanted to capture stormwater and will address safety
concerns for fire and rescue personnel. The five platforms will address handicap issues. Mr.
Bruce Marek, Chief Engineer, is present and available to answer questions.

Melvin Shepard made a motion that based on the stipulated factsthe strict application of
the applicable development rules, standards, or ordersissued by the Commission cause the
Petitioner unnecessary hardships. Commissioner Shepard added a condition on the per mit
that theroad and turnaround not be used as a parking area and islimited to use by the



harbormaster for daily marina operations and emergency vehicles. Renee Cahoon
seconded the motion. The motion passed unanimously (Carter, Sermons, Webster, Peele,
Shepard, Wynns, Elam, Bissette, Mitchell, Cahoon).

Melvin Shepard made a motion that based on stipulated facts the hardshipsresult from
conditions peculiar to the petitioner’sproperty. David Webster seconded themotion. The
motion passed unanimously (Carter, Sermons, Webster, Peele, Shepard, Wynns, Elam,
Bissette, Mitchell, Cahoon).

Chuck Bissette made a motion that based on stipulated facts the hardships do not result
from actionstaken by the Petitioner. Wayland Ser mons seconded the motion. The motion
passed unanimously (Carter, Sermons, Webster, Peele, Shepard, Wynns, Elam, Bissette,
Mitchell, Cahoon).

Veronica Carter made a motion that based on stipulated factsthe variance will be
consistent with the spirit, purpose, and intent of the rules, standards or ordersissued by
the Commission; will securethe public safety and welfare; and preserve substantial justice.
Bill Peele seconded the motion. The motion passed unanimously (Carter, Sermons,
Webster, Peele, Shepard, Wynns, Elam, Bissette, Mitchell, Cahoon).

This variance was granted.

CONTESTED CASES

Stirewalt/Overton v. DCM (08 EHR 1090) Figure Eight Island, Pool in Setback

Christine Goebel of the Attorney General’s Office represented Division of Coastal Management
Staff. Ms. Goebel stated the Petitioners in this case did not file exceptions to the ALJ’s decision
and chose not to appear before the Commission to present oral arguments. Ms. Goebel stated
this case was heard in August 2008 in the Office of Administrative Hearings. Mr. Stirewalt is
the architect for Mr. Overton who owns oceanfront property on Figure Eight Island. They were
challenging the denial of a CAMA Minor Permit for a swimming pool that was to be located
between the house and the first line of natural vegetation. The rules in this case are in 15A
NCAC 07H .0309 which provides exceptions to the oceanfront setback rules. One of the
exceptions is for swimming pools. Swimming pools do not have to meet the setback but have to
be behind the first line of vegetation. However, 7H .0309 goes on to say that such development
is only allowed if all other provisions of the ocean hazard areas and state and local rules are met,
and in all cases development shall only be permitted if it involves no alteration or removal of the
frontal dune. Ms. Goebel reviewed the findings of fact.

The ALJ agreed with the Division of Coastal Management and the local permit officer’s denial
of the permit application and found it was proper. Petitioners did not file any exceptions and did
not request oral argument. Staff is asking that the CRC uphold the ALJ’s decision with three
minor changes. The first is Finding of Fact #1 which reads “coastal high hazard area” and
change to “ocean hazard areas of environmental concern”. Finding of Fact # 3 should be
changed to reflect that the LPO denied the Petitioner’s application and not the “New Hanover
County Inspection Office”. Lastly, Conclusion of Law #8 should be eliminated.

Jennie Hauser reminded the Commission that the time for issuing a decision ran out last week,
but good cause can be shown since Petitioners requested an extension of time to file exceptions.



An extension of time to issue a final agency decision for the allowable sixty days should be
requested.

Wayland Sermons made a motion for an extension of time to issue a final agency decision
based upon the good cause which has been stipulated to by the Petitioner. Bill Peele
seconded the motion. The motion passed unanimously (Carter, Sermons, Webster,
Cahoon, Pedle, Shepard, Wynns, Elam, Bissette, Mitchell).

Wayland Sermons made a motion to uphold the AL J’ s decision including the exceptions
filed by the Respondent and adopt thisasthefinal agency decision. Renee Cahoon
seconded the motion. The motion passed unanimously (Carter, Sermons, Webster, Cahoon,
Peele, Shepard, Wynns, Elam, Bissette, Mitchell).

ACTIONITEMS

15A NCAC 07H .0308(a)(2) Temporary Erosion Control Structures

Renee Cahoon made a motion to adopt 15A NCAC 07H .0308. Charles Elam seconded the
motion. The motion passed unanimously (Carter, Sermons, Cahoon, Peele, Shepard,
Wynns, Elam, Bissette, Mitchell) (Webster absent for vote).

15A NCAC 07H .1100 General permit for Construction of Bulkheads and Placement of Riprap
for Shoreline Protection in Estuarine and Public Trust Waters and Ocean Hazard Areas

Bill Peele made a motion to adopt 15A NCAC 07H .1100. Charles Elam seconded the
motion. The motion passed unanimousdly (Carter, Sermons, Webster, Cahoon, Peele,
Shepard, Wynns, Elam, Bissette, Mitchell).

15A NCAC 07H .1200 General Permit for the Construction of Piers, Docks, and Boat Houses in
Estuarine and Public Trust Waters and Ocean Hazard Areas

Charles Elam made a motion to adopt 15A NCAC 07H .1200. Bill Peele seconded the
motion. The motion passed unanimously (Carter, Sermons, Webster, Cahoon, Peele,
Shepard, Wynns, Elam, Bissette, Mitchell).

OLD/NEW BUSINESS

Chairman Emory stated that he spoke with the Chair of the EMC. They are under the same
restrictions as the CRC and are making similar adjustments. Like the CRC, the EMC can only
meet if there is a contested case. All of the EMC meetings are in Raleigh as most of their
members live in Raleigh. The average cost for an EMC meeting is $3,000, which is significantly
less than the cost of a CRC meeting which typically costs between $15,000 and $18,000. Jim
Gregson stated he spoke with Louis Daniel about MFC. The MFC is requesting an exception
from State Budget to hold a one day meeting (similar to the one the CRC is holding today).
Their meeting will not include time for public comment and the agenda will be limited to
immediate business only. Chairman Emory requested that each Commissioner save the dates
previously set aside for Commission meetings in 2009. We will utilize these dates for
conference calls or half-day meetings. June’s meeting will be similar to this one if there is a
contested case scheduled to be heard by the CRC. If there is no contested case, we will meet by
conference call. The contracts have been cancelled for all meeting space and accommodations
for the rest of 20009.



Chairman Emory stated options for the future would be conference calls involving both the CRC
and CRAC. We need to look at priorities. After we have identified specific issues we could have
issue specific subcommittees that will meet by conference call. The subcommittee could then
report back to the full Commission.

CRC/CRAC Needs Assessment Survey Results
Whitney Jenkins

Whitney Jenkins stated she is the coastal training program coordinator and had done the needs
assessment survey to find out if there were needs the CRC or CRAC had to help them perform
their duties. Nine of the 15 CRC members (60%) and 28 of the 45 CRAC (62%) responded. It is
surprising that the response rates were not higher, but the results are statistically significant.
Most of you wanted to see training during scheduled meetings, but most also said that they were
willing to travel up to two hours for training. 78% of the CRC respondents and 82% of the
CRAC respondents said they were interested in distance learning to conduct training. Some
general observations based on the data indicated that there is an interest in bigger issues
including alternative energy, sea level rise, communicating with other Commissions, and
encouraging sustainable development within the land use plan. Training on fish habitat, SAV,
PNA and wetlands ranked very low amongst member respondents. A follow up discussion with
CRC and CRAC members would clarify these responses and create priorities for the next steps.

Chairman Emory asked the CRC to hang on to the survey response results handout provided to
address at a future meeting for a more thorough discussion.

CRC Priorities

Mike Lopazanski stated there is a lot of legislation floating around. Some of these items may
necessitate the CRC’s immediate attention. One of these issues is the EMC’s recommendation
on wind energy as well as the proposed amendments to CAMA to give the CRC permitting
authority on the siting of wind facilities in all of the coastal counties and not just the AEC’s.
The Ocean Policy Study Committee has completed their report. Draft rule language on the inlet
hazard areas will be ready soon. The Executive Committee can look at all of these issues and
look at the next steps.

Renee Cahoon stated she attended the recent BIMP meeting and it was wonderful and
productive. The Ocean Policy Steering Committee Meeting was just the opposite.

Wayland Sermons reminded Commissioners to be aware of the legislation that could prompt
several terminal groin applications and the CRC needs to be prepared to act on these.

Chairman Emory appointed Chuck Bissette as hearing officer for public hearings scheduled for
June 16, 2009 at 4:00 p.m. at the Morehead City DCM office for 7H .0205, 7H .0309, and 7B
.0901.



With no further business, the CRC adjourned.

Respectfully submitted,

James H. Gregson, Executive Secretary

Angela Willis, Recording Secretary
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STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA

COASTAL RESOURCES COMMISSION

COUNTY OF BRUNSWICK

In the matter of
REQUEST FOR DECLARATORY

WEST BEACH OF BALD HEAD ISLAND

DECLARATORY RULING

AND APPLICATION OF RELEVANT

)
)
RULING ON EROSION RATE ALONG ) REQUEST FOR A
)
)
)

INLET HAZARD AREA REGULATIONS

The Village of Bald Head Island (the “Village”) and J. Andrew Sayre (“Sayre”)

(collectively the “Requestors™), through undersigned counsel, respectfully request a Declaratory

Ruling by the Coastal Resources Commission (the “Commission”) setting the annual erosion rate

along West Beach of Bald Head Island (“West Beach”). Authority for this petition lies in

N.C.G.S. § 113A-124(c)(7), 15A NCAC 07H .0304 and 15A NCAC 07J .0602. In support of the

requested ruling, Requestors show the Commission:

A. PROCEDURAL REQUIREMENTS

1.

Requestors’ names and addresses: The Village of Bald Head Island, Post Office
Box 3009, Bald Head Island, North Carolina 28461; J. Andrew Sayre, Post Office
Box 3259, 131 West Bald Head Wynd, Bald Head Island, North Carolina 28461.

The Village and Sayre are each a “person aggrieved” under the meaning set forth
in N.C. Gen. Stat. § 150B-2(6).

Requestors seek a declaration setting an erosion rate along West Beach pursuant
to N.C.G.S. § 113A-124(c)(7),15A NCAC 07H .0304 and 15A NCAC 07J .0602.

This Request is being filed with the Director of the Division of Coastal
Management, James H. Gregson, at 400 Commerce Avenue, Morehead City,
North Carolina 28577, and also the Attorney General’s Office at 9001 Mail
Service Center, Raleigh, North Carolina 27699-9001.

As evidenced by certified mail receipts, copies of the present Request have been
sent to the owners of property in and adjacent to West Beach (Exhibit A (list)).



FACTUAL BACKGROUND AND PERTINENT RULES

1.

West Beach lies directly along the Cape Fear River inlet and falls within both the
current and proposed inlet hazard area zones. See Exhibit B (map of Bald Head
Island).

For the purposes of this Request, West Beach is defined as the area within the
existing inlet hazard area between transects one (1) through forty (40), inclusive,
on Exhibit C (map of West Beach).

Pursuant to 15A NCAC 07H .0310(a)(1), “fa]ll development in the inlet hazard
area shall be set back from the first line of stable natural vegetation a distance
equal to the setback required in the adjacent ocean hazard area.” (Emphasis
added).

Pursuant to 15A NCAC 07H.0306(a)(1), the setback distance for single-family
development or multi-family development of three units or less in the ocean
erodible area is defined by a distance equal to the erosion rate multiplied by a
factor of thirty (30). The setback distance for small-scale (less than 5,000 square
feet) multi-family development greater than three units and commercial
development is also a distance equal to the erosion rate multiplied by a factor of
thirty (30). For large-scale (5,000 square feet and greater) multi-family
development greater than three units and commercial development, the setback
distance is equal to the erosion rate multiplied by a factor of sixty (60) or, for
areas with an erosion rate greater than 3.5 feet per year, a distance equal to the
erosion rate multipled by a factor of thirty (30) plus 105 feet. 15A NCAC 07H
.0304(1)(a) defines that “erosion rates shall be the long-term average based on
available historical data” as depicted on a map updated through 1998 (the “1998
Map”).

Unlike the State’s other inlet shorelines, no erosion rates along West Beach or the
coastline north of West Beach are depicted on the Division of Coastal
Management’s 1998-era erosion rate maps.

An eight (8) feet annual erosion rate applies to the homes and lots along South
Beach immediately adjacent to the Bald Head Island inlet hazard area. Therefore,
pursuant to 15A NCAC 07H.0304(a)(1), this rate is extrapolated to all areas inside
the inlet hazard area, including West Beach where the Division of Coastal
Management has recently calculated  site-specific erosion rates to be
approximately two feet per year or less. The eight (8) feet annual erosion rate
currently applied to West Beach is derived from erosion rates calculated by the
Division of Coastal Management for the portion of South Beach immediately
adjacent to the South Beach portion of the inlet hazard area (i.e., on the other side
of the “point” from West Beach). See Exhibit B (map of Bald Head Island).



10.

11.

12.

13.

14.

In consequence, numerous homes and lots along West Beach are being subjected
to a two hundred forty (240) feet building setback (8 foot erosion rate x 30) rather
than a setback of sixty (60) feet (2 foot erosion rate x 30).

Approximately thirty million dollars ($30,000,000.00) worth of properties are
potentially effected along West Beach by the application of a South Beach erosion
rate of eight (8) feet per year. See Exhibit D (list of properties effected and tax
valuations).

This effect on West Beach properties results in decreased values to the Village
and Brunswick County tax bases. Approximately eight (8) property owners have
obtained, and others reportedly are obtaining, tax valuation reductions based on
the non-conforming or unbuildable nature of the properties based on a setback
distance of 240 feet (erosion rate of 8 feet per year x 30).

Sayre and other individual property owners allege they are being harmed by the
non-conforming and “unbuildable” nature of their properties. See Exhibits E1
and E2 (statements by Sayre and Jack Nichols, West Beach property owners,
made to Commission at February 2009 meeting).

Currently, the Commission is in the lengthy process of amending the inlet hazard
area regulations. An intended result of such process is to amend both the inlet
hazard area affecting Bald Head Island, and to amend the applicable rules therein.
In their current state, the proposed rules contemplate a two (2) feet annual erosion
rate along West Beach. See Jeffrey Warren, Ph.D., CRC Memorandum 09-05:
Proposed Development Policies for Expanded Inlet Hazard Area Boundaries
(January 28, 2009) (attached as Exhibit F and proposing two feet annual erosion
rate to few areas in North Carolina, including West Beach, without assigned
erosion rates on current map, Table 1, Page 3).

Even assuming all possible efficiency, these inlet hazard area amendments cannot
reasonably be expected within the coming year. Causes of delay include: (i)
budget cuts forcing the Commission to either abbreviate or altogether cancel
scheduled meetings; and (ii) Senate Bill 866, which, if enacted, would prohibit the
Commission from effectuating any rule change that has an economic impact
(most likely encompassing the proposed amendments to the inlet hazard area
regulations).

The Commission has the immediate authority to vary the 1998 erosion rate map
through “individual contested cases, declaratory or interpretive rulings.” 15A
NCAC 07H .0304(1)(a) (emphasis added).

The relief sought herein is interim and would not affect pending Commission
rulemaking related to the inlet hazard area boundaries and development
conditions within said boundaries.

3



PROPOSED STIPULATED FACTS

1.

West Beach is defined for the purposes of this Request as the area within the
existing inlet hazard area between transects one (1) through forty (40), inclusive,
shown on Exhibit C.

For purposes of oceanfront setback delineation, an annual erosion rate of eight (8)
feet applies by rule to the area of West Beach within the inlet hazard area.

The eight (8) feet annual erosion rate results in an oceanfront setback distance of
240 feet landward of the first line of stable and natural vegetation for small or
non-commercial structures

The 240 feet building setback applies to thirteen (13) homes with a total tax value
of $25,270,985.00 and four (4) lots with a total tax value of $4,950,000.00 (See
Exhibit D).

Division of Coastal Management (“DCM”) Staff prepared, on June 8, 2009, a
map of West Beach showing transects and erosion rate calculations as shown on
Exhibit C. The erosion rates calculated from the transects depicted on this map
used the same transect orientation and shoreline analysis methods as those for the
1998 maps currently applied to the rest of the State’s oceanfront shoreline. The
general method is an end-point calculation that determines the shoreline distance
between an early shoreline from the 1930s and 40s defined from National Ocean
Service Topographic Sheet (NOS T-sheet) maps and a late shoreline generated
from 1998 aerial photography. This distance is divided by the time period
represented by the shorelines to develop a long-term rate (e.g., 240 feet of
shoreline movement over a period of 60 years is a rate of four feet per year).
Specifically, the West Beach calculation conducted by DCM for this declaratory
ruling used an early shoreline from 1942 (NOS T-sheet) and a late shoreline from
2000 (aerial photography). Aerial imagery for 1998 does not exist for West
Beach.

The Commission has the authority to declare an annual erosion rate for West
Beach. 15A NCAC 07H .0304(1)(a).

The circumstance of West Beach and its property owners is unique among North
Carolina coastal communities because transects and erosion rates have not been
defined previously by the Division of Coastal Management. To better understand
the shoreline history along West Beach, and in response to this petition, the
Division has since defined erosion rates for this portion of the Village shoreline.
The maximum erosion rate for West Beach (as defined herein) by the Division
using the method described above in Section 5 is 2.4 feet per year, and the
maximum accretion rate is 4.3 feet per year. Spatial smoothing of the data,
similar to what was done for the current erosion rate numbers for the State’s

4



oceanfront erosion rate data, further reduces the maximum erosion rate to 2.2 feet
per year. The Division notes that rounding of the data through a process called
“blocking” would place a minimum erosion setback factor of two (2) feet per year
for the entirety of West Beach (transects 1 through 40). See Exhibit G for the
complete methods used by the Division in the most recent shoreline erosion
update.

8. The Declaratory Relief granted would not affect subsequent Commission
rulemaking, but would merely establish an erosion rate, subject to adjustment by
lawful Commission rules and processes. The erosion rates specific to this
declaratory ruling may be superseded upon the effective date of any subsequent
inlet hazard area development rules promulgated by the Commission.

D. ARGUMENT

Gaps in the current erosion rate map maintained by the Coastal Resources Commission
(“CRC”), in conjunction with certain regulations applicable to the Inlet Hazard Area (“IHA™),
are creating unintended results and causing an incorrect eight (8) feet annual erosion rate to
apply to many homes along West Beach on Bald Head Island—where the actual erosion rate is
approximately two (2) feet per year. See Exhibits B and C (maps of West Beach). In
consequence, numerous homes are being subjected to an incorrect and unreasonable two hundred
forty (240) feet building setback (8 x 30) rather than the correct sixty (60) feet setback (2 x 30).
The result is that, arbitrarily, homes are rendered non-conforming and lots are deemed
unbuildable.  Such unreasonable and oppressive regulation has generated tremendous
uncertainty, affected tax valuations and held up property transactions. The situation requires
immediate correction.

West Beach lies within both the current and proposed IHA zones. (See Exhibit B; see

also Exhibit F (discussing current status of IHA amendment process)). Pursuant to 15A NCAC

07H .0310(a)(1), “[a]ll development in the inlet hazard area shall be set back from the first line

of stable natural vegetation a distance equal to the setback required in the adjacent ocean hazard



area.” Further, 15A NCAC 07H .0306(a)(1) provides that the appropriate setback distance in an
ocean hazard area—and therefore in the “adjacent” IHA—is the erosion rate multiplied by a
factor of thirty (30). Finally, “erosion rates shall be the long-term average based on available
historical data” as depicted on a map updated through 1998. 15A NCAC 07H .0304(1)(a).

To date, no erosion rate has been identified along West Beach. As a result, the staggering
eight (8) feet per year erosion rate affecting the coastline on the opposite side of the IHA zone
applies throughout the entire IHA zone. More than thirty (30) million dollars worth of
properties are harmed. See Exhibit D (property and valuation list).

Such an unreasonable and arbitrary regulatory scheme, as applied to West Beach,
contravenes CAMA'’s goal to “insure that the development or preservation of the land and water
resources of the coastal area proceeds in a manner consistent with the capability of the land and
water for development, use, or preservation based on ecological considerations.” N.C. Gen. Stat.
§ 113A-102(b)(2).

A declaratory or interpretive ruling by the CRC is a speedy and available fix to the
problems described above. Specifically, 15A NCAC 07H .0304(1)(a)—which addresses erosion
rates in ocean hazard areas—provides that such rates may be varied by the CRC through
“declaratory or interpretive rulings.” (Emphasis added).! Through either of these procedures,
the Coastal Resources Commission may vary the erosion rates depicted on the 1998 map (or lack
thereof). Accordingly, the CRC should declare or interpret that the erosion rate at West Beach is

two (2) feet per year.

' A “declaratory” ruling is largely governed by statute and regulation. See N.C. GEN. STAT. § 150B-4;
I5A NCAC 07J .0601 et seq. The procedures and scope of “interpretive” rulings, however, are not
addressed by the statutes and regulations. Nonetheless, the above-cited regulation explicitly refers to the
CRC’s power to make “interpretive” rulings. As such, an interpretive ruling may be an easy and efficient
means of applying a reasonable setback requirement along West Beach.
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Applying an annual erosion rate of two (2) feet to West Beach will facilitate coastal
administration and application of building setbacks and zoning regulations, will provide certainty
to property owners, will increase or maintain existing property values, and will permit real estate
transactions to go forward, consistent with CAMA’s stated goal to “insure that the development
or preservation of the land and water resources of the coastal area proceeds in a manner
consistent with the capability of the land and water for development, use, or preservation based
on ecological considerations.” N.C. Gen. Stat. § 113A-102(b)(2).

E. PROPOSED RULING

For the foregoing reasons, the Requestors respectfully move the Commission for a
Declaratory Ruling awarding the following relief:

The Commission, having considered the due and lawful petition of the Requestors for a

Declaratory Ruling, finds and declares:

1. No annual erosion rate or transects were previously adopted for West Beach on
Bald Head Island, North Carolina, nor shown on the 1998 erosion rate map
adopted in 2004.

2. DCM Staff prepared as of June 8, 2009, transects and calculated annual erosion

rates for West Beach, consisting of the area within the existing inlet hazard area
between transects (1) through forty (40), inclusive, as shown on Exhibit C.

3. Based upon the information provided by Requestors and DCM Staff, the
Commission declares, pursuant to 15A NCAC 07H .0304(1)(a) and 07J .0602,
that the annual erosion rate for West Beach is two (2) feet and same shall be
shown henceforth on the erosion rate map maintained by the Commission.

4. This Ruling shall not prevent the Commission from modifying in the future the
West Beach annual erosion rate by lawful rulemaking procedure and processes.

F. CONCLUSION
The Request for Declaratory Ruling by the Village of Bald Head Island and J. Andrew

Sayre is in the best interest of coastal administration, addresses a unique regulatory circumstance

7



and is for the public benefit. See G.S. 113A-102(b)(2). The relief sought is authorized by law,
including, but not limited to, N.C.G.S. 113A-124(c)(7), 15A NCAC 07H .0304 and 15A NCAC

07J .0602. Requestors urge the Coastal Resources Commission to consider and act upon this

request in an expedited manner.
RESPECTFULLY SUBMITTED, this 9 day of June, 2009 by:

ROUNTREE, LOSEE & BALDWIN, LLP
Street: 2419 Market Street

Wilmington, North Carolina 28403
Mailing: Post Office Box 1409
Vilmington, North Carolina 28402
910.763.3404

Charles S. Baldwin, IV

N.C. te Bar # 19799 :
) L

Thomas G. Varnum
N.C. State Bar # 38567

Phone;

Attorneys for Requestors
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Subject: The Inlet Hazard Area Changes

My name is Jack Nichols. | have a home in-BaltimereMarpand-and-on BHI, N.C. | appreciate

the opportunity you have given me to speak briefly about my concerns-on Fthe present
practices and policies relating to erosion rates and setbacks in the Inlet Hazard Area on BHI;
and:-an even greater concern over the future regulations for property ewners-in the Inlet
Hazard Area.

My wife and | have owned two homes on BHI since May of 1987, first owning a Villa on South
Beach next to the BHI Club; and then moving to 41 Cape Fear Trail in 1991, which is on West
Beach, on the Cape Fear River. One reason for our move was to get away from the problems
created by the high rate of erosion and the frequent storm surges from the ocean. When we
moved into our Villa in_1987 there were numerous homes and a large Inn and restaurant on the
beach. In four years the Inn, and all the homes were gone. The Villas had now become ocean
front property.

The home on Cape Fear Trail which was built in 1989 was issued a permit using 60 feet as the
minimum setback from the First Line of Stable Vegetation. Our home was actually built over
120 feet from the FLSV. Our lot is just over 200 feet deep; over 200 feet across the waterfront
and it narrows at the entrance to about 50 feet, the home is 2000 sq.feet.

We sold our Cape Fear Trail home two years ago to a BHI neighbor, subject to the sale of his
home. About six months ago this purchaser checked with the CAMA Officials locally and was
told that our home was in the Inlet Hazard Area and was in violation of the 240 feet setback
restriction and therefore was not rebuildable if it was destroyed. The prospective purchaser
then put this transaction on hold until this issue could be resolved. We are still in this position.

In October of last year we had a meeting with the local CAMA Official. He told us that the
original minimum setback for our home was 60 feet but should have been 180 feet based on a
six foot erosion rate for the Inlet Hazard Area. He said the erosion rate for the entire Inlet
Hazard Area was based on the 1988 erosion rate from South Beach. He went on to say that the
erosion rates for West Beach did not exist. He then added that the 1998 erosion rate for the
Inlet Hazard Area was 8 feet and our setback requirement had increased to 240 feet. Our lotis
200 feet deep; which means our lot was not buildable in 19891998.

In further conversations and e-mails | was told that our property was in violation of the setback
requirements of the IHA at the time of construction; therefore any previous variance or
grandfathering would not be reinstated.

+-asked| asked when it was decided by CAMA to use erosion rates from South Beach to
establish setback rates for West Beach. He said that to his knowledge that was first discussed in
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2003 when issues arose concerning other properties. He agreed that up to then, the setbacks
on the River property were inconsistent and the 60 foot rate was probably used because there
wasn’t any erosion rates established on West Beach. He then said that the Ocean Erosion Rates
were applied to the entire Inlet Hazard Area. | pointed out to him that this decision was made
more than 15 years after our house was permitted in 1989 with a 60 foot setback. | added that
in 2002 a CAMA permit was issued confirming our 60 foot setback when we added a screened
porch to our home.

In my 18 years living on the West Beach there has been minor erosion balanced by frequent
accretion resulting in little if any change in the vegetation line; until twe-te-threefive or six years
ago, when major changes were made to the Shipping Channel in the river. The Channel was
widened to 500 feet; deepened to 42 feet and moved closer to the Island. We are now
experiencing greater erosion and the Village Government has taken the combined action of re-
nourishment and vegetation planting to stabilize the West Beach. The Village also has an
agreement with the Corps of Engineers to monitor the South and West Beaches and furnish
sand for re-nourishment.

The Village also has additional plans to use other sources of sand if needed to protect the
beaches on BHI.

The following major issues concerning the Inlet Hazard Area on Bald Head Island should be
taken into consideration before these areas and rules are established.

1. Evaluate the ongoing damages caused by “other than natural reasons “ like the
shipping channel changes ; the proposed new port in Southport; and ways of
protecting the BHI Beaches

2. Evaluate the effect of the extension of the jetty at the entrance to the Marina
and other types of groins along the River.

3. Evaluate the effect of regular replacement of sand along South and West Beach.

4. Adopt clear, sensible rules so that property owners are not left to wonder if lots =~~~ 1_Formatted: Bullets and Numbering |
are buildable or marketable.

In summary: | feel that on BHI it is unreasonable and arbitrary to use erosion rates for South

Beach (Ocean) to establish setback requirements on West Beach (River). This issue should be
resolved now and not wait until the new regulations are established; and these new policies

should take into consideration the history and facts concerning the situation on BHI.
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MEMORANDUM CRC 09-05
TO: Coastal Resources Commission

FROM: Jeffrey Warren, PhD, CPG
Coastal Hazards Specialist

SUBJECT: Proposed Development Policies for Expanded Inlet Hazard Area

m———— e o e ndaRes e —

At the May 2008 Coastal Resources Commission (CRC) meeting, Division of Coastal
Management (DCM) staff presented draft rule language for development within the
updated Inlet Hazard Area (IHA) boundaries as well as a boundary for the Bald Head
Island (BHI) IHA that was a revision of the CRC Science Panel on Coastal Hazards
initial recommendation. Spencer Rogers, a member of the CRC Science Panel,
addressed issues that the Panel had with some of the concepts of the draft rule
language, specifically those relating to how the oceanfront setback was determined
adjacent to an inlet and, in particular, the calculation of erosion rates and the use of the
vegetation line as a reference point for measuring setbacks. The CRC requested that
the issues addressed by Rogers, as well as the revised IHA boundary developed by
DCM staff, be taken back to the Science Panel.

Since the May 2008 CRC meeting, the Science Panel has met three times to discuss
the issue. At the November CRC meeting, DCM staff presented an IHA boundary for
BHI based on Science Panel input and additional DCM consideration. Although the
Science Panel continues to support their initial IHA boundary recommendation
presented in September 2007, staff presented the rationale that DCM staff used to
justify the November 2008 IHA boundary revision. Spencer Rogers offered additional
comments on the issue. In response, the CRC voted to adopt the boundary as
presented by staff. All of the proposed IHAs (including the November revisions to BHI)
can be reviewed online:
http:/lwww.nccoastalmanagement.net/Hazards/proposed_lHA.htm

1638 Mall Service Center, Raleigh, North Carolina 27699-1638
Phone: 919-733-2293\ FAX: 919-733-1495\ Intemnet: www.nccoastalmanagement.net
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At the November 2008 meeting, DCM staff noted that draft development policies and
data germane to how these policies might affect development in both the existing and
proposed IHA boundaries would be provided for the Commission’s consideration in
February 2009. Aftached is a comparison (Table 1) of the proposed development
policies for the revised IHA boundaries to the existing IHA policies (for development
currently in the IHA) and the existing Ocean Erodible Area or OEA policies (for
development currently not in the IHA but slated to be included in the proposed boundary

revisions).

Dr. Margery Overton, CRC Science Panel chair, is scheduled to speak to the CRC at
the February meeting and outline the Panel’s concerns with managing development
adjacent to the State’s 12 developed inlets. Based on comments from the most recent
Science Panel meeting (January 14"), the issues appear to be fourfold: 1) application of
newly calculated oceanfront shoreline erosion rate data adjacent to inlets (versus
existing data based on 1998 shoreline), 2) consideration of short-term variability of
shoreline (and vegetation line) when determining setbacks, 3) consideration of multiple

ive), and-4)

consideration of inlet-specific (i.e., unique to each inlet) policies for placement of
development. DCM continues to consider the Panel’s input as inlet-related
development policies are developed. Although the application of a new erosion rate will
be accomplished as a separate project through a phased approach, DCM feels it has
developed a policy framework for addressing most, if not all, of the Panel’s concems.

At the upcoming meeting recommendations for revised IHA development criteria as
outlined in Table 1 will be presented along with relevant support data (e.g., size and
number of affected structures, erosion rates, etc.). Simply stated, the general concept
of these IHA development criteria is twofold: 1) keep it small (<5,000 square feet) and 2)
keep it from moving oceanward of existing development. CRC approval of this policy,
including any amendments they feel are appropriate, can be distributed to the
appropriate stakeholder groups following the meeting (including the Science Panel,
which is scheduled to meet again in Raleigh on February 25'™). Comments and
concems identified by stakeholders will be considered by DCM and incorporated into
draft rules that can be presented to the CRC at their April meetini. Note that that the
tWoTelevant rules are 15A NCAC 07H.0304 {wh ch defines the IHA boundaries) and
07H.0310 (which defines the development requirements within the IHA boundaries).
Although the Coastal Area Management Act requires any changes to an Area of
Environmental Concern (AEC) to be subject to hearings in each affected county (in this
case, there are five — Brunswick, New Hanover, Pender, Onslow, and Carteret), DCM
staff recommends that both rules (07H.0304 and 07H.0310) be subject to the same
level of public input. If the CRC chooses to send the proposed rules to public hearing in
April, it is likely that regional public hearings can occur during early to mid August with a
final hearing in front of the full CRC in Raleigh (August 27,




Table 1. Applicable development policies established by the Coastal Resources Commission in

both the Inlet Hazard Area (IHA) and Ocean Erodible Area

(OEA) compared to the proposed
development standards proposed by the Division of Coastal Management staff. The OEA data
are tabulated here because they are the current rules a

areas that are included in the proposed IHA expansion

pplicable for oceanfront development in
(but not currently in an IHA).

POLICY Existing IHA Existing OEA Proposed IHA
Size limits No commercial or multi- | No size limits as long as | No structures greater
family (4 units or greater) | setback can be met than 5,000 sq ft (exciuding
greater than 5,000 sq ft development related to public
access such as parking lots;
Grandfathering for | No No Yes (can be replaced fo pre-
existing structures rule change size as long as
>5,000 sq ft current sethacks are met)
Parking Not greater than 5,000 Setback based on size All parking >5,000 sq ft
sq ft shall be gravel or packed
clay
Density Limits No more than 1 unit per | None None
15,000 sq ft
e T ':WW"”NO—— e il i R Yﬁ . —'Yeg'_ -
for lots platted prior
to 1979
Static Line Yes (aithough not addressed | Yes Yes
Exception* in current IHA rules, nothing in

current rules would exciude its
application)

Erosion Rates Adjacent OEA As defined in 07H.0304 | As defined in 07H.0304
Applied to Setback gl:s f::;:;:—g’: :te ":mssi"il:ed
Determinations without assigned erosion me":;
DCM plans a coast-wide update
to current erosion rates
Vintage of Erosion Primarily current rates Primarily current rates Rates in place at time of
Rates Applied with some exceptions with some exceptions permit decision

dependant on lot plat
date

dependant on lot piat
date

Setback Reference | Vegetation line Vegetation line Vegetation line AND

Point landward most adjacent
structure AND as far back
on lot as feasible (with
provision for unique fot and
shoreline geometries on a case-
b basis)

Setback Factor 30 30 or 60 (plus potential 30 (no greater setback needed
graduated setback factor since total floor area limited to
between 60 and 90 based on 5,000 sq ft; size exception for
pending setback nules)* public access facilities which will

need to meet relevant setback

Sandbag Once Once Multiple times**

Frequency™*

Sandbag Time Max of 5 years Max of 5 years Max of 8 years** (with

Limits™ planned inlet relocation project)

* Statlc line exception and setback rules (15A NCAC 07H.0306)

RRC in November 2008 being sent to General Assembly for review.

** Although proposed sandbag rules are provided here for
IHA development policy and rules. The public hearing
(15A NCAC 07H.0308(a)(2)) that would allow the con

occur at the February CRC meeting.

approved by CRC in September and

comparison, they are not part of the proposed
for propesed amendments to the sandbag rules
ditions described in the above table Is scheduled to
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HISTORY OF NC EROSION STUDY AND UPDATES

In late 1978 and early 1979, the NC Coastal Resources Commission (CRC) undertook a
comprehensive review and revision of the oceanfront regulations adopted in September
1977. One major new management strategy that came out of this revision was the use of
an oceanfront development setback based in part on the average annual long-term rate of
shoreline change. These setbacks create an undeveloped buffer zone along the
oceanfront shoreline to protect houses and other buildings from storm scour and long-
term erosion.

1979 Study

Since a setback program based on long-term shoreline erosion rates requires accurate, up-
to-date shoreline erosion rate information, a study contract was made with Dr. Aziz
Tayfun, Spencer Rogers, and Dr. Jay Langfelder of NCSU in February 1979. This study
accomplished the following tasks:

¢ Analysis of the short-term erosion associated with a 100-year storm event; and
e Analysis of the long-term oceanfront shoreline changes.

The procedure used in this study to determine average annual long-term erosion rates was
based on a series of earlier studies that used methods developed by Stafford (1968).
Using several sets of aerial photographs, Stafford manually measured the perpendicular
distance from fixed reference features to the high water line at a series of points. The low
spatial resolution and variable accuracy of this work limited its usefulness. However, it
provided the conceptual framework for subsequent studies. Averaging the shoreline
change distance over the time interval between an early shoreline date and a recent
shoreline date has come to be called the “end point method.”

In April 1979, DCM staff saw a presentation by Dr. Robert Dolan of the University of
Virginia on his recently developed shoreline erosion study methodology, Orthogonal
Grid Mapping System (OGMS). Using a projecting light enlarger in combination with a
zoom transfer scope, Dolan’s technique corrected some of the scale variations and other
distortions of aerial photographs. This methodology increased the number of shoreline
transects and improved spatial resolution. Dolan provided the NC Office of Coastal
Management with a copy of his data, which was only available for the northern portion of
NC, and it was used where available in the study contract with NCSU.

The study report was completed (Tayfun, et al., 1979) and shoreline change rates were
approved for use in establishing setbacks by the CRC in July 1979. DCM staff
determined that erosion factor segments provided in the report were relatively long. Staff
felt that shortening them would provide a more realistic picture of shoreline changes.
Based on an evaluation of the accuracy of the Dolan data, it was determined that the
erosion factor segments could be shortened along the northern half of the state. Here, the
original erosion factor segments were longest, and shoreline change data most dense (1
measurement every 100 m for the Dolan data set in the northern half of the state versus 1



measurement every = 300 m for the southern half). The revision was done in house and
the new erosion factor segment maps became effective June 1, 1980.

1980 Update

In June 1981, the first erosion rate update, which utilized Dolan’s data for the entire state
and current through late 1980, was completed through a contract with Dolan. A detailed
description of the Dolan OGMS methodology is found in Dolan, et al., 1978 and Dolan,
et al., 1980.

Since the shoreline erosion study was strictly a historical snapshot of the shoreline
changes that took place over the time interval studied, and physical conditions along the
coast change over time leading to potential changes in erosion conditions, staff proposed
that the study be updated approximately every five years. A five-year time interval is
about the minimum necessary, considering the sensitivity of the study methods, to
accurately portray erosion rate changes and insure that erosion rates used by DCM reflect
current erosion conditions. Also, in order to keep the erosion rates used for management
consistent with current erosion conditions, DCM proposed that the time interval used for
the study be limited to the most recent approximately 50 year time interval. A detailed
description of methods and update results are found in Benton, 1983.

1986 Update

The shoreline change study was updated through 1986 through another contract with
Dolan. Though other methods were considered, DCM staff ranked Dolan’s OGMS
method as the most accurate and practical for NC’s coastal management needs. Major
enhancements to the method included the reduction of transect spacing from 100 m to 50
m, and the provision of a personal computer version of the shoreline change analysis
program, COASTS for DCM staff use. This allowed access to the data for in-house
research, education, contested cases, and other purposes. A detailed description of
methods used and update results are found in McCullough, and Benton, 1988.

1992 Update

For the 1992 shoreline change update, a contract was developed with Dr. Margery
Overton and Dr. John Fisher of the Civil Engineering Department of NCSU. The original
Dolan data set was used again for the early date except for an approximately 10- mile
section of coast in southern Currituck County between Duck and Corolla. This segment
of shoreline was rectified and digitized by Overton and Fisher due to comments received
during the public hearings on the proposed 1992 erosion rate update study results.

Though the study continued to use the end point method, a number of enhancements were
incorporated into the update. For the first time, a geographic information system (GIS)
was utilized in the process for 1992 and portions of the early date aerial photo
rectification process. A set of large-scale (1:4,800) stable mylar prints were produced
from a set of vertical aerial photographs taken by the Photogrammetry Unit of the NC



DOT for the project. These were rectified using 1:24,000 scale US Geological Survey
(USGS) topoquad maps utilizing a mathematical algorithm called “rubber-sheeting” to
correct scale differences and distortions inherent to aerial photography. Shorelines were
digitized by Dolan on the 1:4,800 scale mylar prints to insure consistency with earlier
studies. Discontinuities between line segments from photo to photo were corrected by
“snapping” the segments together.

Since the early date for most of the shoreline was not in GIS format, the newly mapped
shoreline was transformed into a numerical format to perform shoreline change rate
calculations. The calculations were performed by a computer program called ECOAST
developed by Dolan. ECOAST is an enhancement of Dolan’s earlier COAST program.
A detailed description of methods used and update results are found in Overton, and
Fisher, 1996a, and Benton, et al., 1997.

1998 UPDATE

The 1998 shoreline erosion study update was developed through contracts with the
following:

e NC DOT for establishing ground control, providing vertical aerial photographs of
the oceanfront shoreline, and providing quality control for digital orthophoto
products;

e SURDEX Corporation for scanning and rectifying the vertical aerial photographs
and providing DTM data for the coast; and

e Overton and Fisher for calculating the shoreline erosion rates used for the 1998
update.

The 1998 update data provided is consistent with earlier studies used by DCM for the
long-term average annual erosion rate setback program. First, the wet/dry line was used
to delineate the shoreline position from aerial photography. This same shoreline
indicator was used for all the earlier updates. Second, the end point method was used to
calculate rates. The original transect locations and nomenclature established using the
OGMS was also used. These consistencies allow DCM to evaluate shoreline change at
the same locations as those used in earlier studies.

Several modifications were adopted in the 1998 study to utilize current aerial
photogrammetric technology, improve the accuracy of the results, and provide a GIS-
compatible product. Many of these improvements were recommended by the Coastal
Hazards Science Panel of the CRC and were enabled by the coordinated efforts of DCM,
DEM, DOT, and the Kenan Natural Hazards Mapping Program at NCSU.



The modifications are listed below.

e The 1998 photo base is a set of digital orthophotos, which improved the accuracy
of the shoreline position and provided GIS-compatible data.

e The shoreline was delineated digitally in GIS format with geographic coordinates.

e Digital T-sheets were used for the early date required by the end point method. T-
sheets provided a cost effective early date, and are used by other researchers
including the USGS for their recent shoreline erosion studies. T-sheets eliminated
the problems introduced by the variable error in the early date established during
the first erosion rate study (Benton, 1983). This error is discussed in the
supplementary report to the 1992 Methods Report (Benton, et al., 1997).

e T-sheets do not exist for approximately 30 miles of shoreline north of Oregon
Inlet. For approximately 20 miles of this shoreline, the early date was established
by rectification of October 21, 1940 photographs using ERDAS IMAGINE with
the OrthoBASE module. The rectification process produced a digital mosaic with
continuous coverage over the project area.

e Coordinates are archived for the 1998 shoreline and the early date shoreline so
that rate data associated with specific transects can be geo-referenced directly to
shoreline position in a GIS.

This study provided DCM with a statewide database of shoreline position and erosion
rate data in GIS format that represents up to date technology with respect to the use of
aerial photography for shoreline change analysis. As an example, the worst case
displacement error associated with identifying the wet/dry line from the 1998 orthophotos
is estimated to be +/- 10 ft (Overton, and Fisher, 2003), an improvement over the +/- 50 ft
displacement error estimated for the shoreline position used in the previous erosion rate
studies (Dolan et al. 1980).

DATA SOURCES

1998 Vertical Aerial Photograph

The contract with DOT provided approximately 1,100 black and white prints from the
NC/VA boundary to the NC/SC boundary flown between June and August 1998. The
aerial photographs were taken at a scale of 1:7,200 and incorporated an extensive
(approximately 675) array of surveyed ground control panels. These ground control
panels consisted of 10’ x 10’ sheets of black plastic with a 1’ x 8’ white chevron (V).
The control point is at the exterior point of the chevron. Control points were surveyed
using fast static global positioning system (GPS) procedures tied to the HARN.
Elevation values are accurate to 0.2 ft. The photos covered the entire ocean shoreline of



NC, approximately 320 miles. Work products from this contract included film
diapositives, 9” x 9” contact prints, index sheets, and ground control data (as ASCII text).

1998 Digital Orthophotographs

Approximately 1,010 of the 1998 vertical aerial photographs were selected for conversion
to digital orthophotos and production of DTMs. The photos were selected to optimize
coverage of the oceanfront shoreline, but eliminated unnecessary overlap and duplication.
Under a contract with SURDEX Corporation, the photos were scanned, differentially
rectified using control point data and a digital elevation model, and registered to known
ground coordinates. The orthophotos were tiled into 2,500’ x 2,500’ ground distance
tiles, butt-matched and staggered North—South and East-West to maximize the coverage
and efficiency of each tile. Ground pixel resolution was 6” and all image pixels were
squared North—South and East-West in orientation to the NC State Plane Coordinate
System Zone 4901 referenced to the North American Datum of 1983. The accuracy
standards required under this contract exceed the America Society of Photogrammetry
and Remote Sensing Accuracy Standards for Large-Scale Maps for Class 1 Maps and
well-defined points at the 1:1,200 scale or 1.0 ft limiting root mean square (RMS) error.
The RMS error is the cumulative result of all mapping errors and well-defined points
pertain to features that can be sharply identified as discrete points. The orthophotos were
delivered in geoTiff format.

While the orthophotos are of excellent quality in general, the contrast on the beach face
was, in some areas, not sufficient to identify the wet/dry line. For these orthophotos,
NCSU increased the contrast of the images to identify the wet/dry line on the beach. This
processing was done using ERDAS IMAGINE and Adobe Photoshop to produce the best
possible results.

T-sheets

Digital T-sheets as ArcInfo coverages were obtained from the CSC. Table 1 provides
information about the original files. T-sheets were grouped together by the CSC into the
same file as indicated by the folder name and spatial coverage (Table 1). The various T-
sheets within a folder were potentially representative of different dates, thus the range of
dates presented in Table 1. ArcInfo coverages were converted to ArcView shapefiles and
evaluated for use in the erosion rate project with the assistance of metadata provided by
the CSC. This metadata details accuracy estimates relative to the digitization procedures
used by NOAA for their project as well as basic information about the T-sheets
themselves. In addition, descriptive reports for various T-sheets needed to verify photo
dates for certain shoreline segments were obtained from the staff of the National
Geodetic Survey (NGS).

The 1940s shorelines were chosen to keep the desired approximate 50-year time frame
for the long-term erosion rate calculation. Table 2 provides information on the T-sheet
shapefiles used in this study. The name of the shapefile was taken from the original
folder name provided by the CSC in order to associate the file with its source file.



Table 1. T-sheets obtained from the CSC as ArcInfo coverages.

File Name | Shoreline Dates Approximate Spatial Coverage Scale

idx126f Jan 1933 South Carolina line through Bald Head 1:20K
Island

idx134k Jan 1933-Jan 1944 | Bald Head Island to Emerald Isle 1:20K

idx134] Unknown South of Ocracoke through Cape 1:20K
Lookout

s275 Jan 1942-Jan 1944 South Carolina line through Bald Head 1:20K
Island

phS Jan 1946-Jul 1947 2 miles south of Oregon Inlet to 1:10K
Emerald Isle

ph20 Jan 1948-Mar 1949 Pamlico Sound (no ocean front NA
coverage)

phd5 Jan 1949-Mar 1951 II:Ilzllfts Head to 2 miles south of Oregon 1:20K

ph58 Nov 1949-Jul 1952 | Emerald Isle to mid-Topsail 1:10K
3 small areas around Bald Head Island, .

cm7219 Jan 1973-Nov 1973 Carolina Beach, and Atlantic Beach 1:20K
Most of Cape Hatteras to Cape )

cm7305 Apr 1974 Lookout (2 disjoint areas) 120K

Table 2. T-sheet shapefiles used in the erosion rate study.

File Name Approximate Location

s275 South Carolina line through Kure
Beach

idx134k Carohpa Beach through mid-
Topsail Island

158 Mid-Topsail Island through mid-

P Bogue Banks
Mid-Bogue Banks through Oregon

ph5
Inlet

ph45 Oregon Inlet to Kitty Hawk




Historical Photography

The 1949 T-sheets used north of Oregon Inlet terminated about eight miles north of the
inlet in South Nags Head. North of this area to the Virginia border, T-sheets of this time
period are not available. Suitable photography, defined as originating in the 1940s,
having a shore parallel flight line, having a minimum of 30 percent overlap, having less
than 1:24,000 scale, providing coverage of the appropriate area and not being associated
with a storm, was provided by the USACE, Wilmington District on a loan basis. The
photo coverage did not extend along the entire section of coast not covered by the T-
sheets, however. The northern most approximately 10 miles, just south of the Virginia
border, was not covered.

COAST Database

A set of aerial photographs taken after the Ash Wednesday Storm in March 1962 and
covering the northernmost 10 miles of shoreline was evaluated for possible use in this
arca. However, an examination of the rectified images confirmed that the post-storm
shoreline was not suitable for the long-term shoreline erosion rate update. Since no other
suitable photographic coverage was readily available, the “early date” established for this
area in previous erosion rate studies (Benton, 1983) and archived in the COAST database
was utilized for this northernmost 10-mile stretch of oceanfront shoreline. These data
were extracted and geometrically converted to NC State Plane 83 coordinates. The date
of the historical aerial photographs used to establish the “early date” in this area was
March 29, 1955.

PROCEDURES

Photo Rectification

1998 Recent Shoreline Photography
The 1998 aerial photographs were rectified through a contract with SURDEX
Corporation, a commercial photogrammetry company, as previously described.

Historical Shoreline Photography

The historical photography (1940 and 1962) used for the early shoreline for the study
area north of Oregon Inlet where no T-sheet shoreline data is available was done through
a contract with the Kenan Natural Hazards Mapping Program at NCSU. Rectification
was done using ERDAS IMAGINE with the OrthoBASE module, photogrammetric
software capable of fully orthorectifying vertical aerial photographs. The photographs
were corrected for scale variation, airplane tilt, and radial lens distortion. Since the study
area is relatively flat, relief displacement was determined to be minimal and was not
corrected. Because of a lack of readily identifiable features suitable for use as control
points on the 1940 photos, an intermediate set of photographs was rectified. A set of
1962 photos was used for this “step-back” procedure. Table 3 lists the photograph date,
photo scale, and the equivalent ground coverage size of each of the photograph sets used
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in processing the mosaics in this study. The commercially processed 1998
orthophotography, which was used as ground control for the 1962 photographs, is
included for comparison.

Table 3: Photos used to create the 1940 mosaic.

Ground
Photo Date Photo Pixel
Scale
Coverage
June-August 1998 1:7,200 0.5 ft
March 14, 1962 1:9,600 0.667 ft
October 21, 1940 1:24,000 1.667 ft

Each 9” x 9” aerial photograph was scanned at 1,200 dots per inch (dpi). Ground control
points were determined by establishing photo-identifiable features common to both the
1998 and 1962 photography and the 1962 and 1940 photography. Suitable points for
ground control included road intersections, piers, and corners of structures at ground
elevation. When no other points were available, stable points on the estuarine shoreline
were chosen. The digital images were then mosaiced into one continuous image and
rectified. This image was then broken into smaller files for working and archival

purposes.

Shoreline Identification

Historical T-sheet Shorelines

The T-sheet shorelines used for this study were all based on aerial photographs
augmented by field surveys (Crowell, et al., 1993). Historically, the shoreline datum
used on T-sheets is the high water line. Early T-sheets were produced by plane table
field surveys where the high water line could be interpreted based on visual observation
of the features. Though the reported datum on T-sheets is mean high water, it is an
interpolation of that datum from a measured high water line (Shalowitz, 1964; Crowell, et
al., 1993). McBeth (1956) reported that for mapping purposes, the differences in
positions of the two shoreline datums are insignificant.

Vertical Aerial Photograph Shorelines

The 1998 shoreline was digitized in ArcView using the 1998 orthophotos. The shoreline
feature mapped is the wet/dry line, a photo identifiable feature produced by the
contrasting color of wet and dry sand on the beach. Use of the wet/dry line as a shoreline
feature is described in Dolan, et al., 1978, and Dolan, et al., 1980, and is the same feature
that has been used for all our erosion study updates to delineate the shoreline since the
first erosion study data from Dolan was provided in 1979. Basically, the wet/dry line is a
readily identifiable feature located, in the worst case, between high and low tide and thus
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has less variability over a tidal cycle than the swash or water line. It is not necessarily
equivalent to the “high water line” defined as, and identified by, markings left on the
beach by the last high tide. While the high water line is generally the shoreline datum
measurable in the field with the least variability over a tidal cycle, it is not consistently
measurable on aerial photographs for a variety of reasons. The high water line may be
too faint to be visible on the photos, or it may be visible but represent an earlier high
storm tide or spring tide that overtopped a low berm and ponded. It is sometimes
difficult to distinguish the high water line from storm wrack lines on aerial photos. In
addition, erosion scarps and distinctive grain size changes can produce false high water
lines on aerial photographs (Crowell, et al., 1991; Pajak, and Leatherman, 2002)

Transect Locations

The OGMS was established by Dolan in his early shoreline change studies (Dolan, et al.,
1978) using USGS topographic quadrangles and enlarged to 1:5,000 scale to provide a
series of base maps along this shoreline. A set of basemaps and transects were developed
for NC under contract with Dolan in the 1980 long-term erosion rate study. The locations
of the basemaps were recorded by digitizing the corners of the basemaps, however,
transect location and shoreline position was not recorded in a coordinate-based database.
In order to provide data consistent with these earlier studies, transect locations have been
established using information provided from earlier erosion rate update studies and
coordinate geometry. Because these transects did not exist in a coordinate database prior
to this study, absolute verification of location is not possible. However, the transect
locations used in this study are consistent with those used in 1992 study contracted with
NCSU because similar methodologies were used to compute locations.

The OGMS has served NC well through the last four erosion rate updates. The OGMS
system was developed with shore parallel basemaps and shore perpendicular transects.
Each basemap is 3,600 m in length with 72 transects spaced 50 m apart. Each basemap
overlaps its adjacent basemaps so that there are no gaps in the representation of shoreline
position. At the time of the 1980 study, Dolan established “good” and “bad” transects to
delineate which transects should be used in the overlap area of each basemap. Further,
data from transects near inlets or capes where the shoreline orientation deviates
significantly from parallel to the baseline was rejected and not used for shoreline erosion
rate calculations.

Shoreline Change Rate Calculations

Shoreline change rate calculations include three steps. Step one is the calculation of the
end point rate at each transect. The second step is to spatially smooth the data using a
running average algorithm. The third step “blocks” these data into spatially uniform
values where appropriate.

End Point Method

The end point method was used to compute the long-term erosion rate. The distance
along a given transect between the “early date” and the 1998 shoreline is computed from
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the coordinates of the intersections of the respective shorelines with that transect. This
distance is divided by the time interval between the date associated with the “early date”
shoreline and the date of the photograph associated with the 1998 shoreline. Details of
the procedures used to compute the erosion rate are documented in Appendix A.

Smoothing

The procedure for spatially smoothing the shoreline change rate data is a simple moving
average or running mean technique described by Davis, 1973. For shoreline segments
consisting of at least 17 transects (approximately 0.5 miles), an average is calculated for
the 17 transects and centered on the ninth transect. This spatially averaged value is the
“smoothed” rate. In the vicinity of inlets, the number of transects used in the average is
decreased by two (dropping one from each side of the centered calculation) until the end
transect is reached. The last value is calculated by taking the weighted average using the
last two transects (2*T1+T2)/3 where T1 is the last transect before the inlet and the T2 is
its neighbor.

Smoothing effectively filters short-term dynamic shoreline phenomena such as beach
cusps, smaller sand waves, and the attachment of landward migrating portions of offshore
bar systems. Cusps and similar features range in size from 1.5 meters to 1,500 meters
and have a life span ranging from days (smaller features) to seasons or years (larger sand
waves) (Dolan, and Ferm, 1968; Davis, 1978). Bars generally range around 100 meters
in length with migration and attachment rates ranging from seasons to years (Davis,
1978). Variation associated with larger, longer-lived features such as secondary capes
and capes are not filtered by the smoothing process.

Figure 1 below illustrates the impact of the smoothing procedure on the raw rates. The
largest differences between the smoothed and raw rates are in the regions of rapidly
changing rates, e.g., near Ocracoke Inlet. For the more gradually varying rates, the
difference between raw and smooth is about +/- 1 ft/yr.

The need for spatial blocking was established in the first erosion rate study (Benton,
1983). Blocking creates spatially uniform rate segments from the smoothed data. This
allows for management of like sections of shoreline with the same shoreline change rate.
In addition, it minimizes the number of neighboring shoreline segments that have
different shoreline change rates.

Blocking

Blocking procedures, itemized below represent refinements and clarifications of
procedures established and used in all the previous studies. These refinements and
clarifications are the result of improved accuracy of the data brought about by
improvements in the shoreline delineation methodology and quantitative requirements
that allow for increased repeatability of results.

1. Erosion rate segments must be at least eight transects long (approximately one-

quarter mile). Blocking is always done along the shoreline from low rates to
higher rates.
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2. One-foot intervals are preferred for rate block boundaries. Fractional rates are
rounded to the nearest foot. Y2 feet intervals are appropriate for segments
dominated by a %2 foot value and do not have values greater than the next highest
1 foot interval.

3. Erosion factor rates for segments or groups of segments transitional between
adjacent segments with larger than 1 foot differences in erosion factor rates are
determined by finding the mean value of the transects within the segment rounded
to the nearest ¥2 foot.

4. The actual rate boundaries fall at an unknown location between transects spaced
every 50 meters along the oceanfront shoreline. In determining the transect to use
for a rate boundary, always slide the lower blocked rate toward the transect with
the higher erosion rate value

5. When delineating a rate boundary on large-scale photo base maps, always slide
the boundary toward an apparent property boundary in a direction that the lower
rate is expanded toward the higher rate (give the property owner the benefit of the
doubt).

6. Segments that have accreted or have erosion rates less than 2 ft/yr are assigned a
value of 2 ft/yr for the erosion factor.

Figure 2 below illustrates the use of these blocking procedures on the Ocracoke data.
The blocking procedure captures the variation in rate while meeting the management goal
of having common rates among property owners within specified distances. In addition,
this figure illustrates the portion of the island that has a less than 2 ft/yr erosion rate, but
that is blocked at 2 ft/yr. Finally, the application of the blocked rate into the Inlet Hazard
Area is also illustrated.
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Figure 1. Raw and smoothed shoreline change rates on Ocracoke Island.
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Figure 2. Blocked and smoothed shoreline change rates on Ocracoke Island.
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RESULTS

The statistics of the blocked rates as computed in the earlier studies were computed for
the 1998 study. These data are presented in Table 4 below. The percentages provided in
the parenthesis are computed by dividing the number of miles of shoreline in a given
category (e.g., accretion) by the total number of miles of shoreline in a category (e.g.,
South facing) and multiplying by 100.

These data can be compared to the data presented in the 1992 Methods Report (Benton, et
al., 1997) (Table 5). However, these should be used for rough qualitative comparison
only. They cannot be compared directly because (1) there is a difference in the miles of
shoreline in each study (probably due to approximations made near inlets and capes), (2)
the early date is not the same in the two studies and (3) refinements have been made in
the blocking methodologies that may impact the statistics below. Better comparison can
be made if these factors are taken into account.

A preliminary analysis of the data showed remarkable consistency with earlier updates.
The miles of shoreline eroding 2 feet/year or less increased by 1 to 6% over earlier
updates. The miles of shoreline eroding at more than 8 feet/year decreased from 11% to
9% of the shoreline. A survey of erosion hot spots (defined as segments eroding more
than 4.5 feet/year) was compared to the 1992 erosion hot spots. Of the 34 hot spots
found in the 1998 update, nearly all were in the same location and had similar erosion
rates to hotspots surveyed in the 1992 update. Three were new to the 1998 study, four
were reduced to non-hot spot status. Thirteen hot spots increased in length, 16 got
smaller, and six stayed the same. Eleven of the hot spots had increases in the maximum
erosion rates, 12 had decreases, and 11 stayed the same.
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Table 4. Summary of 1998 blocked shoreline change rates.

South Facing | East Facing Total

Total Shoreline (miles) 96 216 312
Accreting Shoreline (miles) 37 62 99

39% 29% 32%
Shoreline (including accretion) 69 124 193
with Rate < 2 ft/yr (miles) 72% 58% 62%
Shoreline with Rate = 2-5 ft/yr 14 50 64
(miles) 14% 23% 20%
Shoreline with Rate = 5-8 ft/yr 9 19 28
(miles) 9% 9% 9%
Shoreline with Rate >8 ft/yr 5 22 27
(miles) 5% 10% 9%
Maximum Rate (ft/yr) 23.0 30.0 30.0
Mean Rate (ft/yr) 3.9 44 4.3

Table 5. Comparison of the 1992 and 1998 blocked shoreline change rates.

1992 Total 1998 Total

Total Shoreline (miles) 281 312
Accreting Shoreline (miles) 79 99

26% 32%
Shoreline (including accreting) 165 193
with Rate <2 ft/yr (miles) 59% 62%
Shoreline with Rate = 2-5 ft/yr 54 64
(miles) 19% 20%
Shoreline with Rate = 5-8 ft/yr 30 28
(miles) 11% 9%
Shoreline with Rate >8 ft/yr 32 27
(miles) 11% 9%
Maximum Rate (ft/yr) 16.0 30.0
Mean Rate (ft/yr) 3.8 4.3
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COMMENTS AND RECOMMENDATIONS

The 1998 long-term average annual erosion rate update is once again surprisingly
consistent with earlier updates. These, in turn, have been consistent in terms of regional
trends with a review of other erosion studies (Benton,1983) utilizing several other
methodologies and involving time scales ranging up to thousands of years. However,
there is a need to continue to evaluate alternative methodologies and incorporate
enhancements to the study data at every opportunity. As recommended in the first
Methods Report (Benton, 1983) and echoed by the CRC’s Science Panel on Coastal
Hazards, a probabilistic model approach should be considered when the funding and data
are available. There are a number of these that have been developed over the past several
years, including linear regression models, average of rates (Foster, and Savage, 1989),
and jackknifing (Dolan, et al., 1991). Other techniques are described in Douglas, et al.,
1998, Douglas, and Crowell, 2000, Fenster, et al. 2001, and Honeycutt, et al., 2001. As
part of this effort, the possibility of publication of shorter-time period erosion data should
be evaluated to supplement the long-term shoreline data and storm erosion data already
developed and utilized in management of the NC oceanfront.

The first steps in developing a GIS based shoreline management program have been
taken with this 1998 long-term erosion update. These steps need to be followed up with
broadly ranging data types and studies. As recommended by the NC Science Panel,
additional digital GIS shoreline dates from historical aerial photographs and other
sources, and studies of the underlying geology that so dramatically affect shoreline
patterns both long-term and short-term need to be incorporated into the GIS shoreline
management program database when the GIS data from these studies is completed.
Similarly, as recommended in the first Methods Report, detailed wave energy analysis
and wave orthogonal studies, weather data, sediment budget studies, and detailed
nearshore bathymetric information should be developed for comparison with the long-
term erosion data. These data should be put into a GIS format data layer and
incorporated into the GIS shoreline management program database.

The wet/dry line as a delineation of the shoreline represents a best estimate of shoreline
position when the data source for shoreline interpretation are limited to aerial
photographs. Photo-identifiable features are often argued to represent the high water line
(HWL) or the mean high water (MHW) (Pajak, and Leatherman, 2002). However, these
interpretations are highly dependent on variations in photo scale, quality of image
contrast, mineralogy, sedimentology, geomorphology, tide and wind/wave conditions at
the time of the photograph (Fisher, and Overton, 1994). In addition, coastal engineers
and scientists are escalating the debate of “what is the shoreline?” as remote sensing
technologies and three dimensional visualization techniques have greatly improved our
ability to map the coastal environment (Overton, and Fisher, 1996b; Stockdon, et al.,
2002). We should monitor these discussions and consider the possibility of using these
alternative technologies in future updates. Datum-based shorelines are rapidly becoming
the standard in defining shoreline position (though which datum to use is still being
debated). While issues of merging two-dimensional (wet/dry line) and three-dimensional
(MHW) data sets exist, the problems posed are not insurmountable (Judge, et al., 2001).

18



REFERENCES

Benton, S. B., 1983. “Average Annual Long-Term Erosion Rate Update Methods
Report”, NC Office of Coastal Management, CRC-247, Raleigh, NC, 67 pp.

Benton, S. B., C. J. Bellis, M. F. Overton, J. S. Fisher, and J. L. Hench, 1997. “North
Carolina Long Term Average Annual Rate of Shoreline Change: Methods
Report”, NC Department of Environment, Health, and Natural Resources,
Raleigh, NC.

Crowell, M., S. P. Leatherman, and M. K. Buckley, 1991. “Historical Shoreline Change:

Error Analysis and Mapping Accuracy”, Journal of Coastal Research, V. 7(3), p.
839-852.

Crowell, M., S. P. Leatherman, and M. K. Buckley, 1993. “Shoreline Change Rate
Analysis: Long Term Versus Short Term Data”, Shore and Beach, April 1993, p.
13-20.

Davis, J. C., 1973. Statistics and Data Analysis in Geology, John Wiley and Sons, Inc.,
New York, NY.

Davis, R. A, 1978. Coastal Sedimentary Environments, Springer-Verlag: New York,
NY, 420 pp.

Dolan, R., and J. C. Ferm, 1968. “Crescentic Landforms along the Atlantic Coast of the
US”, Science, V. 159, p. 627-629.

Dolan, R., B. P. Hayden, and J. Heywood, 1978. “A New Photogrammetric Method for
Determining Shoreline Erosion”, Coastal Engineering, V. 2, p. 21-39.

Dolan, R., B. P. Hayden, P. May, and S. May, 1980. “The Reliability of Shoreline

Change Measurements from Aerial Photographs”, Shore and Beach, V. 48, No. 4,
p- 22-29.

Dolan, R., M. S. Fenster, and S. J. Holme, 1991. “Temporal Analysis of Shoreline
Recession and Accretion”, Journal of Coastal Research, V. 7(3), p. 723-744.

Douglas, B. C., M. Crowell, and S. Leatherman, 1998. “Considerations for Shoreline
Position Prediction”, Journal of Coastal Research, V.14(3), p. 1025-1033.

Douglas, B. C., and M. Crowell, 2000. “Long-term Shoreline Position Prediction and
Error Propagation”, Journal of Coastal Research, V.16(1), p. 145-152.

19



Douglas, B. C., M. Crowell, and M. G. Honeycutt, 2002. “Discussion of Fenster, M.S;
Dolan, R. and Morton, R.A., 2001. Coastal Storms and Shoreline Change: Signal
or Noise?”, Journal of Coastal Research, V. 17(3), p. 714-720, Journal of Coastal
Research, 18(2), p. 388-390.

Fenster, M. S., R. Dolan, and R. A. Morton, 2001. “Coastal Storms and Shoreline
Change: Signal or Noise?” Journal of Coastal Research, V. 17(3), p. 714-720.

Fisher, J. S. and M. F. Overton, 1994. "Interpretation of Shoreline Position from Aerial
Photographs,” Proceedings of the 24" International Conference on Coastal
Engineering, Kobe, Japan, p. 1998 - 2003, October 1994.

Honeycutt, M. G., M. Crowell, B. C. Douglas, 2001. “Shoreline-Position Forecasting:
Impact of Storms, Rate-calculation Methodologies and Temporal Scales”, Journal
of Coastal Research, V. 17(2), p. 721-730.

Foster, E. R., and R. J. Savage, 1989. “Methods of Historical Shoreline Analysis” in
Magoon, O. T., H. Converse, D. Miner, L. T. Tobin, and D. Clark, eds., Coastal
Zone ’89, American Society of Civil Engineers, V. 5, p. 4434-4448.

Judge, E. K., M. F. Overton, J. S. Fisher, 2001. “Long-term Erosion Rates and Shoreline
Position Databases: Merging Two and Three Dimensional Data Sets”, Coastal
Zone Management 2001, Cleveland, OH, July 2001.

McBeth, F. H, 1956. “A Method of Shoreline Delineation”, Photogrammetric
Engineering, V. 22, p. 400-405.

McCullough, M. W,, and S. B. Benton, 1988. “Average Annual Long-Term Erosion
Rate Update Methods Report”, NC DCM, Raleigh, NC, 8 pp. + App.

Overton, M. F., and J. S. Fisher, 1996a. “Summary Report — Historical (1940) Shoreline
Position for Currituck County and Average Annual Erosion Rate”, Unpublished
Manuscript, NC School of Engineering, Raleigh, NC.,

Overton, M. F. and J. S. Fisher, 1996b. "Application of 3-D Computer Modeling Using
Digital Photogrammetry to Measure Shoreline Change," Proceedings of the 25th
International Conference on Coastal Engineering, ASCE, V. 3, p. 3750-3761.

Overton, M. F,, and J. S. Fisher, 2003. “The 1998 Long-Term Erosion Rate Update
Study for the North Carolina Shoreline”, Final Report , Contract No. S02071, for
NC DCM, NCSU Department of Civil Engineering, Raleigh NC, 18 pp.

20



Pajak M. J. and S. Leatherman, 2002. “The High Water Line as Shoreline Indicator”,
Journal of Coastal Research, V. 18(2), p.329-337.

Shalowitz, A. L., 1964. Shore and Sea Boundaries, Volume 2, U.S. Department of
Commerce, Publication 10-1, US Government Printing Office, Washington, DC,
749 pp.

Stafford, D. B., 1968. “Development and Evaluation of a Procedure for Using Aerial
Photographs to Conduct a Survey of Coastal Erosion”, Project ERD-238, NCSU
Department of Civil Engineering, 219 pp.

Stockdon, H. F., A. H. Sallenger, Jr., J. H. List, R. A. Holman, 2002. “Estimation of
Shoreline Positions and Change Using Airborne Topographic Lidar Data”,
Journal of Coastal Research, V. 18(3), p. 502-513.

Tayfun, M. A., S. M. Rogers, and J. Langfelder, 1979. “A Methodology Report on
Delineation of an Ocean Hazard Zone for NC”, Contract C-1039, NCSU
Department of Marine Science and Engineering, 15 pp.

Zink, J., 2002. “Using Modermn Photogrammetric Techniques to Map Historical
Shorelines and Analyze Shoreline Change Rates”, NCSU Masters Thesis,
Raleigh, NC.

21



APPENDIX A: Rate Calculations

The procedure for determining the raw shoreline change rates is listed below.

N A

10.

11.

12.

13.
14.

Open the 1998 shoreline shapefile and the transect shapefile.

Use the script named polyint2pnt, (see Table Al), to determine the
coordinates of the intersection of the transect with the shoreline.

Use the extension named addxy, (see Table Al), to add coordinates to the
attribute table of the intersection point shapefile.

Save the intersection coordinates to a *.dbf file.

Bring the *.dbf coordinate file into Excel.

Repeat steps 1 through 5 using the early date shapefile.

Calculate the distance between the two intersection points using the

following formula:

dist = \/(Xge ~ Xeary )2 + (ysa ~Yeary )2

where x and y are the coordinates of the intersection points.

For each transect, determine the correct date for the 1998 orthophotos and
enter data into a column in Excel.

For each transect, determine the correct date for the early date used and
enter data into a column in Excel.

Calculate the change in date by subtracting the two dates in excel (the
number of days will be computed) and dividing by 365.25 (to convert
from days to years and to account for leap years.)

Compute the shoreline change rate by dividing the dist computed in step 7
by the change in time computed in step 10.

Compute the orientation of the shoreline and determine if the shoreline
change rate is positive (erosion) or negative (accretion).

Multiply rate by +1 for erosion and -1 for accretion.

Set the format to 1 decimal place to display rate.
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Table Al. ArcView scripts used to determine intersection coordinates.

Name Type Creator Source
Dirk
Environmental Systems Research
Vandervoort
polyint2pnt | Avenue Script Institute (ESRI) ArcScripts website
May 12, _
<http://arcscripts.esri.com/>
1999
Collection of ArcView Extensions
Zachary L.
Avenue User <http://horta.ulb.ac.be/cours/sis/SeqT
AddXY Stauber
Extension raitement/ExtensionsA V/extensionsA
May 4, 2000
V.htm >
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Page 1

AN
NCDENR
North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H, Gregson Dee Freeman
Governor Director Secretary
MEMORANDUM
TO: North Carolina Coastal Resources Commission
FROM: Dr. Jetfrey Warren, DCM Coastal Hazards Specialist
Christine A. Goebel, Assistant Attorney General
DATE: June 17, 2009 (for the June 24, 2009 CRC Meeting)
RE: Declaratory Ruling Petition by The Village of Bald Head Island

and J. Andrew Sayre.

Petitioners, The Village of Bald Head Island (*Village”) and J. Andrew Sayre (“Sayre™),
request a declaratory ruling from the Commission pursuant to N.C.G.S. 113A-124, and 15A
NCAC 7J.0600 et seq. Specifically, they request a ruling of the applicability of 15A NCAC
7H.0304, 7TH.0306 and 7H.0310 to the property located on Bald Head Island, Brunswick County,
North Carolina, known as “West Beach.” Currently, Commission rules require an inlet hazard
area (IHA) to use the erosion rate from the adjacent ocean erodible area (OEA) for cceanfront
setback determinations. In this case, West Beach is using an erosion rate of 8 feet per year from
the adjacent South Beach area. However, recent erosion rates along West Beach calculated by
DCM Staff range from 2.4 feet per year of erosion to 4.3 feet per year of accretion, Petitioners
seek a ruling from the Commission that would determine what erosion rate should be used for
West Beach where, prior to this request, no erosion rates had been calcuiated.

The following additional information is attached to this memorandum:

Attachment A: A copy of the Petition

Attachment B: Relevant Rules

Attachment C: Undisputed Facts agreed to by Petitioners and DCM Staff
Attachment D: Staff’s Memorandum of their position

Attachment E: Petitioner’s Memorandum of their position

Attachment I: Copies of comments received as of 6/17/09

Attachment G:Copies of notices

1638 Mail Service Center, Raleigh, NC 776981838 One .
Phene: $19-733-2293 1 FAX: §19-733-1495 Internet, www nccoastaimanagement.net NorthCarolina
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ATTACHMENT A

Copy of Petition
STATE OF NORTH CAROLINA BEFORE THE NORTH CAROLINA
COASTAL RESOURCES COMMISSION
COUNTY OF BRUNSWICK
In the maiter of ) _
REQUEST FOR DECLARATORY )
RULING ON EROSION RATE ALONG ) REQUEST FOR A
WESTBEACHOF BALDHEAD ISLAND ) DECLARATORY RULING
AND APPLICATION OF RELEVANT }
INLET HAZARD AREA REGULATIONS )

The Village of Bald Head Island (the “Village™) and J. Andre:w Sayre (“Sayre™)
(collectively the “Requestors™), through undersigned counsel, respectfully ré:quesz a Declaratory
Ruling by the Coastal Resources Commission (the “Comumission”) setting the annual erosion rate
along West Beach of Bald Head Island (“West Beach™). Authority for tﬂis petition lies in
N.C.G.S. § 113A-124{c)(N), I5A NCAC O7H 0304 and 15A NCAC (7] .0602. In support of the
requested ruling, Requestors show the Commission:

A. PROCEDURAL REQUIREMENTS

1. Requestors’ names and addresses: The Village of Bald Head Island, Post Office
Box 3009, Bald Head Island, North Carolina 28461; J. Andrew Sayre, Post Office
Box 3259, 131 West Bald Head Wynd, Bald Head Island, North Carolina 28461.

2. The Village and Sayre are each a “person aggrieved” under the meaning set forth
‘in N.C. Gen. Stat. § 150B-2(6).

3. Regquestors seek a declaration sefting an erosion rate along West Beach pursuant
to N.C.G.S. § 113A-124(c)7),15A NCAC 07H .0304 and 15A NCAC 07] .0602.

4, This Request is being filed with the Director of the Dzvmon of Coastal
Management, James H. Gregson, at 400 Commerce Avenue, Morehead City,
North Carolina 28577, and also the Attorney General’s Ofﬁce at 9001 Mail
Service Center, Raleigh, North Carolina 27699-9001. =

3 As evidenced by certified mail receipts, copies of the present I}cqaest have been
sent to the owners of property in and adjacent to West Beach (Exhibit A (list)).
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FACTUAL BACKGROUND PERT RULE

1. West Beach lies directly along the Cape Fear River inlet and falls within both the
current and proposed inlet hazard arca zones. See Exhibit B (map of Bald Head
Isiand).

2. For the purposes of this Request, West Beach is defined as the area within the
existing inlet hazard area between transects one (1) through forty (40), inclusive,
on Exhibit C (map of West Beach).

3 Pursuant to 15A NCAC 07H .0310(a)(1), “[a]ll development in the inlet hazard
area shall be set back from the first line of stable natural vegetation a distance
equual to the setback required in the wdjacent ocean hazard area.” (Emphasis
added).

4, Pursuant to 15A NCAC 07H.0306(a)1), the setback distance for single-family
development or multi-family development of three units or less in the ocean
erodible area is defined by a distance equal to the erosion rate multiplied by a
factor of thirty (30). The setback distance for small-scale (less than 5,000 square
feet) multi-family development greater than three units and commercial
development is also a distance equal to the erosion rate multiplied by a factor of
thirty (30). For large-scale (5,000 square feet and greater) multi-family
development greater than three units and cominercial development, the setback
distance is equal to the erosion rate multiplied by a factor of sixty (60) or, for
areas with an erosion rate greater than 3.5 feet per year, a distance equal to the
erosion rate multipled by a factor of thirty (30) plus 105 feet. 15A NCAC 07TH
0304(1)(a) defines that “erosion rates shall be the long-term average based on
available historical data” as depicted on a map updated through 1998 (the “1998
Map™).

5. Unlike the State’s other inlet shorelines, no erosion rates along West Beach or the
coastline north of West Beach are depicted on the Division of Coastal
Management’s 1998-era erosion rate maps,

6. An eight (8) feet annual erosion rate applies to the homes and lots along South
Beach immediately adjacent to the Bald Head Island inlet hazard area. Therefore,
pursuant to 15A NCAC 07H.0304(a)(1), this rate is extrapolated to all areas inside
the inlet hazard area, including West Beach where the Division of Coastal
Management has recently calculated  site-specific erosion rates to be
approximately two feet per year or less. The eight (8) feet annual erosion rate
currently applied to West Beach is derived from erosion rates calculated by the
Division of Coastal Management for the portion of South Beach immediately
adjacent to the South Beach portion of the inlet hazard area (i.c., on the other side
of the “point” from West Beach). See Exhibit B (map of Bald Head Island).
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1.

i2.

13.

14.

In consequence, numerous homes and lots along West Beach are being subjected
10 a two hundred forty (240) feet building setback (8 foot erosion rate x 30} rather
than a setback of sixty (60) fect (2 foot erosion rate x 30).

Approximately thirty million dollars ($30,000,000.00} worth of properties are
potentially effected along West Beach by the application of a South Beach erosion
rate of eight (8) feet per year. See Exhibit D (list of properties effected and tax
vaiuations),

This effect on West Beach properties results in decreased values to the Village
and Brunswick County tax bases. Approximately eight (8) property owners have
obtained, and others reportedly are obtaining, tax valuation reductions based on
the non-conforming or unbuildable nature of the properties based on a setback
distance of 240 feet {erosion rate of 8 feet per year x 30).

Sayre and other individual property owners allege they are being harmed by the
non-conforming and “unbuildable” nature of their properties. See Exhibits E1
and E2 (statements by Sayre and Jack Nichols, West Beach property owners,
made to Commission at February 2009 meeting).

Currently, the Comumission is in the lengthy process of amending the inlet hazard
area regulations. An intended result of such process is to amend both the inlet
hazard area affecting Bald Head Island, and to amend the applicable rules therein.
In their current state, the proposed rules contemplate a two (2) feet annual erosion
rate along West Beach, See Jeffrey Warren, Ph.D., CRC Memorandum 09-05:
Proposed Development Policies for Expanded Inlet Hazard Area Boundaries
(January 28, 2009) (attached as Exhibit F and proposing two feet annual erosion
rate to few areas in North Carohina, including West Beach, without assigned
erosion rates on current map, Table 1, Page 3).

Even assuming all possible efficiency, these inlet hazard area amendments cannot
reasonably be expected within the coming year. Causes of delay include: (i)
budget cuts forcing the Comumission to either abbreviate or altogether cancel
scheduled meetings; and (ii) Senate Bill 866, which, if enacted, would prohibit the
Commission from effectuating any rule change that has an economic impact
(most likely encompassing the proposed amendments to the inlet hazard area
regulations).

The Commission has the immediate authority to vary the 1998 erosion rate map
through “individual contested cases, declaratory or interpretive rulings.” 15A
NCAC 07H .0304(1)a) {emphasis added).

The relief sought herein is interim and would not affect pending Commission
rulemaking related to the inlet hazard area boundaries and development
conditions within said boundaries.

3
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PROPOSED S ATEDFACTS

1. West Beach is defined for the purposes of this Request as the area within the
existing inlet hazard area between transects one (1) through forty (40}, inclusive,
shown on Exhibit C.

2, For purposes of oceanfront setback delineation, an annual erosion rate of eight (8)
feet applics by rule to the area of West Beach within the inlet hazard area.

3. The eight (8) feet annual erosion rate results in an oceanfront setback distance of
240 feet landward of the first line of stable and natural vegetation for small or
pon-cornmercial structures

4. The 240 feet building setback applies to thirteen (13) homes with a total tax value
of $25,270,985.00 and four (4) lots with a total tax value of $4,950,000.00 (See
Exhibit D).

5. Division of Coastal Management (“DCM™) Staff prepared, on June §, 2009, a
map of West Beach showing transects and crosion rate calculations as shown on
Exhibit C. The erosion rates calculated from the transects depicted on this map
used the same transect orientation and shoreline analysis methods as those for the
1998 maps currently applied to the rest of the State’s oceanfront shoreline. The
general method is an end-point calculation that determines the shoreline distance
between an ear]y shoreline from the 1930s and 40s defined from National Ocean
Service Topographic Sheet (NOS T-sheet) maps and a late shoreline generated
from 1998 acrial photography. This distance s divided by the time period
represented by the shorelines to develop a long-term rate (e.g., 240 feet of
shoreline movement over a period of 60 years is a rate of four feet per year).
Specifically, the West Beach calculation conducted by DCM for this declaratory
ruling used an early shoreline from 1942 (NOS T-sheet) and a late shoreline from
2000 (aerial photography). Aerial imagery for 1998 does not exist for West
Beach.

6, The Commission has the authority to declare an annual erosion rate for West
Beach. 15A NCAC 07H .0304(1)(a).

7. The circumstance of West Beach and its property owners is unique among North
Carolina coastal communities because fransects and erosion rates have not been
defined previously by the Division of Coastal Management. To better understand
the shoreline history along West Beach, and in response to this petition, the
Division has since defined erosion rates for this portion of the Village shoreline.
The maximum erosion rate for West Beach (as defined herein) by the Division
using the method described above in Section 5 is 2.4 feet per year, and the
maximum accretion rate is 4.3 feet per year. Spatial smoothing of the data,
similar to what was done for the current erosion rate pumbers for the State’s

4



oceanfront erosion rate data, further reduces the maximum crosion rate to 2.2 feet
per year. The Division notes that rounding of the data through a process called
“blocking” would place a minimum erosion setback factor of two (2) feet per year
for the entirety of West Beach (transects 1 through 40). See Exhibit G for the
complete methods used by the Division in the most recent shoreline erosion

update.

8. The Declaratory Relief granted would not affect subsequent Commission
rulemaking, but would merely establish an erosion rate, subject to adjustment by
tawful Commission rules and processes. The erosion rates specific to this
declaratory ruling may be superseded upon the effective date of any subsequent
iniet hazard area development rules promulgated by the Commission.

D. ARGU T

Gaps in the current erosion rate map maintained by the Coastal Resources Commission
(“*CRC”), in conjunction with certain regulations applicable to the Inlet Hazard Area (“THA™),
are creating unintended results and causing an incorrect eight (8) feet annual erosion rate to
apply to many homes along West Beach on Bald Head Island--where the actual erosion rate is
approximately two (2) feet per year, See Exhibits B and C (maps of West Beach). In
consequence, numerous homes are being subjected to an incorrect and unreasonable two hundred
forty (240) feet building setback (8 x 30) rather than the correct sixty (60) feet setback (2 x 30).
The result is that, arbitrarily, homes are rendered non-conforming and lots are deemed
unbuildable.  Such unreasonable and oppressive regulation has generated tremendous
uncertainty, affected tax valuations and held up property transactions. The situation requires
immediate correction.

West Beach lies within both the cumrent and proposed IHA zones. (See Exhibit B; see

also Exhibit ¥ (discussing current status of IHA amendment process)). Pursuant to 15A NCAC

07H .0310¢a)(1), “[a]ll development in the inlet hazard area shall be set back from the first line

of stable natural vegetation a distance equal to the setback required in the adiacent ocean hazard
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area.” Further, 15A NCAC 07H .0306(a)(1) provides that the appropriate setback distance in an
ocean hazard area—and therefore in the “adjacent” IHA—is the erosion rate multiplied by a
factor of thirty (30). Finally, “erosion rates shall be the long-term average based on available
historical data” as depicted on a map updated through 1998. 15A NCAC 07H .0304(1)(a).

To date, no erosion rate has been identificd along West Beach. As a result, the staggering
eight (B) feet per year erosion rate affecting the coastline on the opposite side of the 1HA zone
applies throughout the entire THA zone. More than thirty (30) million dollars worth of
properties are harmed. See Exhibit D (property and valuation list),

Such an unreasonable and arbitrary regulatory scheme, as applied to West Beach,
contravenes CAMA’s goal to “insure that the development or preservation of the land and water
resources of the coastal area proceeds in a manner consistent with the capability of the land and
water for development, use, or preservation based on ecological considerations.” N.C. Gen. Stat.
§ 113A-102(b}2).

A declaratory or interpretive ruling by the CRC is a speedy and available fix to the
problems described above. Specifically, 15A NCAC 07H .0304(1 }(a)—which addresses erosion
rates in ocean hazard areas-—provides that such rates may be varied by the CRC through
“declaratory or interpretive rulings.” (Emphasis added).! Through either of these procedures,
the Coastal Resources Commission may vary the erosion rates depicted on the 1998 map (or lack
thereof). Accordingly, the CRC should declare or interpret that the erosion rate at West Beach is

two (2} feet per year.

' A “declaratory” ruling is largely governed by statute and regulation, See N.C. GEN. STAT. § 150B-4;
{5A NCAC 07 0601 et seq. The procedures and scope of “interpretive” rulings, however, are not
addressed by the statutes and regulations. Nonetheless, the above-cited regulation explicitly refers to the
CRC’s power to make “interpretive”™ rulings. As such, an interpretive ruling may be an easy and efficient
means of applying a reasonable setback requirement along West Beach.

6
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Applying an annual erosion rate of two (2) feet to West Beach will facilitate coastal
administration and application of building setbacks and zoning regulations, will provide certainty
to property owners, will increase or maintain existing property values, and will permit real estate
transactions to go forward, consistent with CAMA’s stated goal to “insure that the development
or preservation of the land and water resources of the coastal area proceeds in a manner
consistent with the capability of the land and water for development, use, or preservation based
on ecological considerations.” N.C. Gen. Stat. § 113A-102(b)2).

E. PROPOSED RULIN
For the foregoing reasons, the Requestors respectfully move the Commission for a
Declaratory Ruling awarding the following relief:
The Comunission, having considered the due and lawful petition of the Requestors for a
Declaratory Ruling, finds and declares:
1. No annual erosion rate or fransects were previously adopted for West Beach on
Bald Head Island, North Carolina, nor shown on the 1998 erosion rate map
adopted in 2004.

2. DCM Staff prepared as of June 8, 2009, transects and calculated annual erosion
rates for West Beach, consisting of the area within the existing inlet hazard area
between transects (1) through forty (40), inclusive, as shown on Exhibit C.

3. Based upon the information provided by Requestors and DCM Staff, the
Commission declares, pursuant to 15A NCAC 07H 0304(1)(a) and 07 0602,
that the annunal erosion rate for West Beach is two (2) feet and same shall be

shown henceforth on the erosion rate map maintained by the Commission.

4, This Ruling shall not prevent the Commission from modifying in the future the
West Beach annual erosion rate by lawful rilemaking procedure and processes.

F. NCLUSION
The Request for Declaratory Ruling by the Village of Bald Head Island and J. Andrew
Sayre is in the best interest of coastal administration, addresses a unique regulatory circumstance

=
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and is for the public benefit. See G.S. 113A-102(b)}(2). The relief sought is authorized by law,
including, but not limited to, N.C.G.S. 113A-124(c)7), 15A NCAC 07H 0304 and 15A NCAC
071 .0602. Requestors urge the Coastal Resources Commission to consider and act upon this

request in an expedited manner,
RESPECTFULLY SUBMITTED, this 9 day of June, 2009 by:

ROUNTREE, LOSEE & BALDWIN, LLP
Street: 2416 Market Street
Wilmington, North Carolina 28403
Mailing: Post Office Box 1409
ibmington, North Carolina 28402

Phone~~ 910.763,3404
F 10.’?63.03%(}
i
[«
AN AT
Charles S. Baldwin, IV

N.C. Seapte Bar # 19799

b ) L2

Thomas G. Varnum
N.C. State Bar # 38567

Attorneys for Requestors



West Beach and Adjacent Property Owners

Parcel Number Lot Number Name Mailing Address

2604G008 1023 Marvin & Sarz Neywirth PO Box 3178 Bald Mead Island, NC 28461
26046009 1022 James E. Harrington P( Box 3336 Baild Head island, NC 28461
26046010 1021 Cheryi Murphy 1508 East 86th Street # 163 indianapolis, IN 46240
2604G011 1020 Fernand & Evelyn Parent 68 Hilicrest Ave. Charleror, PA 15022
2604G012 1019 Elizabeth Beam 1718 Canterbury Rd. Raleigh, NC 27608
2604G013 1018 Joseph & Leah Deviin 7016 Harps Mili Rd. Raleigh, NC 27615
2604G014 1017 John & Carol Mazuy 9 Russell Pond Rd, Kingston, MA 02364
2604G015 1016 Thomas & Eliza Lewis 1927 §. Churchill Dr. Wilmington, NC 28403
2604G017 1014 and 1015 James & Helyn Wisner 6417 Quail Run Rd. Wilmington, NC 28408
2604G018 1013 James & Catherine Berges 4 Brentmoor Park Clayton, MO 63108
2604G019 1012 John & Susan Nichols 1104 High Country Rd. Towson, MD 21204
264100103 Cammon Areas Bald Head Association PO Box 3030 Bald Head island, NC 28461
2604G033 1234 Lesiie Wheeler 32 Longcourse Lane Paoli PA 19301
2604G032 1233 Robert & Giancarla Helgesen PO Box 3314 Bald Head isiand, NC 28481
2604G031 1232 Timothy & Joan McCoa?mick 71 Misty Pine Rd. Fairport, NY 14450
2604G030 1229 Peter & Eileen Quinn 508 Avonwood Rd. Haverford, PA 19041
26046029 1230 Peter & tileen Quinn 508 Avonwood Rd. Haverford, PA 18041
2604G027 1228 Michael Hartshomn 960 Checkrein Ave. Columbus OH 43229
2604G026 1227 The Berne Company, Inc. 33 Brays Island Drive Sheldon, SC 25541
2604G025 1226 Darin & Laura Hill 10045 Oid Warden Rd. Raleigh, NC 27615

2604G02301 1225 Edward & Pat Johnston PO Box 3148 Bald Head Island, NC 28461
2604G023 1224 Edward & Pat Johnston PO Box 3148 Raild Head island, NC 28461
26046022 1223 Edward Harper PC Box 10548 Southport, NC 28461
26046021 1222 Christine Wright 232 Hempstead Pi. Charlotie, NC 28287
26046020 1221 Thomas Watjen PO Box 281 Logkout Mountain, TN 37350
2604F001 1216 Ronald & Margaret Cresswell 1968 Boulder Dr. Ann Arbor MI 48104
2604F002 1217 Haughton Paredee Living Trust ¢/o Dr. Angela Pardee 7124 Quail Hill Rd. Charlotte, NC 28210
26045003 1008 } 15 Sea Guil Trail 110 3020 N Fairway Dr. Burlington, NC 27215
2604F004 1008 David & Mary Lewis 9315 Penshurst Trace Charlotte, NC 28210
2604F005 1007 David & Mary Lewis 9315 Penshurst Trace Charlotte, NC 28210
2604F006 1006 George & Alice Horton 4900 W. Cornwalis Rd Durham, NC 27705




2604F007 1005 Ralph & De Vismes Lee 3505 Chevy Chase Lake Dr. Chevy Chase MD 20815
2604F008 1213 The Wilson Family Trust 330 Circle Dr. Fayetteville, NC 28305
2604F010 1215-A George & Nancy Cecil PO Box 5316 Biltmore, NC 28813
2604F023 Estate Lot ] Andrew & Wendy Sayre PO Box 3259 Bald Head island, NC 28461
2604F022 1206 Evelyn Farris Trustee 1315 Greenbrier Rd Wayneshoro, VA 22980
2604F021 1207 Joseph & Mary Snee 1213 Youngs LN West Chester PA 19380
2604F020 1208 Bonald & Kathy Thompson 445 Western Blvd. Jacksonville, NC 28546
2604F034 1004 Williarn & Patricia Faber 1484 Mountain Circle Dr. Lenoir, NC 28645
2604F033 1003 Doug & Melinda Anderson 1847 Cassamia PL. Chariotte, NC 28211
26047032 1002 {aura Gutman 310 Watts St. Durham, NC 27701
26045031 1001 Ethel Trask Coupland Trustee 1201 Great Qaks Pr. Wiimington, NC 28403
2604F030 1000 Vincent & Karen Hoelerich 4038 John Roboteau Wynd Raleigh, NC 27612
2604F029 1200 Smith Island Land Trust P{ Box 3109 Bald Head Island, NC 28461
2604F028 1201 Vincent & Karen Hoelerich 4038 John Roboteau Wynd Raleigh, NC 27612
2604F027 1202 Laura Guiman 310 Watts 5t. Durham, NC 27701
2604F026 1203 Euliss Jordan [LC 524 A West Elm Street Graham, NC 27253
2604F025 1204 James Hoolihan 6865 Haymore Ave. Columbus, OH 43085
2604F024 1205 Thomas & Nancy Calloway 2633 Club Park Rd Winston- Salem, NC 27104
26000005 Bald Head Island iid, PO Box 3069 Bald Head island, NC 28461
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Village of Bald Head Island

CAMA Inlet Hazard Area Analysis
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iHA Information

Structures That Can't Meet The Current Setback of 240 In Existing IHA

Name

{
|
|
|
|
t
|

Lot # Address B.C Tax Value Tax Parcel #
Coupland 1001 15 Green Teal '$1,357,030 | 26047031
Gutman 1002 13 Green Teal 397,28 | 2604£032
Anderson 1003 11 Green Teal 2604F033
Faber 1004 9 Green Teal | 26047034
5 -
Horton 1006 21 Sea Guli ! 2604F006.
Lewis 1008 17 Sea Gull © 2604F004:
Seagull LLC 1009 15 Sea Gull | 26047003
Nichols 1012 41 Cape Fear Trail 8 s . 2604G018
Berges 1013 39 Cape Fear Trail 82,240,200  2604G018
Wisner 1014815 35 Cape Fear Trail 43,675,740 . 26046017
Lewis 1016 33 Cape Fear Trait | .S1,358560: “2604G015
Mazuy 1017 31 Cape Fear Trait | . .$1,774120. .. 12604G014
Deviin 1018 29 Cape Fear Trail - §2,060;520 '2604G013
Unimproved Lots That Can't Meet The Current Setback of 240’ In Existing HHA
Sayre Estate Lot1 | 5 Green Teal | %$2,200000 .} 26047023 i
| Lewis 1007 | 19 Sea Gull [ 31000000 ] | 260aF00s |
Parent 1020 | 25Cape FearTrail | - SEOOO000 . | | 2604GO11 1
Washburn 1029 ] 36 Sandpiper S 8750000 . ] 2641D017 |
TOTAL - -$30,220,980
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Subject: The Infet Hazard Area Changes

My name is Jack:Nichols: | have a home in-Baltimere-Maryland-and-on BHI, N.C. | appreciate
the opportt}ii‘rt} you have given me {o speak briefly about my concerns-ony ¥the present
practices and poficies relating 1o erosion rates and setbacks in the Inlet Hatard Area on BHY;
ant-an even greater concern over the future regulations for property swsess-in the Inlet
Hazard Area.

My wife and ! have owned two homes on BH! since May of 1887, first owning 2 Villa on South
Beach next to the BHI Club; and then moving to 41 Cape Fear Trail in 1991, which is on West
Beach, on the Cape Fear River. One reason for our move was to get away from the problems
created by the high rate of erosion and the frequent storm surges from the ocean. When we
maoved into our Villa in 1987 there were numerous homes and a large inn and restaurant on the
beach. In four years the fan, and all the homes were gone, The Villas had now become oeean

front property.

The home on Cape Fear Trail which was built i 1989 was issued a permit using 60 feet as the
minimum sethack from the First Line of Stable Vegetation. Our home was actually built over
120 feet from the FLSV. Qur lot is just over 200 feet deep; over 200 feet across the waterfront
and it narrows at the entrance to about 50 feet, the home is 2000 sq.feet,

We sold our Cape Fear Trail home two years ago to a BH| neighbor, subject to the sale of his
home. About six months ago this purchaser checked with the CAMA Dfficials locally and was
told that our home was In the Inlet Hazard Area and was In violation of the 240 feet sethack
restriction and therefore was not rebuildable If it was destroyed. The prospective purchaser
then put this transaction on hold unti! this issue could be resolved, We are still in this position.

in October of last year we had a meeting with the Jotal CAMA Official. He told us that the
original minimum setback for our home was 60 feet but should have been 180 feet basedon a
six foot erosion rate for the Infet Hazard Area. He said the erosion rate for the entire inlet
Hazard Area was based on the 1988 erosion rate from South 8each. He went on to say that the
erosion rates for West Beach did not exist. He then added that the 1998 erosion rate for the
infet Hazard Arei was B feet and our setback requirement had increased to 240 feet, Ourlotis
200 feet deep; which means our ot was not bulidable in 9851998,

in further conversations and e-mails | was told that our property was In violation of the setback
requirements of the iHA at the time of construction; therefore any previous variance or
grandfathering would not be reinstated.

asked] asked when it was decided by CAMA to use erosion rates from South Beach to
establish sethack rates for West 8each. He said that to s knowledge that was fest discussed in
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2003 when lssues arase concerning other properties. He agreed that up to then, the setbacks
on the River property were inconsistent and the 60 foot rate was probably used because therg
wasn’t any erosion rates established on West Beach. He then sald that the Ocean Erosion Rates
were applied to the entire Inlet Hazard Area. | polnted out to him that this decision wis made
more than 15 vears after our house was permitted in 1989 with a 60 foot setback. 1 added that
in 2002 a CAMA permit was issued confirming our 60 foot setback when we added a screened
porch 1o cur home.

i my 18 years living on the West Beach there has been minor erosion balanced by frequent
accretion resulting in little if any change in the vegetation line; until swo-te-threefive or six vears
ago, when major changes were made 10 the Shipping Channel in the river. The Channel was
widened o 500 feet; deepened to 42 feet and moved closer to the Island, We are now
experiencing greater erosion and the Village Government has taken the combined action of re-
nourishment and vegetation planting to stabilize the West Beach. The Village also has an
agreement with the Corps of Engineers to monitor the South and West Beaches and furnish
sand for re-nourishment.

The Village also has additional pians to use other sources of sand if needed to protect the
beathes on BHI.

The foliowing major issues concerning the Inlet Hazard Area on Bald Head Isiand shouid be
taken into consideration before these areas and rules are estabiished.

1. Evaluate the ongoing damages caused by "other than natural reasons “ like the
shipping channel changes ; the proposed new port in Southport; and ways of
protecting the BHi Beaches

2. Evaluate the effect of the extension of the Jetty at the entrance to the Marina
and cther types of groins along the River.

3. Evaiuate the effect of regular repiacement of sand along South and West 8each.

4. Adopt clear, sensihie rujes so that property owners are not left to wonder iflots ~ - { Formatted: Bullets and Numbering |
ilgdabl marketable.

v summary: | feel that on BHI it is unreasonable and arbitrary to use erosion rates for South
Beach [Ocean) to establish sethack requirements on West Beach {River). This issue should be
resolved now and not wail untif the new regulations are established; and these new policies
shoutd take into consideration the history and facts concerning the situation on BHL
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At the May 2008 Coastal Resources Commission (CRC) meeting, Division of Coastal
Management (DCM) staff presented draft ruie language for development within the
updated Inlet Hazard Area (IHA) boundaries as well as a boundary for the Baid Head
Island (BHi) IHA that was a revision of the CRC Science Panel on Coastal Hazards
initial recommendation. Spencer Rogers, a member of the CRC Scisnce Panei,
addressed issues that the Panel had with some of the concepts of the draft nile
language, speciically those relating to how the oceanfront setback was determined
adjacent to an inlet and, in particular, the calculation of srosion rates and the use of the
vegetation line as a reference point for measuring setbacks. The CRC requested that
the issues addressed by Rogers, as well as the revised IHA boundaty developed by
DCM staff, be taken back to the Science Pansl.

Since the May 2008 CRC meeting, the Science Panel has met three times to discuss
the Issue. At the November CRC meeting, DCM staff presented an IHA boundary for
BHi based on Science Panel input and additional DCM consideration. Although the
Science Panel continues {o support thelr initial IHA boundary recommendation
presented in September 2007, staff presented the rationale that DCM staff used to
justify the November 2008 iHA boundary revision. Spencer Rogers offered additions!
comments on the issue. In response, the CRC voted to adopt the boundary as
presented by staff. All of the proposed IHAs {inciuding the November revisions to BHI}
can be reviewed online:
hitp://iwww.nccoastaimanagement.net/Hazards/proposed_ IHA.btm

1838 Mell Service Center, Raleigh, North Carolina 27698-1638
Phone: 919733-2293\ FAX: 918-733-1495 \ Infemat: www.nocoasiaimanagemant.net

An Equet Opportunity | Affirmative Action Employer — 50% Racydad | 10% Post Consurmer Paper
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At the November 2008 meeting, DCM staff noted that draft davelopment policies and
data germane to how these policies might affect development in both the existing and
proposed IHA boundaries would be provided for the Commission's consideration in
February 2009. Aftached is a comparison (Tabie 1} of the proposed development
policies for the revised 1HA boundaries to the existing IHA poilcies (for development
currently in the iHA) and the existing Ocean Erodible Area or OEA policies (for
development currently not in the IHA but slated to ba included in the proposed boundary

revisions),

Dr. Margery Overton, CRC Science Panel chair, is scheduled o speak to the CRC at
the February meeting and outline the Panel's concerns with managing development
adjacent to the State’s 12 developed inlets. Basad on comments from the most recent
Science Panel maeting (January 14™), the issues appear to be fourfold: 1) application of
newly calculated oceanfront shoreline erosion rate data adjacent to inlets {(versus
existing data based on 1998 shoreiine), 2) congideration of short-term variabiity of
shoretme (ami vegetation lfna) when detemmmg setbacks 3) cons;deraﬁon of mufﬂpte

cons:demtron of m!et-spociﬁc 0 e unique m each intet) poﬂcm for placement of
development. DCM continues to oonsmer the Panel's input as inlet-related
deveiopment policies are developed, Although the application of a new erosion rate will
be accomplished as a separate project through a phased approach, DCM feels it has
developed a policy framework for addressing most, if not all, of the Panel's concems,

At the upcoming meeting recommendations for revised IMA development criteria as
outiined in Tabie 1 will be presented along with relevant support data (e.g., size and
number of affected structures, erosion rates, etc.). Simply stated, the general concept
of these iHA development criteria is twofold: 1) keep it smail {<5,000 square feet) and 2)
keep it from moving oceanward of existing deveiopment. CRC approval of this policy,
inciuding any amendments they feel are appropriate, can be distributed to the
appropriate stakeholder groups foliowing the meeting (inctuding the Science Panel,
which Is scheduled fo meet again in Raleigh on February 25). Commenis and
concems identified by stakehoiders will be considered by DCM and incorporated info
resanie Aprit meeting. Note that that the

4 {which defines the [HA boundaries) and
O?H 0310 {(which defines the devebpmenz requirements within the |HA boundaries),
Aithough the Coastal Area Management Act requires any changes to an Area of
Environmental Concern (AEC} to be subject to hearings in each affected county {in this
case, there are five — Brunswick, New Hanover, Pender, Onslow, and Carteret), DCM
staff recommends that both rules (07H.0304 and 07H.0310) be subject to the same
level of public input. if the CRC chooses to send the proposed niles to public hearing in
April, it is likely that regional public hearings can occur during early to mid August with a
final hearing in front of the full CRC In Raleigh {August 27™).
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Tabie 1. Apolicable development policies estabiished by the Coastal Resources Commission in
both the Inlet Mazard Area (IHA) and Ocean Erodible Area (OEA) compared to the proposed
development standards proposed by the Division of Coastal Management staff, The OEA data
are tabulated here because they are the current rules applicable for oceanfront development in
areas that are included in the proposed IHA expansion (but not currenfly in an IHA),

POLICY Existing iHA Existing OEA Propossd HA
She iimits No commarcial or muitc | No size limits as long as | No structures greater
family {4 units or grester} | setback can be met than 5,000 sq ft faxciuding
greaier than 5,000 sq ft davelopmant reinted b public
eccoss such agparking fols) |
Grandfathering for : No No Yes (van be raplsced fo pro-
existing structures 1is change &ize as Koy &
>3.000 sq R ~ currant anthacks are foul)
Parking Net greater than 5,000 Seftack baged on size | All paridng »5,000 sqft
sqgft shall bo grave! or paciad
clay
Density Limits No more than T unit par | None None
15,000 sa ft
T W‘Mﬂ% _xznﬁip_.._.--,- -} ¥eg B A Nag .
for [ots platted prior
t0 1979
Statle Line ;’es {Mm mn:: addruu; Yas Yas
tarrant 'y m
Exception® current nes would exciude its
- . mpplication) . N
Erosion Rutes Adjatent OFA As defined in O7v.0304 | As defined in 07H.0304
Appiied to Sathack g:? ;w? mgmm
Doterminations wihou sssigned it “m
DCM plans g coast-wids undete
- ¥ currant efosion rxiss
Vintage of Frosion | Primadly current rates Primarily current rates Rates in place at tima of
Rates Applied with some excaptions with soma exceptions parmit decision
dependant on jof piat dependant on iot plat
_ date date
Setback Reference | Vegetation kine Vegetation line Vagetation fine AND
Paint landward most adjacent
structure AND a3 far back
on lot as foasible svin
provision for unkgow ot snd
SRCITIRiries oft 8 LaRe-
- bycayebows} 1
Scotback Factor A0 30 or 60 (pius potantiai 30 {no greater sethack needed
graduated setheck factr since fote] floor avea finliad to
between 60 and 90 basad on 5,000 sq f; size sxception for
pending sotback nies)® public: acosss facitien which wil
naad to roeet
Sandbsg Once Onca Migtipia times™
Fraqu
Sandbag Time Max of 5 ysars Max of & years Max of 8 yoars™ i
Limits™ planned Infut reloceiion project)

* Statkc line exception and setback rufes {15A NCAC U7TH.0306) approved by CRC in Saptembar and
RRC in Novamber 2008 being sent to General Assembly for mview.,

* Although proposed sarxibag rides are provided here for comparison, they ars not part of the proposed
FHA deveioprnant poficy and niles. The publie hearing for proposed amendments fo the sandbag rulss
{184 NCAC OTH.G308(a}{2;) that wovld alfow the conditions described in the above fable Is scheduled to
oocur et the Fabruary CRC meeting.
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HISTORY OF NC EROSION STUDY AND UPDATES

In late 1978 and early 1979, the NC Coastal Resources Commission (CRC) undertook a
comprehensive review and revision of the oceaniront regulations adopted in September
1977. One major new management strategy that came out of this revision was the use of
an oceanfront development setback based in part on the average annual long-term rate of
shoreline change. These setbacks create an undeveloped buffer zone along the
oceanfront shoreline to protect houses and other buildings from storm scour and long-
term erosion.

1979 Study

Since a setback program based on long-term shorelinte erosion rates requires accurate, up-
to-date shoreline erosion rate information, a study contract was made with Dr. Aziz
Tayfun, Spencer Rogers, and Dr. Jay Langfelder of NCSU in February 1979. This study
accomplished the following tasks:

s Analysis of the short-term erosion associated with a 100-year storm event; and
» Analysis of the long-term oceanfront shoreline changes.

The procedure used in this study to determine average annual long-term erosion rates was
based on a series of earlier studies that used methods developed by Stafford (1968).
Using several sets of aerial photographs, Stafford manually measured the perpendicular
distance from fixed reference features to the high water line at a series of points. The low
spatial resolution and variable accuracy of this work limited its usefulness. However, it
provided the conceptual framework for subsequent studies. Averaging the shoreline
change distance over the time interval between an early shoreline date and a recent
shoreline date has come to be called the “end point method.”

In April 1979, DCM staff saw a presentation by Dr. Robert Dolan of the University of
Virginia on his recently developed shoreline erosion study methodology, Orthogonal
Grid Mapping System (OGMS). Using a projecting light enlarger in combination with a
zoom transfer scope, Dolan's technique corrected some of the scale variations and other
distortions of aerial photographs. This methodology increased the number of shoreline
transects and improved spatial resolution. Dolan provided the NC Office of Coastal
Management with & copy of his data, which was only available for the northern portion of
NC, and it was used where available in the study contract with NCSU.

The study report was completed (Tayfun, et al., 1979) and shoreline change rates were
approved for use in establishing setbacks by the CRC in July 1979. DCM staff
determined that erosion factor segments provided in the report were relatively long. Staff
felt that shortening them would provide a more realistic picture of shoreline changes.
Based on an evaluation of the accuracy of the Dolan data, it was determined that the
erosion factor segments could be shortened along the northern half of the state. Here, the
original erosion factor segments were longest, and shoreline change data most dense (1
measurement every 100 m for the Dolan data set in the northern half of the state versus 1
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measurement every £ 300 m for the southern half). The revision was done in house and
the new erosion factor segment maps became effective June 1, 1980.

1980 Update

In June 1981, the first erosion rate update, which utilized Dolan’s data for the entire state
and current through late 1980, was completed through a contract with Dolan, A detailed
description of the Dolan OGMS methodology is found in Dolan, ef al., 1978 and Dolan,
et al., 1980,

Since the shoreline erosion study was strictly a historical snapshot of the shoreline
changes that took place over the time interval studied, and physical conditions along the
coast change over time leading to potential changes in erosion conditions, staff proposed
that the study be updated approximately every five years. A five-year time interval is
about the minimum necessary, considering the sensitivity of the study methods, to
accurately portray erosion rate changes and insure that erosion rates used by DCM reflect
current erosion conditions. Also, in order to keep the erosion rates used for management
consistent with current erosion conditions, DCM proposed that the time interval used for
the study be limited to the most recent approximately 50 year time interval. A detailed
description of methods and update results are found in Benton, 1983.

1986 Update

The shoreline change sindy was updated through 1986 through another contract with
Dolan. Though other methods were considered, DCM staff ranked Dolan’s OGMS
method as the most accurate and practical for NC’s coastal management needs. Major
enhancements to the method included the reduction of transect spacing from 100 m to 50
m, and the provision of a personal computer version of the shoreline change analysis
program, COASTS for DCM staff use. This allowed access to the data for in-house
research, education, contested cases, and other purposes. A detailed description of
methods used and update results are found in McCullough, and Benton, 1988,

1992 Update

For the 1992 shoreline change update, a contract was developed with Dr. Margery
Overton and Dr. John Fisher of the Civil Engineering Department of NCSU. The original
Dolan data set was used again for the early date except for an approximately 10- mile
section of coast in southern Currituck County between Duck and Corolla. This segment
of shoreline was rectified and digitized by Overton and Fisher due to comments received
during the public hearings on the proposed 1992 erosion rate update study results.

Though the study continued to use the end point method, a number of enhancements were
incorporated into the update. For the first time, a geographic information system (GIS)
was utilized in the process for 1992 and portions of the early date aerial photo
rectification process. A set of large-scale (1:4,800) stable mylar prints were produced
from a set of vertical aerial photographs taken by the Photogrammetry Unit of the NC
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DOT for the project. These were rectified using 1:24,000 scale US Geological Survey
(LUSGS) topoquad maps utilizing a mathematical algorithm called “rubber-sheeting” to
correct scale differences and distortions inherent to aerial photography. Shorelines were
digitized by Dolan on the 1:4,800 scale mylar prints to insure consistency with earlier
studies. Discontinuities between line segments from photo to photo were corrected by
“snapping” the segments together.

Since the early date for most of the shoreline was not in GIS format, the newly mapped
shoreline was transformed into a mumerical format to perform shoreline change rate
calculations. The calculations were performed by a computer program called ECOAST
developed by Dolan. ECOAST is an enhancement of Dolan’s earlier COAST program.
A detailed description of methods used and update results are found in Overton, and
Fisher, 19964, and Benton, er al., 1997,

1898 UPDATE

The 1998 shoreline erosion study update was developed through contracts with the
following:

« NC DOT for establishing ground control, providing vertical aerial photographs of
the ocecanfront shoreline, and providing quality control for digital orthophoto
products;

» SURDEX Corporation for scanning and rectifying the vertical aerial photographs
and providing DTM data for the coast; and

¢ Overton and Fisher for calculating the shoreline erosion rates used for the 1998

update.

The 1998 update data provided is consistent with earlier studies used by DCM for the
long-term average annual erosion rate setback program. First, the wet/dry line was used
to delineate the shoreline position from aerial photography. This same shoreline
indicator was used for all the earlier updates. Second, the end point method was used to
calculate rates. The original transect Jocations and nomenclature established using the
OGMS was also used. These consistencies allow DCM to evaluate shoreline change at
the same locations as those used in earlier studies.

Several modifications were adopted in the 1998 study to utilize cwrrent aerial
photogrammetric technology, improve the accuracy of the results, and provide a GIS-
compatible product. Many of these improvements were recommended by the Coastal
Hazands Science Panel of the CRC and were enabled by the coordinated efforts of DCM,
DEM, DOT, and the Kenan Natural Hazards Mapping Program at NCSUL
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'The modifications are listed below.

+ The 1998 photo base is a set of digital orthophotos, which improved the accuracy
of the shoreline position and provided GIS-compatible data.

& The shoreline was delineated digitally in GIS format with geographic coordinates.

o Digital T-sheets were used for the early date required by the end point method. T-
sheets provided a cost effective early date, and are used by other researchers
including the USGS for their recent shoreline erosion studies, T-sheets eliminated
the problems introduced by the variable error in the early date established during
the first erosion rate study (Benton, 1983). This error is discussed in the
supplementary report to the 1992 Methods Report (Benton, er al., 1997).

s T-sheets do not exist for approximately 30 miles of shoreline north of Oregon
Inlet. For approximately 20 miles of this shoreline, the early date was established
by rectification of October 21, 1940 photographs using ERDAS IMAGINE with
the OrthoBASE module. The rectification process produced a digital mosaic with
continpous coverage over the project area.

» Coordinates are archived for the 1998 shoreline and the early date shoreline so
that rate data associated with specific transects can be geo-referenced directly to
shoreline position in a GiS.

This study provided DCM with a statewide database of shoreline position and erosion
rate data in GIS format that represents up to date technology with respect to the use of
aerial photography for shoreline change analysis. As an example, the worst case
displacement error associated with identifying the wet/dry line from the 1998 orthophotos
is estimated to be +/- 10 ft (Overton, and Fisher, 2003), an improvement over the +/- 50 ft
displacement error estimated for the shoreline position used in the previous erosion rate
studies (Dolan et al, 1980},

DATA SOURCES
1998 Vertical Aerial Photograph

The contract with DOT provided approximately 1,100 black and white prints from the
NC/VA boundary to the NC/SC boundary flown between June and August 1998. The
aerial photographs were taken at a scale of 1:7,200 and incorporated an extensive
{approximately 675) array of surveyed ground control panels. These ground control
panels consisted of 10’ x 10’ sheets of black plastic with a 1’ x 8 white chevron (V).
The control point is at the exterior point of the chevron. Control points were surveyed
using fast static global positioning system (GPS) procedures tied to the HARN.
Elevation values are accurate to 0.2 ft. The photos covered the entire ocean shoreline of
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NC, approximately 320 miles. Work products from this contract included film
diapositives, 9”7 x 9” contact prints, index sheets, and ground control data (as ASCH text).

1698 Digital Orthophotographs

Approximately 1,010 of the 1998 vertical aerial photographs were selected for conversion
to digital orthophotos and production of DTMs. The photos were selected to optimize
coverage of the oceanfront shoreline, but eliminated unnecessary overlap and duplication.
Under a contract with SURDEX Corporation, the photos were scanned, differentially
rectified using control point data and a digital elevation model, and registered to known
ground coordinates. The orthophotos were tiled into 2,500” x 2,500" ground distance
tiles, butt-matched and staggered North-South and East—West to maximize the coverage
and efficiency of each tile. Ground pixel resolution was 6” and all image pixels were
squared North-South and East-West in orientation to the NC State Plane Coordinate
System Zone 4901 referenced to the North American Datum of 1983. The accuracy
standards required under this contract exceed the America Society of Photogrammetry
and Remote Sensing Accuracy Standards for Large-Scale Maps for Class 1| Maps and
well-defined points at the 1:1,200 scale or 1.0 ft limiting root mean square (RMS) error.
The RMS error is the cumulative result of all mapping errors and well-defined points
pertain to features that can be sharply identified as discrete points. The orthophotos were
delivered in geoTiff format,

While the orthophotos are of excellent quality in general, the contrast on the beach face
was, in some areas, not sufficient to identify the wet/dry line. For these orthophotos,
NCSU increased the contrast of the images to identify the wet/dry line on the beach. This
processing was done using ERDAS IMAGINE and Adobe Photoshop to produce the best
possible resulis.

T-sheets

Digital T-sheets as Arclofo coverages were obtained from the CSC. Table 1 provides
information about the original files. T-sheets were grouped together by the CSC into the
same file as indicated by the folder name and spatial coverage (Table 1). The various T-
sheets within a folder were potentially representative of different dates, thus the range of
dates presented in Table 1. Arcinfo coverages were converted to ArcView shapefiles and
evaluated for use in the erosion rate project with the assistance of metadata provided by
the CSC, This metadata details accuracy estimates relative to the digitization procedures
used by NOAA for their project as well as basic mmformation about the T-sheets
themselves. In addition, descriptive reports for various T-sheets needed to verify photo
dates for certain shoreline segments were obtained from the staff of the National
Geodetic Survey (NGS).

The 1940s shorelines were chosen to keep the desired approximate 50-year time frame
for the long-term erosion rate calculation. Table 2 provides information on the T-sheet
shapefiles used in this study. The name of the shapefile was taken from the original
folder name provided by the CSC in order to associate the file with its source file.
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Table 1. T-sheets obtained from the CSC as Arcnfo coverages,

File Name | Shoreline Dates Approximate Spatial Coverage Scale

1dx126f Jan 1933 South Carolina line through Bald Head 1:20K
Island

idx 134k Jan 1933-Jan 1944 | Bald Head Island to Emerald Isle 1:20K

idx1341 | Unknown South of Ocracoke through Cape 1:20K
Lookout

5215 | Tan1942-Jan 1944 | South Carolina line throvgh Bald Head | -y o
2 miles south of Oregon Inlet to )

ph$ Jan 1946-Jul 1947 Emerald kle 110K

ph20 Tan 1948-Mar 1949 Pamlico Sound (no ocean front NA
coverage)

phas Jan 1949-Mar 1951 z?egts Head to 2 miles south of Oregon 1:20K

ph58 Nov 1949-Jul 1952 | Emerald Isle to mid-Topsail 1:10K
3 small areas around Bald Head Island, .

cm7219 Yan 1973-Nov 1973 Carolina Beach, and Atlantic Beach 1:20K
Most of Cape Hatteras to Cape )

cm7305 Apr 1974 Lookout (2 disjoint areas) 1:20K

Table 2. T-sheet shapefiles used in the erosion rate study.

File Name Approximate Location
cs275 South Carolina line through Kure
Beach
. Carolina Beach through mid-
idx134k Topsail Island
158 Mid-Topsail Island through mid-
P Bogue Banks
Mid-Bogue Banks through Oregon
phS
Inlet
ph45 Oregon Inlet to Kitty Hawk
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Historical Photography

The 1949 T-sheets used north of Oregon Inlet terminated about eight miles north of the
inlet in South Nags Head. North of this area to the Virginia border, T-sheets of this time
period are not available. Suitable photography, defined as originating in the 1940s,
having a shore parallel flight line, having a minimum of 30 percent overlap, having less
than 1:24,000 scale, providing coverage of the appropriate area and not being associated
with a storm, was provided by the USACE, Wilmington District on & loan basis. The
photo coverage did not extend along the entire section of coast not covered by the T-
sheets, however, The northern most approximately 10 miles, just south of the Virginia
border, was not covered,

COAST Database

A set of aerial photographs taken after the Ash Wednesday Storm in March 1962 and
covering the northernmost 10 miles of shoreline was evaluated for possible use in this
area, However, an examination of the rectified images confirmed that the post-storm
shoreline was not sujtable for the long-term shoreline erosion rate update. Since no other
suitable photographic coverage was readily available, the “early date” established for this
area in previous erosion rate studies (Benton, 1983) and archived in the COAST database
was utilized for this northernmost 10-mile stretch of oceanfront shoreline, These data
were extracted and geometrically converted to NC State Plane 83 coordinates. The date
of the historical aerial photographs used to establish the “early date” in this area was
March 29, 1955,

PROCEDURES

Photo Rectification

1998 Recent Shoreline Photography
The 1998 aerial photographs were rectified through a contract with SURDEX
Corporation, a commercial photogrammetry company, as previously described.

Historical Shoreline Photography

The historical photography (1940 and 1962) used for the early shoreline for the study
area north of Oregon Inlet where no T-sheet shoreline data is available was done through
a contract with the Kenan Natural Hazards Mapping Program at NCSU. Rectification
was done using ERDAS IMAGINE with the OrthoBASE module, photogrammetric
software capable of fully orthorectifying vertical aerial photographs. The photographs
were corrected for scale variation, airplane tilt, and radial lens distortion. Since the study
area is relatively flat, relief displacement was determined to be minimal and was not
corrected. Because of a lack of readily identifiable features suitable for use as control
points on the 1940 photos, an intermediate set of photographs was rectified. A set of
1962 photos was used for this “step-back”™ procedure. Table 3 lists the photograph date,
photo scale, and the equivalent ground coverage size of each of the photograph sets used
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in processing the mosaics in this study. The commercially processed 1998
orthophotography, which was used as ground control for the 1962 photographs, is
inchuded for comparison.

'Table 3: Photos used to create the 1940 mosaic,

Photo Ground
Photo Date Pixel
Scale C
overage |
June-August 1998 1:7,200 05ft
March 14, 1962 1:9,600 0.667 £t
October 21, 1940 1:24.000 1.667 ft

Each 9" x 9" aerial photograph was scanned at 1,200 dots per inch (dpi). Ground control
points were determined by establishing photo-identifiable features common to both the
1998 and 1962 photography and the 1962 and 1940 photography. Suitable points for
ground control included road intersections, piers, and corners of structures at ground
elevation. When no other points were available, stable points on the estuarine shoreline
were chosen. The digital images were then mosaiced into one continuous image and
rectified. This image was then broken into smaller files for working and archival

purposes,

Shkoreline Identification

Historical T-sheet Shorelines

The T-sheet shorelines used for this study were all based on aerial photographs
augmented by field surveys (Crowell, et al,, 1993). Historically, the shoreline datum
used on T-sheets is the high water line. Early T-sheets were produced by plane table
field surveys where the high water line could be interpreted based on visual observation
of the features. Though the reported datum on T-sheets is mean high water, it is an
interpolation of that datum from a measured high water line (Shalowitz, 1964; Crowell, et
al., 1993). McBeth (1956) reported that for mapping purposes, the differences in
positions of the two shoreline datums are insignificant.

Vertical Aerial Photograph Shorelines

The 1998 shoreline was digitized in ArcView using the 1998 orthophotos. The shoreline
feature mapped is the wet/dry line, a photo identifiable feature produced by the
contrasting color of wet and dry sand on the beach. Use of the wet/dry line as a shoreline
feature is described in Dolan, et al., 1978, and Dolan, e al., 1980, and is the same feature
that has been used for all our erosion study updates to delineate the shoreline since the
first erosion study data from Dolan was provided in 1979. Basically, the wet/dry line is a
readily identifiable feature located, in the worst case, between high and low tide and thus
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has less variability over a tidal cycle than the swash or water line. It is not necessarily
equivalent to the “high water line” defined as, and identified by, markings left on the
beach by the last high tide. While the high water line is generally the shoreline datam
measurable in the field with the least variability over a tidal cycle, it is not consistently
measurable on aerial photographs for a variety of reasons, The high water line may be
too faint to be visible on the photos, or it may be visible but represent an carlier high
storm tide or spring tide that overtopped a low berm and ponded. It is sometimes
difficult to distinguish the high water line from storm wrack lines on aerial photos. In
addition, erosion scarps and distinctive grain size changes can produce false high water
lines on aerial photographs (Crowell, et al., 1991; Pajak, and Leatherman, 2002)

1ans ations

The OGMS was established by Dolan in his early shoreline change studies (Dolan, er al.,
1978) using USGS topographic quadrangles and enlarged to 1:5,000 scale to provide a
series of base maps along this shoreline. A set of basemaps and transects were developed
for NC under contract with Dolan in the 1980 long-term erosion rate study. The locations
of the basemaps were recorded by digitizing the corners of the basemaps, however,
transect location and shoreline position was not recorded in a coordinate-based database.
In order to provide data consistent with these carlier studies, transect Jocations have been
established using information provided from earlier erosion rate update studies and
coordinate geometry. Because these transects did not exist in a coordinate database prior
to this study, absolute verification of location is not possible. However, the transect
locations used in this study are consistent with those used in 1992 study contracted with
NCSU because similar methodologies were used to compute locations.

The OGMS has served NC well through the last four erosion rate updates. The OGMS
system was developed with shore paralle] basemaps and shore perpendicular transects.
Each basemap is 3,600 m in length with 72 transects spaced 30 m apart. Each basemap
overlaps its adjacent basemaps so that there are 110 gaps in the representation of shoreline
position. At the time of the 1980 study, Dolan established “good” and “bad” transects to
delineate which transects should be used in the overlap area of cach basemap. Further,
data from transects near inlets or capes where the shoreline orientation deviates
significantly from parallel to the baseline was rejected and not used for shoreline erosion
rate calculations.

Shoreline Change Rate Caiculations

Shoreline change rate calculations include three steps. Step one is the calculation of the
end point rate at each transect. The second step is to spatially smooth the data using a
running average algorithm. The third step “blocks” these data into spatially uniform
vaiues where appropriate.

End Pyint Method

The end point method was used to compute the long-term erosion rate. The distance
along a given transect between the “eatly date” and the 1998 shoreline is computed from
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the coordinates of the intersections of the respective shorelines with that transect. This
distance is divided by the time interval between the date associated with the “early date”
shoreline and the date of the photograph associated with the 1998 shoreline. Details of
the procedures used to compute the erosion rate are documented in Appendix A.

Smoothing

The procedure for spatially smoothing the shoreline change rate data is a simple moving
average or running mean technique described by Davis, 1973, For shoreline segments
consisting of at least 17 transects (approximately 0.5 miles), an average is calculated for
the 17 ransects and centered on the ninth transect. This spatially averaged value is the
“smoothed” rate. In the vicinity of inlets, the number of transects used in the average i8
decreased by two (dropping one from each side of the centered calculation) until the end
transect is reached. The last value is calculated by taking the weighted average using the
last two transects (2*T14+T2)/3 where T1 is the last transect before the inlet and the T2 is
its neighbor.

Smoothing effectively filters short-term dynamic shoreline phenomena such as beach
cusps, smaller sand waves, and the attachment of landward migrating portions of offshore
bar systems. Cusps and similar features range in size from 1.5 meters to 1,500 meters
and have a life span ranging from days (smaller features) to seasons or years (larger sand
waves) (Dolan, and Ferm, 1968, Davis, 1978). Bars generally range around 100 meters
in length with migration and attachment rates ranging from seasons to years {Davis,
1978). Variation associated with larger, longer-lived features such as secondary capes
and capes are not filtered by the smoothing process.

Figure 1 below illustrates the impact of the smoothing procedure on the raw rates. The
largest differences between the smoothed and raw rates are in the regions of rapidly
changing rates, e.g.,, near Ocracoke Inlet. For the more gradually varying rates, the
difference between raw and smooth is about +/- 1 ftfyr.

The need for spatial blocking was established in the first erosion rate study (Benton,
1983). Blocking creates spatially uniform rate segments from the smoothed data. This
allows for management of like sections of shoreline with the same shoreline change rate.
In addition, it minimizes the number of neighboring shoreline segments that have
different shoreline change rates.

Blocking

Blocking procedures, itemized below represent refinements and clarifications of
procedures established and used in all the previous studies. These refinements and
clarifications are the result of improved accuracy of the data brought about by
improverments in the shoreline delineation methodology and quantitative requirements
that allow for increased repeatability of results,

1. Erosion rate segments must be at least eight transects long (approximately one-

quarter mile). Blocking is always done along the shoreline from low rates to
higher rates.
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2. One-foot intervals are preferred for rate block boundaries. Fractional rates are
rounded to the nearest foot. % feet intervals are appropriate for segments
dominated by a ¥2 foot value and do not have values greater than the next highest
1 foot interval.

3. Erosion factor rates for segments or groups of segments transitional between
adjacent segments with larger than 1 foot differences in erosion factor rates are
determined by finding the mean value of the transects within the segment rounded
to the nearest ¥2 foot.

4. The actual rate boundaries fall at an unknown location between transects spaced
every 50 meters along the oceanfront shoreline. In determining the transect to use
for a rate boundary, always slide the lower blocked rate toward the transect with
the higher erosion rate value

5. When delineating a rate boundary on large-scale photo base maps, always slide
the boundary toward an apparent property boundary in a direction that the lower
rate is expanded toward the higher rate (give the property owner the benefit of the
doubt),

6. Segments that have accreted or have erosion rates less than 2 ft/yr are assigned a
value of 2 ft/yr for the erosion factor.

Figure 2 below illustrates the use of these blocking procedures on the Ocracoke data.
The blocking procedure captures the variation in rate while meeting the management goal
of having common rates among property owners within specified distances. In addition,
this figure illustrates the portion of the island that has a less than 2 ft/yr erosion rate, but
that is blocked at 2 ft/yr. Finally, the application of the blocked rate into the Inlet Hazard
Area is also illustrated.
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Figure 2. Blocked and smoothed shoreline change rates on Ocracoke Island.
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RESULTS

The statistics of the blocked rates as computed in the earlier studies were computed for
the 1998 study. These data are presented in Table 4 below. The percentages provided in
the parenthesis are computed by dividing the number of miles of shoreline in a given
category {e.g., accretion) by the total number of miles of shoreline in a category (e.g.,
South facing) and multiplying by 100.

These data can be compared to the data presented in the 1992 Methods Report {Benton, ef
al., 1997y (Table 5). However, these should be used for rough qualitative comparison
only. They cannot be compared directly because (1) there is a difference in the miles of
shoreline in each study (probably due to approximations made near inlets and capes), (2)
the early date is not the same in the two studies and (3) refinements have been made in
the blocking methodologies that may impact the statistics below. Better comparison can
be made if these factors are taken into account.

A preliminary analysis of the data showed remarkable consistency with earlier updates,
The miles of shoreline eroding 2 feet/year or less increased by 1 to 6% over earlier
updates. The miles of shoreline eroding at more than 8 feet/year decreased from 11% to
9% of the shoreline. A survey of erosion hot spots (defined as segments eroding more
than 4.5 feet/year) was compared 1o the 1992 erosion hot spots. Of the 34 hot spots
found in the 1998 update, nearly all were in the same location and had similar erosion
rates to hotspots surveyed in the 1992 update. Three were new to the 1998 swdy, four
were reduced to non-hot spot status, Thirteen hot spots increased in length, 16 got
smaller, and six stayed the same. Eleven of the hot spots had increases in the maximum
erosion rates, 12 had decreases, and 11 stayed the same.
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Table 4. Summary of 1998 blocked shoreline change rates.

South Facing | East Facing | Total

Total Shoreline (miles) 96 216 312
Accreting Shoreline {miles) 37 62 99

39% 29% 32%
Shoreline (including accretion) 69 124 193
with Rate < 2 ft/yr (miles) 72% 58% 62%
Shoreline with Rate = 2-5 ft/yr 14 50 64
{miles}) 14% 23% 20%
Shoreline with Rate = 5-8 fi/yr 9 19 28
(miles) 9% 9% 9%
Shoreline with Rate >8 fi/yr 5 22 27
(miles) 5% 10% 9%
Maximum Rate (ft/yr) 23.0 30,0 30.0
Mean Rate (ft/yr) 39 4.4 43

Table 5. Comparison of the 1992 and 1998 blocked shoreline change rates.

1992 Total 1998 Total

Total Shoreline (miles) 281 312
Accreting Shoreline (miles) 79 99

20% 32%
Shoreline (including accreting) 165 193
with Rate <2 ft/yr (miles) 59% 62%
Shoreline with Rate = 2.5 ft/yr 54 64
(miles) 19% 20%
Shoreline with Rate = 5.8 ft/yr 30 28
(miles) 11% 9%
Shoreline with Rate >8 ft/yr 32 27
(miles) 11% 9%
Maximum Rate (ft/yr) 16.0 30.0
Mean Rate (ft/yr) 3.8 4,3
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COMMENTS AND RECOMMENDATIONS

The 1998 long-term average annual erosion rate update is once again surprisingly
consistent with earlier updates. These, in turn, have been consistent in terms of regional
trends with a review of other erosion studies (Benion,1983) utilizing several other
methodologies and involving time scales ranging up to thousands of years. However,
there is a need to comtinue to evaluate alternative methodologies and incorporate
enhancements to the study data at every opportunity. As recommended in the first
Methods Report (Benton, 1983) and echoed by the CRC’s Science Panel on Coastal
Hazards, a probabilistic model approach should be considered when the funding and data
are available. There are a number of these that have been developed over the past several
years, including linear regression models, average of rates (Foster, and Savage, 1989),
and jackknifing (Dolan, et al., 1991). Other techniques are described in Douglas, ef al.,
1998, Douglas, and Crowell, 2000, Fenster, ef al. 2001, and Honeycutt, et al., 2001, As
part of this effort, the possibility of publication of shorter-time period erosion data should
be evaluated to supplement the long-term shoreline data and storm erosion data already
developed and utilized in management of the NC oceanfront.

The first steps in developing a GIS based shoreline management program have been
taken with this 1998 long-term erosion update. These steps need to be followed up with
broadly ranging data types and studies. As recommended by the NC Science Panel,
additional digital GIS shoreline dates from historical aerial photographs and other
sources, and studies of the underlying geology that so dramatically affect shoreline
patterns both long-term and short-termn need to be incorporated into the GIS shoreline
management program database when the GIS data from these studies is completed.
Similarly, as recommended in the first Methods Report, detailed wave energy analysis
and wave orthogonal studies, weather data, sediment budget studies, and detailed
nearshore bathymetric information should be developed for comparison with the long-
term erosion data. These data should be put into a GIS format data layer and
incorporated into the GIS shoreline management program database.

The wet/dry line as a delineation of the shoreline represents a best estimate of shoreline
position when the data source for shoreline interpretation are limited to aerial
photographs. Photo-identifiable features are often argued to represent the high water line
(HWL) or the mean high water (MHW) (Pajak, and Leatherman, 2002). However, these
interpretations are highly dependent on variations in photo scale, quality of image
contrast, mineralogy, sedimentology, geomorphology, tide and wind/wave conditions at
the time of the photograph (Fisher, and Overton, 1994). In addition, coastal engineers
and scientists are escalating the debate of “what i3 the shoreline?” as remote sensing
technologies and three dimensional visualization techniques have greatly improved our
ability to map the coastal environment (QOverton, and Fisher, 1996b; Stockdon, ef al.,
2002). We should monitor these discussions and consider the possibility of using these
alternative technologies in future updates. Datum-based shorelines are rapidly becoming
the standard in defining shoreline position {though which datam to use is still being
debated). While issues of merging two-dimensional (wet/dry line) and three-dimensional
(MHW) data sets exist, the problems posed are not insurmountable (Judge, et al., 2001),
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APPENDIX A: Rate Calcualations

The procedure for determining the raw shoreline change rates is listed below.

NS e

. Open the 1998 shoreline shapefile and the transect shapefile.

Use the script named polyint2pnt, {see Table Al), to determine the
coordinates of the intersection of the transect with the shoreline.

Use the extension named addxy, (see Table Al), to add coordinates to the
attribute table of the intersection point shapefile.

Save the intersection coordinates to a *.dbf file,

Bring the *.dbf coordinate file into Excel.

Repeat steps 1 through 3 using the early date shapefile.

Calculate the distance between the two intersection points using the

following formula:

dist = \/(xsa ™ X gany )2 + (Yss - YWﬁy)z

where x and y are the coordinates of the intersection points.

For cach transect, determine the cormrect date for the 1998 orthophotos and
enter data into a column in Excel.

For each transect, determine the correct date for the early date used and

enter data info a columm in Excel.

10. Calculate the change in date by subfracting the two dates in excel (the

number of days will be computed) and dividing by 365.25 (to convert

from days to years and to account for leap years.)

11. Compute the shoreline change rate by dividing the dist computed in step 7

by the change in time computed in step 10.

12. Compute the orientation of the shoreline and determine if the shoreline

change rate is positive {erosion) or negative (accretion).

13. Multiply rate by +1 for erosion and -1 for accretion,

14. Set the format (o 1 decimal place to display rate,
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Table Al. ArcView scripts used to determine intersection coordinates.

Name Type Creator Source
Dirk .
Environmental Systems Research
. . Vandervoort . . i
polyintZpnt | Avenue Script Mav 12 Institute (ESRI} ArcScripts website
a ,
Y <http:/farcscripts.esri.com/>
1999
Collection of ArcView Extensions
Zachary 1.
Avenue User <http:/fhorta.ulb.ac befcours/sis/SeqT
AddXY _ Stauber )
Extension raitement/ExtensionsAV/extensionsA
May 4, 2000
V.htm >
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ATTACHMENT B
Relevant Rules

Procedural Rules for Declaratory Rulings:

I5A NCAC 676681 DECLARATORY RULINGS: GENERALLY
At the request of any person aggrieved, as defined in G.8. 1508.2(6), the Coastal Resources Commission may issue
a declaratory ruling as provided in G.8. 150B-4.

15A NCAC §7J .6602 PROCEDURE FOR REQUESTING DECLARATORY RULINGS
{a) Al requests for a declaratory ruling shall be filed with the Director, Division of Coastal Management,
Department of Environment and Natural Resources {DENR), 400 Commerce Avenue, Morehead City NC 28557,
and also the Attorney General’s Office, 9001 Mail Service Center, Raleigh NC 27699-9001, All requests shali
inciude the following: the aggrieved person's name and address; the rude, statute or order for which a ruling is
desired; and a statement as to whether the request is for a ruling on the validity of & rule or on the appiicability of a
rule, order or statute; and certified mail receipis showing the request was sent to the owners of property adjacent to
the property that is the subject of the declaratory ruling,
{b} A request for a ruling on the applicability of a rule, order, or statute shall include a description of the factual
situation on which the ruling is 1o be based. A request for a ruling on the validity of a commission rule shall state the
aggrieved person's reasons for questioning the validity of the rule. A person may ask for both types of rulings in a
single request. A request for a ruling shall include or be accompanied by:

{1} a statement of facts proposed for adoption by the Commission; and

{2} a draf} of the proposed ruling.

15A NCAC 677 .6603 PROCEDURES: CONSIDERING REQUESTS FOR DECLARATORY RULINGS
{a} The Comunission hereby delegates to the Chairman the authority to grant or deny requests for declaratory rulings
and to determine whether notice of the declaratory ruling reqguest should be provided to anyone other than the
adjacent property owners. The Division of Coastal Management shall review each request for a declaratory raling
and shall prepare a recommendation for the Chairman as o whether the Commission should consent 1o issue a ruling
or whether for good cause the request for a dectaratory ruling should be denied. The Chairman shall deny a request
for declaratory ruling on finding that:

{1} the requesting pasty, any other directly affected persons, and the Division of Coastal Management

cannot agree on a set of undisputed facts sufficient to suppoert a meaningful ruling;

{2} the matter is the subject of a pending contested case hearing; or

{3} no genuine controversy exists as to the application of a statute or rule to a proposed project or activity.
(b} After consenting 1o issue a ruling, the Commission shall place the declaratory ruling on the agenda for s next
regularly scheduled meeting. The Commission shall provide notice of the declaratory ruling proceeding to the
requesting party, the adjacent property owners and other persons fo whom the Commission decides to give aotice no
less than 10 days before the date for which the declaratory ruling is set. The requesting party and other persons to
whom the Commission decides to give notice shall be allowed 1o submit written comments concering the proposed
declaratory ruling.
{c} If a ruling is o be issued, the Chairman shall decide whether notice should be given to persons other than the
party requesting the ruling and the adiacent property owners. In making such a decision, the Commission shall
consider such factors as: whether additional public participation would aid the Commission in reaching a decision;
whether any persons have requested in writing to be notified of proposed declaratory rulings; whether the property
or personal rights of other persons might be directly affected by the requested ruling; and whether the proposed
ruling would affect the application and interpretation of 2 rule in which other persons might be interested. All
persons receiving notice of the declaratory ruling, including all members of the public who respond to a published
notice of the proposed ruling, may stbmit written comments to the Commission concerning the proposed
declaratory ruling pursuant to Paragraph (b) of this Rule at least five days prior to the date of the proposed ruling; al}
such comments shall be provided fo the Commission and shall be included in the record of the declaratory ruling.
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{d} Unless the Department waives the opporfunity to be heard, it shali be a party to any request for declaratory
ruling. The requesting party and the Department shall each be allowed 30 minutes to present oral arguments o the
Commission. Neither party may offer testimony or conduct cross-examination before the Commission. The
declaratory rujing shall be determined on the basis of the statement of undisputed facts submitted by the parties.
{e} The Commission wili keep a record of each declaratory ruling, which will inclizde at a minimum the following
items;

(1) the request for a ruling;

{2} any written comments by interested parties;

(3) the statement of undisputed facts on which the ruling was based;

(4) any transcripts of oral proceedings, or, in the absence of a transcript, a summary of all arguments;

{5) any other matter considered by the Commission in making the decision; and

(6) the declaratory ruling together with the reasons therefore.
() A deciaratory ruling is binding on the Commission and the person requesting it unless it is altered or set aside by
the court. The Commission may not retreactively change a declaratory ruling, but nothing in this Section prevents
the Commission from prospectively changing a ruling.
(g} A declaratory ruling is subject to judicial review in the same manner as an agency final decision or order in a
coniested case, Unless the requesting party consents to the delay, failure of the Commission to issue a ruling on the
merits within 60 days of the request for such ruling shall constitute 2 denial of the request as well as a denial of the
merils of the request and shall be subject to fudicial review,

Substantive Rules for Oceanfront Sethacks:

I5A NCAC 67H 0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard system of AECs contains all of the following areas:

(1} Gcean Erodible Area. This is the area in which there exists a substantial possibility of excessive erosion

and significant shoreline fiuctuation. The seaward boundary of this area is the mean low water line. The

landward extent of this area is determined as follows:
(a} & distance landward from the first iine of stable natural vegetation 1o the recession line that would
be established by multiplying the long-term annual erosion rate times 60, provided that, where
there has been no long-term erosion or the rate is fess than two feet per year, this distance shall be
set at 120 feet landward from the first line of stable natural vegetation, For the purposes of this
Rule, the erosion rates shall be the long-term average based on available historical data. The
current long-term average erosion rate data for cach segment of the North Carolina coast is
depicted on maps entitled "Long Term Annual Shoreline Change Rates updated through 1998"
and approved by the Coastal Resources Commission on January 29, 2004 (except as such rates
may be varied in individual contested cases, declaratory or interpretive rufings). The maps are
available without cost from any local permit officer or the Division of Coastal Management; and
(b} a distance landward from the recession line established in Sub-Hem (1 ¥a) of this Ruje {o the
recession line that would be generated by a storm having a one percent chance of being equaled or
exceeded in any given year,

(2) The High Hazard Flood Area. This is the area subject to high velocity waters including hurricane wave
wash) in a storm having a one percent chance of being equaled or exceeded in any given year, as
identified as zone V1-30 on the flood insurance rate maps of the Federal Insurance Administration,

U8, Department of Housing and Urban Development.
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€3) Inlet Hazard Area. The inlet hazard areas are natural-hazard areas that are especially vilnerable to erosion,
flooding and other adverse effects of sand, wind, and water because of their proximity to dynamic ocean

iniets. This area shall extend landward from the normal low water line a distance sufficient to encompass

that area within which the inlet ¢hall, based on statistical analysis, migrate, and shall consider such factors

as previous inlet territory, structurally weak apeas near the inlet and external influences such as jetties and
channelization. The areas identified as suggesied Inlet Hazard Areas included in the report entitled INLEY
HAZARE AREAS, The Final Report and Recommendations io the Coastal Resources Comunission, 1978,

as amended in 1981, by Loie J. Priddy and Rick Carraway are incorporated by reference without future
changes are hereby designated as Inlet Hazard Areas except that the Cape Fear Inlet Hazard Area as shown
on said map shall not extend northeast of the Baldhead Island marina entrance channel. In ajl cases, this
area shall be an extension of the adjacent ecean erodible area and in no case shall the width of the inlet
hazard area be less than the width of the adjacent ocean ¢redibie area, This report is available for
inspection af the Department of Environment and Natural Resources, Division of Coastal Management, 400
Commerce Avenue, Morehead City, North Carolina, Smali scaled photo copies are available at no charge.

(4) Unvegetated Beach Area. Beach areas within the Ocean Hazard Area where no stable natural vegetation is
present may be designated as an unvegetated beach area on either 2 permanent or femporary basis:

(a} An area appropriate for permanent designation as an unvegetated beach area is a dynamic area

that is subject to rapid unpredictabie landform change from wind and wave action. The areas in

this category shall be designated foliowing detailed studies by the Coastal Resources

Commission. These arcas shall be designated on maps approved by the Commission and

avaiiabie without cost from any local permit officer or the Division of Coastal Management,

{b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event may be

designated as an unvegetated beach area for a specific period of time. At the expiration of the

time specified by the Commission, the area shall return to its pre-storm designation. Areas

appropriate for such designation are those in which vegetation has been lost over such a large land

ares that exirapolation of the vegetation Hoe under the precedure set out in Ruole .0305(e) of this

Secction is inappropriate,
The Commission designates as temporary unvegetated beach aress those oceanfront areas on Hatteras Island west of
the new
iniet breach in Dare County in which the vegetation Hine as shown on Dare County orthophotographs dated 4
Febroary 2002 through 10 February 2002 was destroyed as a resuit of Hurricane Isabel on September 18, 2003 and
the remnanis of which were subsequently buried by the construction of an emergency berm. This designation shali
continue until such time as stable, natural vegetation has reestablished or untii the area is permanently designated as
an unvegetated beach area purscant to Sub-Item 4{a) of this Rule.

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS

{(a) In order to protect life and property, all development not otherwise specifically exempted or allowed by faw or

elsewhere in the CRC's Rules shall be located according to whichever of the following is applicable:
(1} If neither a primary nor frontal dune exists in the AEC on or landward of the ot on which the
development is proposed, the development shall be landward of the erosion sethack line. The erosion
setback fine shali be set at a distance of 30 times the long-terms annual erosion rate from the first line of
stable natural vegetation or measurement line, where applicable, In areas where the rate is less than two feet
per year, the setback lne shali be 60 feet from the vegetation line or measurement line, where applicabie.
{2} If a primary dune exists in the AEC on or landward of the lot on which the development is proposed,
the development shall be jandward of the crest of the primary dune or the long-term erosion setback line,
whichever is farthest from the first line of stable natural vegetation or measurement line, where applicable.
For existing lots, however, where setting the development landward of the crest of the primary dune would
preciude any practical use of the lot, development may be located seaward of the primary dune. In such
cases, the development shaill be located landward of the fong-term erosion setback line and shall not be
located on or in front of a frontal dune. The words "existing fots™ in this Rule shalj mean 3 lot or tract of
land which, as of June 1, 1979, is specifically described in a recorded plat and which cannot be enjarged by
combining the lot or tract of land with a contiguous lot(s} or tract(s) of iand under the same ownership.
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{3) If no primary dune exists, but 4 frontal dune does exist in the AEC on or landward of the lot on which
the development is proposed, the development shall be set landward of the frontal dune or landward of the
iong-term erosion setback line, whichever is farthest from the first line of stable natural vegetation or
measurement line, where applicable,

(4) Because large structures located immediately along the Aflantic Ocean present increased risk of loss of
fife and property, increased potential for eventual loss or damage to the public beach area and other
important natura}l features along the oceanfront, increased potentia for higher public costs for federal fleod
insurance, erosion control, storm protection, disaster relief and provision of public services such as water
and sewer, and increased difficulty and expense of relocation in the event of future shoreline loss, a greater
oceanfront sethack is required for these structures than is the case with smaller strictures. Therefore, in
addition to meeting the criteria in this Rule for setback landward of the primary or frontal dune or both the
primary and frontal dunes, for all multi-family residential structures ¢ncluding motels, hotels,
condominiums and moteliminiums} of more than 5,000 square feet total floor area, and for any non-
residential structure with a total area of more than 5,000 square feet, the erosion setback line shall be twice
the erosion setback as esteblished in Subparagraph (a)(1) of this Rule, provided that in po case shall

this distance be less than 120 feet. In areas where the rate is more than 3.5 feet per year, this setback line
shail be set at a distance of 30 times the long-term annual erosion rate plus 1905 feet.

(5) Structural additions or increases in the foetprint or total floor area of a building or structure represent
expansions 1o the principal striscture and both shall meet the setback requirements established in Paragraph
€2) of this Rule and Rule .0309¢a) of this Section. The enclosure of exigting roof covered porches shali be
exempt from this requiresnent if the footpring is not expanded, modifications fo existing foundations are not
required and the existing porch is located landward of the vegetation line or measurement line which ever is
appiicable. New development landward of the applicable setback may be cosmetically, but shall not be
structurally, attached to an existing structure that does not conform with current setback requirements,

{6) Established common-law and statutory public rights of access o and use of public frust lands and
waters in ocean hazard areas shall not be eliminated or restricied. Development shall not encroach upon
public accessways nor shall is limit the intended use of the accessways.

(b) in order fo avoid weakening the protective nature of ocean beaches and primary and frontal dunes, no
development shall be permitted that involves the removal or relocation of primary or frontal dune sand or vegetation
thereon which wouid adversely affect the integrity of the dune. Other dunes within the ocean hazard area shall not
be disturbed unless the development of the property is otherwise impracticable, and any disturbance of any other
dusnes shall be allowed only to the exfent aliowed by Ruile .0308(b} of this Section.
{c} Development shall not cause irreversible damage to documented historic architectural or archaeociogical
resources documented by the Division of Archives and History, the National Historical Registry, the local land-use
plan, or other sources,
{d) Development shall comply with minimum ot size and set back regquirements established by local regulations.
{¢) Mobile homes shall not be placed within the high harzard flood area unless they are within mobile home parks
existing as of June 1, 1979,
(f) Development shall comply with general management objective for ocean hazard areas set forth in Rule 0303 of
this Section,
(g} Development shall not interfere with legal access to, or use of, public resources nor shall such development
increase the risk of damage to public trust areas.
(h) Development proposals shali incorporate measures to aveid or minimize adverse impacts of the project. These
measures shall be implemented at the applicant's expense and may include actions that:

(1} minimize or avoid adverse impacts by Hmiting the magnitude or degree of the action,

{2) restore the affected environment, or

(3) compensate for the adverse impacts by replacing or providing substitute resourges.
(i} Prior to the issuance of any permit for development in the ocean hazard AECs, there shail be a written
acknowledgment from the applicant to DCM that the applicant is aware of the risks associated with development in
this hazardous area and the limited suitability of this area for permanent structures. By granting permits, the Coastal
Resources Commission does not guarantee the safety of the development and assumes no lability for future damage
1o the development,
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(i) Al relocation of structures require permit approval. Structures relocated with public funds shall comply with the
applicable setback line as well as other applicable AEC rules. Structures including septic tanks and other essential
accessories relocated entirely with non-public funds shall be relocated the maximum feasible distance landward of
the present location; septic tanks may not be located seaward of the primary stracture. In these cases, all other
applicable local and state rules shall be met.

¢k} Permits shall include the condition that any structure shall be relocated or dismantled when # becomes
imminently threatened by changes in shoreline configuration as defined in 07H .0308(a)2)(B). The structure(s) shall
be relocated or dismantied within two years of the time when it becomes imminently threatened, and in any case
upon its collapse or subsidence. However, if nataral shoreline recovery or beach renocurishment takes place within
two years of the thne the structure becomes imminently threatened, so that the structure is no Jonger imminently
threatened, then it need not be relocated or dismantled at that time. Fhis condition shall not affect the permit holder's
right to seek authorization of temporary protective measures allowed under Rule .0308(a}2) of this Section.

15A NCAC 07H 0310 USE STANDARDS FOR INLET HAZARD AREAS
{a} Inlet areas as defined by Rule .0304 of this Section are subject o inlet migration, rapid and severe changes in
watercourses, flooding and strong tides. Due to this extremely hazardous nature of the Inlet Hazard Areas, al
development within these areas shall be permitted in accordance with the following standards:
1) All development in the inlet hazard area shaill be set back from the first line of stable natural vegetation
a distance equal to the setback required in the adjacent ocean hazard area;
(2) Permanent structures shall be permitted at a density of no more than one commercial or residential unit
per 15,000 square feet of land area on lots subdivided or created after July 23, 1981;
{3} Only residential structures of four units or less or non-residential structures of less than 5,000 square
feet total floor area shall be allowed within the inlet hazard area, except that access roads 1o those areas and
maintenance and replacement of existing bridges shall be atlowed;
{4} Established common-law and statutory public rights of access to the public trust fands and waters in
Inlet Hazard Areas shall not be eliminated or restricted. Development shali rot encroach upon public
accessways nor shali it Hmit the intended use of the accessways;
{5) All other rudes in this Subchapter pertaining to development in the ocean hazard areas shall be applied
to development within the Inlet Hazard Areas.
(b) The inlet hazard area setback requirements shall not apply 1o the types of development exempted from the ocean
setback rules in 13A NCAC TH .0309(a), nor, to the types of development listed in 15A NCAC 7H .0309%(¢).
{c} In addition o the types of development excepted under Rule 0309 of this Section, smail scale, non-essential
development that does not induce further growth in the Injet Hazard Area, such as the constriction of single-family
piers and small scale erosion comire! measuzes that do not interfere with natural inlet movement, may be permitted
on those portions of shoreline within a designated Inlet Hazard Area that exhibit features characteristic of Estuarine
Shoreline. Such features include the presence of wetland vegetation, lower wave energy, and lower erosion rates
than in the adjoining Ocean Erodible Area. Such development shall be permitted under the standards set out in Rule
0208 of this Subchapter. For the purpose of this Rule, small scale is defined as those proiects which are eligible for
wuthorization under 15A NCAC 7H 1100, 1200 and 7K 9203,
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ATTACHMENT C
Undisputed Facts agreed to by Petitioners and DCM Staff

West Beach lies directly along the Cape Fear River inlet and falis within both the
current and proposed inlet hazard area zones. See Exhibit B of the Request (map
of Bald Head Island).

For the purposes of this Request, West Beach is defined as the area within the
existing inlet hazard area between transects one (1) through forty (40), inclusive,
on Exhibit C of the Request (map of West Beach).

Pursuant to 15A NCAC 07H .0310(a)(1), “{alll development in the inlet hazard
area shall be set back from the first line of stable natural vegetation a distance

equal to the setback required in the adjacent ocean hazard area.” (Emphasis
added).

Pursuant to 15A NCAC 07H.0306(a)X1), the setback distance for single-family
development or muhli-family development of three units or less in the ocean
erodible area is defined by a distance equal to the erosion rate multiplied by a
factor of thirty (30). The setback distance for small-scale (less than 5,000 square
feet) multi-family development greater than three units and commercial
development is also a distance equal to the erosion rate multiplied by a factor of
thirty (30). For large-scale (5,000 square feet and greater) multi-family
development greater than three units and commercial development, the setback
distance is equal to the erosion rate muitiplied by a factor of sixty (60) or, for
areas with an erosion rate greater than 3.5 feet per year, a distance equal to the
erosion rate multiplied by a factor of thirty (30) plus 105 feet. 15A NCAC 07H
0304(1)a) defines that “erosion rates shall be the long-term average based on
available historical data” as depicted on a map updated through 1998 (the “1998
Map™).

Unlike the State’s other inlet shorelines, no erosion rates along West Beach or the
coastline north of West Beach are depicted on the Division of Coastal
Management’s 1998-era erosion rate maps.

An eight (8) feet annual erosion rate applies to the homes and lots along South
Beach immediately adjacent to the Bald Head Island inlet hazard area. Therefore,
pursuant to I5A NCAC 07H.0304(a)(1), this rate is extrapolated to all areas inside
the inlet hazard area, including West Beach where the Division of Coastal
Management has recently caleulated  site-specific erosion rates to be
approximately twe feet per year or less. The eight (8) feet annual erosion rate
currently applied to West Beach is derived from erosion rates calculated by the
Division of Coastal Management for the portion of South Beach immediately
adjacent to the South Beach portion of the inlet hazard area (i.e., on the other side
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of the “point” from West Beach). See Exhibit B of the Request (map of Bald
Head Isiand).

In consequence, numerous homes and lots along West Beach are being subjected
to a two hundred forty (240) feet building setback (8 foot erosion rate x 30) rather
than a setback of sixty (60) feet (2 foot erosion rate x 30).

Approximately thirty million dollars ($30,000,000.00) worth of properties are
potentially effected along West Beach by the application of a Scuth Beach erosion
rate of eight (8) feet per year. See Exhibit D of the Request (list of properties
effected and tax valuations).

This effect on West Beach properties results in decreased values to the Village
and Brunswick County tax bases. Approximately cight (8) property owners have
obtained, and others reportedly are obtaining, tax valuation reductions based on
the non-conforming or unbuildable nature of the properties based on a setback
distance of 240 feet (crosion rate of 8 feet per year x 30).

Sayre and other individual property owners allege they are being harmed by the
non-conforming and “unbuildable” nature of their properties. See Exhibits K1
and E2 of the Request (statements by Sayre and Jack Nichols, West Beach
property owners, made to Commission at February 2009 meeting).

Currently, the Commission is in the lengthy process of amending the inlet hazard
area regulations. An intended result of such process is to amend both the inlet
hazard area affecting Bald Head Island, and to amend the applicable rules therein.
In their current state, the proposed rules contemplate a two (2) feet annual erosion
rate along West Beach. See Jeffrey Warren, Ph.D., CRC Memorandum 09-05:
Proposed Development Policies for Expanded Inlet Huazard Area Boundaries
(January 28, 2009) (attached as Exhibit F of the Request and proposing two feet
annual erosion rate to few areas i North Carolina, including West Beach, without
assigned erosion rates on current map, Table 1, Page 3).

Even assuming all possible efficiency, these inlet hazard area amendments cannot
reasonably be expected within the coming year. Causes of delay include: (1)
budget cuts forcing the Commission to either abbreviate or altogether cancel
scheduled meetings; and (ii) Senate Bill 866, which, if enacted, would prohibit the
Commission from effectuating any rule change that has an economic impact
{most likely encompassing the proposed amendments to the inlet hazard area
regulations).

The Commission has the immediate authority to vary the 1998 erosion rate map
through “individual contested cases, declaratory or interpretive rulings.” 15A
NCAC 07H .0304(1)(a) (emphasis added).
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The relief sought herein is interim and would not affect pending Commission
rulemaking related to the inlet hazard area boundaries and development
conditions within said boundaries.

West Beach is defined for the purposes of this Request as the area within the
existing inlet hazard area between transects one (1) through forty (40), inclusive,
shown on Exhibit C of the Request.

For purposes of oceanfront setback delineation, an annual erosion rate of eight (8)
feet applies by rule to the area of West Beach within the inlet hazard area.

The eight (8) feet annual erosion rate results in an oceanfront setback distance of
240 feet landward of the first line of stable and natural vegetation for small or
non-commercial structures

The 240 feet building setback applies to thirteen (13) homes with a total tax value
of $25,270,985.00 and four (4) lots with a total tax value of $4,950,000.00 (See
Exhibit D of the Request).

Division of Coastal Management (“DCM™) Staff prepared, on June 8, 2009, a
map of West Beach showing transects and erosion rate calculations as shown on
Exhibit C of the Request. The erosion rates calculated from the transects
depicted on this map used the same transect orientation and shoreline analysis
methods as those for the 1998 maps currently applied to the rest of the State’s
oceanfront shoreline. The general method is an end-point calculation that
determines the shoreline distance between an early shoreline from the 1930s and
40s defined from National Ocean Service Topographic Sheet (NOS T-sheet) maps
and a late shoreline generated from 1998 aerial photography. This distance is
divided by the time period represented by the shorelines to develop a long-term
rate (e.g., 240 feet of shoreline movement over a pertod of 60 years is a rate of
four feet per year). Specifically, the West Beach calculation conducted by DCM
for this declaratory ruling used an carly shoreline from 1942 (NOS T-sheet) and a
late shoreline from 2000 (aerial photography). Aerial imagery for 1998 does not
exist for West Beach.

The Commission has the authority fo declare an annual erosion rate for West
Beach. 15A NCAC 07H .0304(1 X(a).

The circumstance of West Beach and its property owners is unigue among North
Carolina coastal communities because transects and erosion rates have not been
defined previously by the Division of Coastal Management. To better understand
the shoreline history along West Beach, and in response to this petition, the
Division has since defined erosion rates for this portion of the Village shoreline.
The maximum erosion rate for West Beach (as defined herein) by the Division
using the method described above in Section 5 is 2.4 feet per vear, and the
maximum accretion rate is 4.3 feet per year. Spatial smoothing of the data,
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similar to what was done for the current erosion rate numbers for the State’s
oceanfront erosion rate data, further reduces the maximum erosion rate to 2.2 feet
per year. The Division notes that rounding of the data through a process call
“blocking” would place a minimum erosion setback factor of two (2) feet per year
for the entirety of West Beach (transects 1 through 40). See Exhibit G of the
Request for the complete methods used by the Division in the most recent
shoreline erosion update.

The Declaratory Relief granted would not affect subsequent Commission
rulemaking, but would merely establish an erosion rate, subject to adjustment by
lawful Commission rules and processes. The erosion rates specific to this
declaratory ruling may be superseded upon the effective date of any subsequent
inlet hazard area development rules promulgated by the Commission,
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ATTACHMENT D
Staff’s Memorandum

The Coastal Resources Commission’s (“Commission”™) rule 15A NCAC 7J.0603(d)
provides that unless it waives the opportunity to be heard, the Department of Environment and
Natural Resources, through DCM Staff, shall be a party to any request for a declaratory
ruling. As a party, Staff may submit written materials and present arguments to the Commission.
In this particular case, Staff has determined that the subject matter of the declaratory ruling is
clearly a policy decision appropriately decided by the Commission. Accordingly, Staff does not
recommend approval or disapproval of Petitioner’s proposed rulings. Instead, Staff offers the
following guidance designed to aid the Commission in its decision-making:

Petitioner has raised a genuine issue that should be resolved. The issue is the application
of the current long term annual erosion rate (erosion rate) along the western shoreline of the
Village of Bald Head Island along the mouth of the Cape Fear River, commonly referred to as
West Beach. This area lies within the current Inlet Hazard Area (IHA) based on the
Commiission’s rule 15A NCAC 07H.0304. Use standards in 15A NCAC 07H.0310(a)(1) require
that this area within the IHA use the eroston rate from the adjacent Ocean Erodible Area (OEA)
for oceanfront setback determinations. Currently, the applicable IHA erosion rate is that from
the adjacent OFA along the Village’s southern shoreline, known as South Beach. The rate at
South Beach is eight feet per year as shown on the 1998 erosion rate maps adopted by the CRC
in 2004 and currently in use by Staff for regulatory purposes.

Ag part of the development the new IHA boundaries and in response to ongoing concerns
raised by the Village, Staff quantified the rate of erosion along West Beach. In the document

attached to this Request provided by Staff to Petitioners, Staff analyzed shorelines using methods
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similar to those used for the current OEA erosion rates discussed in 15A NCAC 07H.0304(1Xa),
The current OEA rates were calculated using an early shoreline from the 1930s/40s vintage
National Ocean Service Topographic Sheets (NOS T-sheets) and a late shoreline from 1998. For
West Beach, the early shoreline was defined using a 1942 NOS T-sheet. For the “late” shoreline,
2000 aerial photography was used because no 1998 photography exists for this portion of the
coast. The position of these two shorelines was compared along a set of 40, shore-perpendicular
transects. The results of this erosion rate calculation indicated that maximum erosion rate along
West Beach during the 58-year period was 2.4 feet per year. Spatial smoothing similar fo that
used in the current OEA erosion rate calculation would decrease this maximum rate (e.g., a 5-
point moving average provides a maximum erosion rate of 2.2 feet per year). During this 58-
year study period, erosion oceurred along 23 of the 40 transects, while accretion occurred along
the rest (maximum accretion rate of unsmoothed data was 4.3 feet per year at transect 40).
Applying the “blocking” technique used on current erosion rate maps to round rates up and down
as well as provide a minimum erosion rate setback factor of two feet per year in areas with less
than two feet of erosion (including accretion) would create a setback factor of two feet per year
for the entirety of West Beach. Unlike all other inlets in the State, prior to this recent
investigation by Staff, transects had not been established and erosion rates had not been
calculated along West Beach and, therefore, no erosion rates currently exist on the Division's
erosion rate maps.

The Commission has the authority in 15A NCAC 7H.0304(1)(a) to vary erosion rates
through individual contested cases, declaratory or interpretive rulings. The Commission should
consider the fairness of the rule at issue and its application in this specific setting. Therefore, the

Commission must decide whether the rules specific to IHA use standards, specifically the
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application of the adjacent OEA erosion rates are appropriate for West Beach.

ATTACHMENT E
Petitioner’s Memorandum

Gaps in the current erosion rate map maintained by the Coastal Resources Commission
(“CRC™), in conjunction with certain regulations applicable to the Inlet Hazard Area ("IHA”),
are creating unintended results and causing an incorrect eight (8) feet annual erosion rate to
apply to many homes along West Beach on Bald Head Island—where the actual erosion rate is
approximately two (2) feet per year. See Exhibits B and C of the Request (maps of West
Beach). In consequence, numerous homes are being subjected to an incorrect and unreasonable
two hundred forty (240) feet building setback (8 x 30) rather than the correct sixty (60) feet
setback (2 x 30). The result is that, arbitrarily, homes are rendered non-conforming and lots are
deemed unbuildable. Such unreasonable and oppressive regulation has generated tremendous
uncertainty, affected tax valvations and held up property transactions. The situation requires
immediate correction.

West Beach lies within both the current and proposed IHA zones. (See Exhibit B of the
Request; see also Exhibit F of the Request (discussing current status of THA amendment
process)). Pursuant to 15A NCAC 67H .0310(a)(1), “[a]il development in the inlet hazard area
shall be set back from the first line of stable natural vegetation a distance equal to the setback
required in the adjacent ocean hazard area.” Further, 15A NCAC 07H .0306(a)(1) provides that
the appropriate setback distance in an ocean hazard area—and therefore in the “adiacent” IHA—
is the erosion rate multiplied by a factor of thirty (30). Finally, “erosion rates shall be the long-
term average based on available historical data” as depicted on a map updated through 1998.

15A NCAC 07H .0304(1)(a).
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To date, no erosion rate has been identified along West Beach, As a result, the staggering
eight (8) feet per year erosion rate affecting the coastline on the opposite side of the THA zone
applies throughout the entire IHA zone. More than thirty (30) million dollars worth of
properties are harmed. See Exhibit D of the Request (property and valuation list).

Such an unreasonable and arbitrary regulatory scheme, as applied to West Beach,
contravenes CAMA’s goal to “insure that the development or preservation of the land and water
resources of the coastal area proceeds in a manner consistent with the capability of the land and
water for development, use, or preservation based on ecological considerations.” N.C. Gen. Stat.
§ 113A-102(bX2).

A declaratory or iﬁt;rpretive ruling by the CRC is a speedy énd available fix to the
problems described abm;e. Specifically, 1SA NCAC O7H .0304(1)(a}—which addresses erosion
rates in ocean hazard arcas—provides that such rates may be varied by the CRC through
“declaratory or interpretive rulings.” (Emphasis added).’ Through either of these procedures,
the Coastal Resources Commission may vary the erosion rates depicted on the 1998 map (or lack
thereof). Accordingly, the CRC should declare or interpret that the erosion rate at West Beach is
two (2) feet per vear,

Applying an annual erosion rate of two (2) feet to West Beach will facilitate coastal
administration and application of building setbacks and zoning regulations, will provide certainty
to property owners, will increase or maintain existing property values, and will permit real estate

transactions to go forward, consistent with CAMA’s stated goal to “insure that the development

" A “declaratory” ruling is largely governed by statute and regulation. See N.C. GEN. STAT. § 150B-4;
I5A NCAC 07) 0601 et seq. The procedures and scope of “interpretive” rulings, however, are not
addressed by the statutes and regulations. Nonetheless, the above-cited regulation explicitly refers to the
CRC’s power to make “interpretive” rulings. As such, an interpretive ruling may be an easy and efficient
means of applying a reasonable setback requirement along West Beach.
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or preservation of the land and water resources of the coastal area proceeds in a manner
consistent with the capability of the land and water for development, use, or preservation based
on ecological considerations.” N.C. Gen. Stat. § 113A-102(b}2).
PROPOSED RULING
For the foregoing reasons, the Requestors respectfully move the Commission for a
Declaratory Ruling awarding the following relief:
The Commission, having considered the due and lawful petition of the Requestors for a

Declaratory Ruling, finds and declares:

1. No annual erosion rate or transects were previously adopted for West Beach on
Bald Head Island, North Carolina, nor shown on the 1998 erosion rate map
adopted in 2004.

2. DCM Staff prepared as of June 8, 2009, transects and calculated annual erosion

rates for West Beach, consisting of the area within the existing inlet hazard area
between transects (1) through forty (40), inclusive, as shown on Exhibit C of the
Request,

3. Based upon the information provided by Requestors and DCM Staff, the
Commission declares, pursuant to 15A NCAC O07TH .0304(1Xa) and 07] 0602,
that the annual erosion rate for West Beach is two (2) feet and same shall be
shown henceforth on the erosion rate map maintained by the Commission.

4. This Ruling shall not prevent the Commission from modifying in the future the
West Beach annual erosion rate by lawfual rulemaking procedure and processes.

CONCLUSION
The Request for Declaratory Ruling by the Village of Bald Head Island and J. Andrew
Sayre is in the best interest of coastal administration, addresses a unique regulatory circumstance
and is for the public benefit. See G.S. 113A-102(b)(2). The relief sought is authorized by law,
including, but not limited to, N.C.G.S. 113A-124(c)7), 15A NCAC 07H .0304 and 15A NCAC
07] .0602. Requestors urge the Coastal Resources Commission to consider and act upon this

request in an expedited manner.
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ATTACHMENT F
Copies of Comments Received

Attached are the comments which were received by DCM by the mail-out deadline
on Tuesday, June 16, 2009, All other comments received by the June 19, 2009
deadline will be provided to the Commission at the June 24, 2009 meeting.

1.  Comments from James E. Harrington, dated June 15, 2009
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JAMES E. HARRINGTON
Post Office Box 3336

Baid Head Island, N.C., 28461
June 15, 2009

North Carolina Coastal Resources Commission

400 Commerce Avenue i“ W;{{fwgg‘ by ol

Morehead City, NC, 28557 %x ARSI

Attention: Angela Willis JUn Y 6 2009

Ladies and Gentlemen; A g i e
Morehead City DCMm

This letter is in support of the request by the Village of Bald Head Island and Mr. J. Andrew Sayre for a
Declaratory Ruling with respect to appropriate erosion rate factors for the area described as “West Beach”
on Baid Head Island, Brunswick County. The request o establish an annual erosion rate of two (2) feet is
reasonable, under the circumstances outlined in the petition. '

By the nature of the rule-making process used by DCM, establishment of erosion rates is necessarily
somewhat arbitrary. Not all of North Caroling’s beaches and inlet aress are the same, and a standard
calculation cannot take into consideration the Jocal variations. Further, there are different non-natural
impacts on various beaches and inlets which are not amenabie of consideration in a standard caleulation,

The netural erosion rate on Bald Head Island’s South Beach, as opposed to that induced by channel
dredging and offshore disposal of sand from the local system, is probably not eight (8} feet per year, but
much iess than that. The standard calculation does not, and probsbly cannot, take into considerntion the
impact of these localized non-nataral activities.

The West Beach sepment cited in the petition probably has an annual accretion rate. My home (and those
properties adjacent to mine) has experienced a significant accretion and advance of the vegetation line over
the past 30 years during which I have owned the property. The vegetation line in our vicinity has advanced
perhaps 600 feet over the titne 1 have observed it.

‘This accretion (and some minimal erosion) along West Beach is occasioned by a moving large accretion
node that fluctuates ajong a north-south axis over Hime. This node is created by movement of sand from the
south beach ~ sand which wouid under normal natural conditions return to the south beach system except
for the rernoval offshore by the Corps of Engineers dredging regime which disposes of some 80% of the
dredged sand well offshore, where it cannot returmn to the sysiern.  The other 20% of the sand flow from
south beach is naturaily deposited along west beact, where the littoral flow is south fo north, and creates
the stowly moving accretion node.

Under the immediate circumstances, & two (2) foot annual erozion rate established by rule, while being
somewhat arbitrary, will ameloraie the inappropriate attribution of the eight (8) foot rate sternming from
the adjacent south beach cajculation.

{urge you to favorebly consider the petition.

Former Secretary, NC Department of Nateral and Economic Resources,
Former Chairman, NC Coastal Resovrces Commission,
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ATTACHMENT G
Copies of Notice

The following copies of notice are attached:

-8 pages of certified mail receipts from Petitioners mailing copy of Request
to adjacent owners.

-Copy of DCM website notice printed on 6/12/09
-Copy of Notice published in Wilmington Star-News on 6/12/09

-Copy of Notice letters sent by Staff to Petitioners’ counsel , NC Coastal
Federation, and the adjacent owners on 6/10/09
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Classified Detail

Printer-friendly version from
StarNewsOnilne.cam

Ad pubizshed 3un 12, 2009

NORTH CAROLINA COASTAL

RESOURCES COMMISSION

Request for Declaratory Ruling

The North Carolina Coastal Resources
Commission will hear a request by The Village of
Bald Head Island and Mr. ]J. Andrew Sayre to
issue a declaratory ruling on the appropriate
erosion rate factor for the application of the
Commission's oceanfront setbacks for the area
known as West Beach on Bald Head Island in
Brunswick County. The rules at issue include 15A
NCAC 7H.0304, 7H.0306 and 7H.0310. A copy of
the request can be found at DCM's website:
www.nccoastalmanagement.net

The case will be heard during the Commission’s
planned meeting on Wednesday, June 24, 2009
at the NOAA/NCNEER Building, 101 Pivers Island
Road, Beaufort, NC. Written comments
concerning the proposed declaratory ruling may
be submitted to the Commission by Friday, June
19, 2009, at the following addresses: Angela
Willis, DCM, 400 Commerce Ave, Morehead City,
28557, email: angela.willis@ncdenr.gov
Comments received by that date will be sent to
the Comm:ssaon pnor to thetr meetmg

http://www starnewsonline.com/apps/pbes.dll/delassifieds?Print=1&Dato=200906 1 2& K at...

Page 1 of |
Page 76
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Bald Head Island Request for Declaratory Ruling Page 1 of 1
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DCM Home | AboutDCM | ContactDCM | CAMA Counties | Search DCM | DENR Home | negov.com |

ent of

CEE

Coastal Resources Commission :: Request for Declaratory Ruling, Bald Head

The North Carolina Coastal Resources Commission will hear a request by The Village of Bald Head Island an
Andrew Sayre to issue a declaratory ruling on the appropriate erosion rate factor for the application of the
Commission’s oceanfront setbacks for the area known as West Beach on Baid Head Isiand in Brunswick Cou

ruies at issue include 15A NCAC 7H.0304, 7H.0306 and 7H.0310. A copy of the request is available on DCM'
site.

The case will be heard during the Commission's planned meeting on Wednesday, June 24, 2009 at the
NOAA/NCNEER Building, 101 Pivers istand Road, Beaufort, N.C. Written comments concerning the proposec
deciaratory ruling may be submitted to the Commission by Friday, June 19, 2009, at the following addresses:
Willis, DCM, 400 Commerce Ave, Morehead City, 28557, email; angela willis@ncdenr.gov. Comments receivs
that date wili be sent to the Commission prior fo their meeting.

Please Note: The CRC meeting request is still awaiting approval. A notice will be posted on this web s

once the meeting pians are confirmed. if the meeting is not approved, this request will be heard a the
next meeting.

Last Modified: June -

N.C. Division of Coastal Management . 400 Commerce Ave . Morehead City, NC 28557
1-888-4RCOAST , Emait Us

http://dem?2 enr state.nc.us/CRC/BHI%20declaratory%20ruling. html 6/12/2009
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From: Witlis, Angela

Sent: Wednesday, June 10, 2008 3:45 PM
To: Charles Baldwin

Subject:

Attachments: Declaratory Ruling C Baldwin.doc

Please find the notice attached which was sent to each adjacent owner today. Angela

-E-mail corfespondence fo:-am_i_ frjorf:".thié

Angela Willis, Admin Asst,
NC Division of Coastal Management

NC Department of Environment and Naturai
Resources :
400 Commerce Aven ue

Morehead City, NC 28557 _

Phone; 252.808.2808 FAX 252 247 3330
'{oii Free 888 912 CAMA S = X

address may be subject to the ﬂu&h-(‘.‘émiiné
Pubin: Records Law and may be- disciosed to
third parties.

Netification of Adjacent Owners - Request for Declaratory Ruling
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NCDENR
North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H. Gregson Dee Freeman
Govemor Director Secretary
TO: Charles S. Baldwin
Rountree, Losee & Baldwin, LLP
2419 Market Street
Wilmington, NC 28403
FROM: N.C. Division of Coastal Management
DATE: June 10, 2009
RE: Notice of Declaratory Ruling

The purpose of this memorandum is to inform you that The Village of Bald Head Island and J.
Andrew Sayre have requested a declaratory ruling from the North Carolina Coastal Resources
Commission (CRC) regarding a matter that may affect you. Accordingly, please be advised of the
following:

The North Carolina Coastal Resources Commission will hear a request by The Village of Bald
Head Island and Mr. J. Andrew Sayre to issue a declaratory ruling on the appropriate erosion rate
factor for the application of the Commission’s oceanfront setbacks for the area known as “West
Beach” on Bald Head Island in Brunswick County. The rules at issue include 15A NCAC
TH.0304, 7TH.0306 and 7H.0310. A copy of the request can be found at DCM’s website:
www.nccoastalmanagement.net.

The case will be heard during the Commission’s planned meeting on Wednesday, June 24, 2009 at
the NOAA/NCNEER Building, 101 Pivers Island Road, Beaufort, NC. Written comments
concerning the proposed declaratory ruling may be submitted to the Commission by Friday, June
19, 2009, at the following addresses: Angela Willis, DCM, 400 Commerce Ave, Morehead City,
28557; email: angela. willis@ncdenr.gov. Comments received by that date will be sent to the
Commission prior to their meeting.

Thank you for your attention to this matter.
Sincerely,

CoPY

James H. Gregson

400 Commerce Ave., Morshead City, NG 28557-3471 One KT
Phone: 252-808-2808 \ FAX: 252-247-3330 Intemet; www.nccoastaimanagerment et NorthCarolina
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| NCDENR
North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H. Gregson Dee Freeman
Governor Director Secretary
TO: Todd Miller
North Carolina Coastal Federation
3609 Highway 24

Newport, NC 28570
FROM: N.C. Division of Coastal Management
DATE: June 10, 2009

RE: Notice of Declaratory Ruling

The purpose of this memorandum is to inform you that The Village of Bald Head Island and J. Andrew Sayre
have requested a declaratory ruling from the North Carolina Coastal Resources Commission (CRC)
regarding a matter that may affect you. Accordingly, please be advised of the following:

"The North Carolina Coastal Resources Commission will hear a request by The Village of Bald Head Island
and Mr. J. Andrew Sayre to issue a declaratory ruling on the appropriate erosion rafe factor for the
application of the Comumission’s oceanfront setbacks for the area known as “West Beach” on Bald Head
Island in Brunswick County. The rules at issue include 15SANCAC 7H.0304, 7H.0306 and 7H.0310. A copy
of the request can be found at DOM's website: www.necoastalmanagement.net.

The case will be heard during the Commission’s planned meeting on Wednesday, June 24, 2009 at the
NOAANCNEER Building, 101 Pivers Island Road, Beaufort, NC. Written comments concerning the
proposed declaratory ruling may be submitted to the Cormmission by Friday, June 19, 2009, at the following
addresses: Angela Willis, DCM, 400 Commerce Ave, Morehead City, 28557, email:
angela.willis@nedenr.gov. Comments received by that date will be sent to the Commission prior to their
meeting.

‘Thank you for your attention to this matter,
Sincerely,

James H. Gregson

400 Commerce Ave., Morehead City, NC 285573421 Oﬂﬁ
Phone: 250-808-2808 \ FAX: 252-247-3330 Intemet: www.nccoastalmanagement.net rthCarol 0 ﬁla
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West Beach and Adiacent Property Owners

Marvin & Sara Neuwirth
PO Box 3178
Bald Head Island, NC 28461

James E. Harrington
PO Box 3336

Bald Head Island, NC 28461

Cheryil Murphy
1508 East 86th Street # 163
Indianapolis, IN 46240

Fernand & Evelyn Parent
68 Hillcrest Ave.
Charleror, PA 15022

Elizabeth Beam
1718 Canterbury Rd.
Raleigh, NC 27608

Joseph & Leah Devlin
7016 Harps Mill Rd.
Raleigh, NC 27615

John & Carol Mazuy
9 Russell Pond Rd,
Kingston, MA 02364

Thomas & Eliza Lewis
1927 8. Churchill Dr.
Wilmington, NC 28403

James & Helyn Wisner
6417 Quail Run Rd.
Wilmington, NC 28409

James & Catherine Berges
4 Brentmoor Park
Clayton, MO 63105

John & Susan Nichols
1104 High Country Rd.
Towson, MD 21204
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Bald Head Association
PO Box 3030
Bald Head Island, NC 28461

Leslie Wheeler
32 Longcourse Lane
Paoli, PA 19301

Robert & Giancarla Helgesen
PO Box 3314
Baid Head Island, NC 28461

Timothy & Joan McCormick
71 Misty Pine Rd,
Fairport, NY 14450

Peter & Eileen Quinn
508 Avonwood Rd.
Haverford, PA 19041

Peter & Eileen Quinn
508 Avonwood Rd.
Haverford, PA 19041

Michael Hartshorn
960 Checkrein Ave.
Columbus, O 43229

The Berne Company, Inc.
33 Brays Island Drive
Sheldon, SC 29941

Darin & Laura Hill
10045 Old Warden Rd.
Raleigh, NC 27615

Edward & Pat Johnston
PO Box 3148
Bald Head Island, NC 28461

Fdward & Pat Johnston
PO Box 3148
Baid Head Island, NC 28461
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Edward Harper
PO Box 10548
Southport, NC 28461

Christine Wright
232 Hempstead PL
Charlotte, NC 28287

Thomas Watjen
PO Box 281
Lookout Mountain, TN 37350

Ronald & Margaret Cresswell
1968 Boulder Dr.
Ann Arbor, MI 48104

Haughton Paredee Living Trust
¢/o Dr. Angela Pardee

7124 Quail Hill Rd.

Charlotte, NC 28210

15 Sea Gull Trail LLC
3020 N Fairway Dr.
Burlington, NC 27215

David & Mary Lewis
9315 Penshurst Trace
Charlotte, NC 28210

David & Mary Lewis
9315 Penshurst Trace
Charlotie, NC 28210

George & Alice Horton
4900 W, Cornwalis Rd.
Durham, NC 27705

Ralph & De Vismes Lee
3505 Chevy Chase Lake Dr.
Chevy Chase, MD 20815

The Wilson Family Trust
330 Circie Dr.
Fayetteville, NC 28303
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George & Nancy Cecil
PO Box 5316
Biltmore, NC 28813

Andrew & Wendy Sayre
PO Box 3259
Bald Head Island, NC 28461

Evelyn Farris Trustee
1315 Greenbrier Rd
Waynesboro, YA 22980

Joseph & Mary Snee
1213 Youngs Lane
West Chester, PA 19380

Donald & Kathy Thompson
445 Western Blvd.
Jacksonville, NC 28546

William & Patricia Faber
1484 Mountain Circle Dr,
Lenoir, NC 28645

Doug & Melinda Anderson
1847 Cassamia Pl
Charlotte, NC 28211

Laura Gutman
310 Watts St,
Brarham, NC 27701

Ethel Trask Coupland Trustee
1201 Great Oaks Dr,
Wilmington, NC 28403

Vincent & Karen Hoelerich
4038 John Robotean Wynd
Raleigh, NC 27612

Smith Island Land Trust
PO Box 3109
Bald Head Island, NC 28461
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Vincent & Karen Hoelerich
4038 John Roboteau Wynd
Raleigh, NC 27612

Laura Gutman
310 Wates St
Durham, NC 27701

Euliss Jordan LLC
524 A West Elm Street
Graham, NC 27253

James Hoolihan
6865 Haymore Ave.
Columbus, OH 43085

Thomas & Nancy Calloway
2633 Club Park Rd.
Winston-Salem, NC 27104

Bald Head Island Ltd.
PO Box 3069
Bald Head Island, NC 28461
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Beverly Purdue, Governor James H. Gregson, Director Dee Freeman, Secretary
June 11, 2009 CRC-09-10

MEMORANDUM

TO: Coastal Resources Commission

FROM: Scott Geis
Ocean and Coastal Policy Analyst

SUBJECT: Ocean Policy Steering Committee Recommendations

In February 2008, DCM established the Ocean Policy Steering Committee and gave the
Committee the charge of addressing emerging environmental, legal and policy issues relative to
the management of North Carolina’s coastal ocean resources.' Since that time the OPSC has
been meeting to assess current CAMA rules and policies for their effectiveness in protecting and
managing North Carolina’s coastal resources in the face of future change. Evidence of this
change has already presented itself as issues related to climate change, alternative energy facility
siting and even sand availability have come before the Commission over the past year. As
additional issues are identified, and as the CRC continues to examine the management of the
State’s ocean resources into the future, we see that we are in a crucial time for North Carolina to
review its ocean policy structure and to devise policy options that ensure the State is prepared to
meet the challenges of tomorrow.

As a result of this review, the OPSC has developed an Ocean Policy Report including
policy recommendations concerning five emerging policy areas. This report and associated
recommendations represent the steps the OPSC feels the State should take to ensure:

1. North Carolina will be better prepared to address policy changes that will be
necessary as the State’s ocean waters experience technological, social and economic
changes; and

2. North Carolina policies assure consistency of federal actions when new technologies
are employed in federal waters that are beyond North Carolina’s jurisdictional limit.

Draft recommendations were presented at the February 2009 CRC meeting, and the
finalized Ocean Policy Report is been provided in advance of the June meeting, to allow
adequate time for your review of this document. In addition, draft recommendations were
presented at four public meetings, which took place in late February and early March 2009. The
OPSC intended for these meetings to generate community support of the initiative as well as to

! The OPSC’s effort focused on the barrier-islands outward and did not include the sounds.

1638 Mail Service Center, Raleigh, North Carolina 27699-1638
Phone: 919-733-2293 \ FAX: 919-733-1495\ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper



identify additional issues local communities may be experiencing as the coastal climate has been
continuously reshaped by natural processes and policy decisions. A memo summarizing the
comments received at public meetings is provided along with this memo, and all of the public
comments DCM received are included as an appendix to the Ocean Policy Report.

Recommendations from the OPSC focus on Sand Resource Management; Ocean-Based
Alternative Energy; Ocean Outfalls and Alternative Wastewater Management; Marine
Aquaculture; and Comprehensive Ocean Management. A summary of these recommendations is
provided.

Emerging Issue Recommendations

Sand Resource Management

Climate change and sea level rise along North Carolina’s beaches may require the State
and coastal communities to confront serious and difficult policy issues concerning the protection
of coastal resources. At the forefront of these issues is the fact that despite current policies
dedicated to shoreline protection through beach nourishment, available data shows that beach-
quality sand sources may in fact be limited and considered insufficient to meet all the demands
of the future. Furthermore, the location of sand deposits may render their extraction
economically unfeasible to some municipalities, and these limitations may create conflicts over
the right to use State resources. Under current State and federal regulatory systems, beach-
quality sand is available on a “first come, first served” basis. The legal means for acquiring a
continuing priority to, and legal rights to, sand sources located in State waters does not exist;
and, neither the State nor federal system prioritizes access to sand resources based on an
assessment of whether the proposed sand use is the wisest use of this public resource. As a result
of the anticipated conflict underlined by sand availability and sand source location, the OPSC
recommends:

Development of state comprehensive plan to protect beaches and inlets
Identification of available sand sources

Establishing a set of priorities for allocation of limited sand resources
Establishment of a system of legal rights to state-owned sand resources
Development of a coastal vulnerability index

Management of ebb tide delta sand sources

Preventing loss to barrier sand system of sand in inlet channels

Sea level rise component to CAMA Land Use Plans

9. Disclosure of natural hazards when purchasing coastal real estate

10. Amend rules regarding dredging around high-bottom areas

11. “Worst-Case Scenario” State level planning document

12. Make the donation of unbuildable or threatened lots more appealing through the
conservation tax credit program

O NN R WD

Ocean-Based Alternative Energy

In September 2008, the CRC heard that alternative energy technologies are no long
emerging, they are “here and now.” While the September meeting focused on the instillation and
use of wind turbines in North Carolina’s sound and ocean waters, there is a myriad of additional



renewable and non-renewable energy technologies that could be employed of the State’s coast in
the future. Wave, wind, current, and tidal energies are just a few of these technologies which are
being studied, and in some cases used, around the world and even in the United States. As a
result of the advancements in the field of ocean-based alternative energy facilities, the OPSC
recommends:

1. Enactment of a comprehensive statute and promulgation of rules to address the granting
of easements and leases of State-owned submerged lands and the associated water
column and air space for alternative energy projects

2. Review of existing Coastal Resources Commission rules affecting alternative energy
facilities sited in State and federal waters

3. Clarification of Costal Resources Commission, Environmental Management Commission
and Utilities Commission roles in the development of rules for ocean-based alternative
energy projects

4. Examination of Coastal Resources Commission policies on non-water dependent
structures and their pertinence to alternative energy facilities

Ocean Outfalls and Alternative Wastewater Management

Stormwater and wastewater management are a significant concern to coastal communities
especially when these communities are experiencing increased development. A separate
component of water management along barrier island communities is the availability of potable
water. As a result of the extensive management that will be needed in the future concerning both
wastewater and stormwater, the OPSC recommends:

1. No new or expanded ocean outfalls for stormwater or wastewater in North Carolina
Decommission existing stormwater ocean outfalls by using a phase-out process,
including source reduction to existing outfalls, use of best management practices to clean
discharge as needed and retrofitting existing outfalls in the interim

3. Examine the potential for alternative water treatment methods, such as water reclamation
and reuse facilities

Marine Aquaculture

Aquaculture, “the farming of aquatic organisms, including finfish, shellfish, and aquatic
plants,” is @ method of food production that is becoming of increasing global significance.
Current estimates by the United Nations’ Food and Agriculture Organization (FAQO) estimates
that one-half of all fish consumed globally are harvested from aquaculture facilities. The
question the State needs to answer is how strong is the potential for ocean-based marine
aquaculture in North Carolina or in federal waters off North Carolina’s coast. The OPSC
recommends:

1. The State should conduct a technical assessment of the feasibility of marine aquaculture
in North Carolina’s coastal-ocean waters

2. The NC Division of Coastal Management should monitor the progress of the National
Offshore Aquaculture Act of 2007 or similar bills



Comprehensive Ocean Management

As North Carolina considers addressing such issues as sand resources management, a
beach and inlet management plan, and renewable energy development in its sounds and coastal
ocean, a comprehensive plan for managing uses in states waters could be beneficial to the State
and its communities. Exploring the idea of having a comprehensive plan in place to address
various use issues, providing mapping of ocean resources and providing an atmosphere of
regulatory certainty will afford the State an opportunity to develop sound development practices
that will promote wise use of its resources and that will benefit coastal communities and various
user groups. Coastal states such as Massachusetts, Oregon, California and Rhode Island can
serve as models from which North Carolina can learn. In terms of ocean management, the OPSC
recommends:

1. North Carolina update its coastal-ocean resources maps

CRC Actions Requested

At this time, the OPSC’s Ocean Policy Report is being presented to the Commission for
review and approval. The CRC’s acceptance of this report will further illustrate the importance
of the emerging issues identified by the OPSC, and the need for State review of CAMA rules and
policies for their effectiveness in protecting and managing North Carolina’s ocean resources in
response to emerging issues. Furthermore, DCM is looking to the CRC for guidance on the
implementation or further study of recommendations the Commission views as priorities.
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This report was prepared by the North Carolina Coastal Resources Law, Planning and Policy Center through contracts with
the North Carolina Division of Coastal Management and the North Carolina Sea Grant College Program. Funding for this
project was provided in part by the coastal management program of the North Carolina Department of Environment and
Natural Resources; US Department of Commerce, National Oceanic and Atmospheric Administration (NO.AA) Office
of Ocean and Coastal Resource Management (OCRM), under award NAO7NOS4190078; and the North Carolina
Sea Grant College Program. The statements, findings, conclusions, and recommendations are those of the anthors and
do not necessarily reflect the views of NOAA or any of its sub-agencies or those of the North Carolina Department of

Environment and Natural Resources.
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Executive Summary

In 2004, reports from the US Commission on Ocean Policy and the Pew Oceans Commission were released,
encouraging all levels of government to take a fresh look at ocean resource issues. In response to this chal-
lenge, North Carolina saw the opportunity and a need to update its existing policies on ocean uses. In 1994,
the North Carolina Sea Grant College Program and the North Carolina Division of Coastal Management
(DCM) released a study on ocean policy and management entitled “North Carolina’s Ocean Stewardship Area:
A Management Study.” The 1994 study, which was a follow-up to a 1984 study entitled “North Carolina and
the Sea: An Ocean Policy Analysis,” focused on issues such as ocean jurisdiction, extraction of solid minerals,
oil and gas activities and marine pollution. This 2009 report is an update to the 1994 study and focuses on
North Carolina’s emerging policy issues related to ocean and coastal resources. In furtherance of this effort,
DCM partnered with North Carolina Sea Grant and the North Carolina Coastal Resources Law, Planning and
Policy Center (Center) to complete a comprehensive study on the State’s emerging ocean policy issues. The
goal of this study was to identify emerging challenges to the use of and access to ocean and coastal resources
and to recommend appropriate policies and strategies to address these challenges. The Centet’s co-directors,
Joseph Kalo and Lisa Schiavinato, led this research effort.

To assist the Center, a steering committee was convened to provide technical expertise and to work with the
Center to formulate policy recommendations. The Ocean Policy Steering Committee was comprised of four-
teen members from federal and state agencies, local government, academia and the private sector. Together,
the Center and steering committee identified five emerging ocean resources issues for North Carolina:

e Sand resource management

e Ocean-hased alternative energy development
e (cean outfalls

e Marine aquaculture

e Comprehensive ocean management

The Center and steering committee worked throughout 2008 and early 2009 to fully research these emerg-
ing issues and develop recommendations on how the State could address them. Below is a summary
of the steering committee’s recommendations on how North Carolina may address its emerging ocean
policy issues. It should be noted that not all of the recommendations presented in this report were fully
endorsed by all steering committee members. One recommendation, the recommendation for the State to
re-consider requiring disclosure of coastal hazards for real estate purchases, was instead agreed upon by
a majority of steering committee members.

Sand Resource Management

* Identification of available sand sources

* Establishment of a system of legal rights to State-owned sand resources

* Comprehensive management of inlet tidal delta sand sources

* Preventing loss to the barrier-island system of sand in inlet channels

* Amendment to rules regarding dredging around hard-bottom areas

* Development of a State-level comprehensive plan to protect beaches and inlets
* Development of a coastal vulnerability index
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* Development of a “worst-case scenario” State-level planning document

* Incorporation of a sea level rise component to CAMA land-use plans

* Make the donation of unbuildable or threatened lots more appealing through the conservation tax
credit program

* Disclosute of natural hazards for coastal real estate purchases’

Ocean-Based Alternative Energy

* Enactment of a comprehensive statute and promulgation of rules to address the granting of easements
and leases of State-owned submerged lands and the associated water column and air space for alternative
energy projects

* Review of existing Coastal Resources Commission rules affecting alternative energy facilities sited in
State and Federal waters

* Clarification of Coastal Resources Commission, Environmental Management Commission and Utilities
Commission roles in the development of rules for ocean-based alternative energy projects

* Examination of Coastal Resources Commission policies on non-water dependent structures and their
pertinence to alternative energy facilities

Ocean Qutfalls

* No new or expanded ocean outfalls for stormwater or wastewater in NC

* Decommission existing stormwater ocean outfalls by using a phase-out process, including source
reduction to existing outfalls, use of best management practices to clean discharge as needed and
retrofitting existing outfalls in the interim

* Examine the potential for alternative water treatment methods, such as water reclamation and reuse facilities

Marine Aquaculture

* Technical assessment of the feasibility of marine aquaculture in North Carolina’s coastal-ocean waters
* The NC Division of Coastal Management should monitor the progress of the National Offshore
Aquaculture Act of 2007 or similar future bill

Comprehensive Ocean Management

* Update North Carolina’s coastal-ocean resources maps
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Introduction

Beginning in the 1980s, coastal states around the US began to see a reduction in the role of federal financingin
the management of state ocean and coastal resources, and as a result embarked on an effort to analyze “their
individual and collective policy relationships to ocean and coastal issues.””? North Carolina joined this effort
and published “North Carolina and the Sea: An Ocean Policy Analysis” in 1984. In 1994, North Carolina
published an update to the 1984 report, “North Carolina’s Ocean Stewardship Area: A Management Study.”
These reports represent the State’s earliest forays into examining a comprehensive ocean management plan,
with the 1994 report building off recommendations and policy shifts that had been proposed, but not
necessarily carried out under the 1984 report. Each of the reports were based on a study of the State’s
ocean management regime at the time and had an end goal of identifying deficiencies prevalent with ocean
and coastal management policy.

Within the last ten years, many of the issues facing North Carolina’s coastal ocean have changed, and new
issues have come to the forefront of policy development. For example, there is greater interest in offshore
sand resources, as beach nourishment has become more critical to addressing shoreline erosion. There also
is greater interest in marine protected areas, or as they might be referred to in State waters, Critical Habitat
Protection areas. In addition, there is a new and evolving interest in wind energy development in North
Carolina’s coastal waters and in federal waters and in large-scale marine aquaculture production. Ocean
observing systems are rapidly developing and becoming an increasingly important tool for North Carolina.
The moratorium on oil and gas exploration in the ocean waters off North Carolina’s coast has been lifted.
These changing needs, along with heightened awareness and new challenges given to ocean issues by the
US Commission on Ocean Policy report, signal a crucial time for North Carolina to review its ocean policy
structure and to devise policy options that ensure the US is prepared to meet the challenges of tomorrow.

On June 24, 2004, Governor Mike Easley, in his comments on the report from the US Commission on
Ocean Policy, recognized the importance of propetly managing ocean resources. Governor Easley stated
that protecting coastal and ocean resources means protecting an integral part of North Carolina’s economy
and culture.

In December 2005, DCM identified protecting ocean resources as a high priority in its current five-year
strategy, to be supported by Coastal Zone Management Act Section 309 Enhancement Grant funds from
the US Department of Commerce. DCM expressed interest in using part of this funding to work with
North Carolina Sea Grant and the Center to review and update the State’s policies regarding ocean resources
and ocean use. The Center is an inter-institutional partnership between the North Carolina Sea Grant
College Program, the University of North Carolina School of Law and the University of North Carolina
Department of City and Regional Planning. Joseph Kalo, University of North Carolina School of Law;,
and Lisa Schiavinato, North Carolina Sea Grant College Program, co-direct the Center. The Center serves
as a research, advisory and educational entity that provides informational support to state agencies, state
advisory groups, local governments, the legal community and community organizations in their efforts to
address ocean, coastal and development issues.

Preliminary work on the ocean policy study began in the summer of 2007, during which the Center identified

potential emerging issues and produced memoranda on the state of the law regarding these issues. During
this phase, it became clear that a steering committee was needed to assist in identifying emerging issues and
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to guide the Center’s research. In the fall of 2007, DCM appointed members to the Ocean Policy Steering
Committee. The steering committee, chaired by Kalo and Schiavinato, identified North Carolina’s emerging
ocean policy issues® and provided relevant historical, scientific and policy background, while also working
with the Center to develop the policy recommendations included in this report. The focus of the steering
committee’s effort is on the area from the barrier-islands seaward and does not include the sound areas.
The steering committee held six meetings throughout 2008 and the spring of 2009, during which technical
issues were refined and recommendations for management strategies to address North Carolina’s emerging
issues were developed. This report identifies North Carolina’s most pressing emerging ocean resource issues,
provides background on these issues and puts forth policy recommendations to address them. This final
report is hereby presented to the Coastal Resources Commission (CRC), which will decide on any action
to take.

This report is divided into five chapters, each devoted to an emerging ocean policy issue regarding the use of
ocean resources. Each chapter provides background and technical information, along with an explanation as
to why the issue was identified. At the end of each chapter are policy recommendations, along with a rationale
behind each recommendation. At the end of the report are appendices that provide additional information.
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Endnotes — Executive Summary and Introduction

"This recommendation received majority, but not unanimous, support of the steering committee.

*Walter F. Clark, North Carolina’s Ocean Stewardship Area: A Management Study, pg. 1 (North Carolina Sea Grant
College Program and North Carolina Division of Coastal Management) (1994).

*The report does not include oil and gas development as an emerging issue. The reason it is not included is that the
steering committee identified the emerging issues in the early spring of 2008, before the sharp rise in gas prices in
2008 and before President Bush and Congress lifted the moratoria. Due to time and funding constraints, the steering
committee was unable to add oil and gas as an emerging issue for this study. However, in November 2008 the General
Assembly called for a panel to specifically study the feasibility of drilling for oil and gas off North Carolina’s coast.
Members of the study panel were named in January 2009 and include university researchers, industry and environmen-
tal representatives and citizens. The panel will review research on offshore oil and gas drilling and examine its eco-
nomic benefits and costs, as well as hold public hearings on the issue. See “Task Force To Look At Offshore Drilling,”

at http://projects.newsobserver.com/under_the dome/task_force_to_look_at_offshore_drilling (accessed February

13, 2009).
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Chapter 1: Sand Resource Management

Climate change, sea level rise and coastal storms all have the potential to cause erosion or increase erosion
that already has occurred along North Carolina’s shorelines. As a consequence, structures may be damaged
or destroyed during storms, creating the potential for structures to be abandoned in the surf zone or sur-
rounded by sand bags. This potential hazard inevitably will require the State and coastal communities to
confront serious and difficult policy issues about what coastal areas and coastal resources to protect and
how to adapt to the changes resulting from sea level rise and receding shorelines. According to Dr. Stanley
Riggs and colleagues at East Carolina University, coastal communities are currently seeking beach nourish-
ment projects totaling approximately 122 miles of the 325-mile long North Carolina ocean shoreline. This
ten-fold increase is in contrast to the 12 to 15 miles of public ocean shorelines in North Carolina that were
routinely nourished prior to the increased storm frequency that began in 1996.* Their evidence suggests
that this rate is presently increasing and will continue to increase in response to ongoing processes of global
change. The US Geological Survey funds Dr. Riggs’ ongoing coastal research program.

A study being conducted by Dr. Len Pietrafesa and colleagues at North Carolina State University will
provide additional information on shoreline erosion by predicting future sea level rise along the coasts of
North Carolina and Virginia for the next 50 years. In this study, maps of future scenarios for inundation
and erosion will be based on running past coastal storms on future scenarios of sea level rise. The study is
being funded by the National Oceanic and Atmospheric Administration’s National Environmental Satellite,
Data and Information Service.

According to 15A NCAC 07M.0202(b) and (c), North Carolina allows developed shorelines to be protected
through beach nourishment projects or through retreat (i.e., the movement of erosion threatened struc-
tures out of harm’s way). The preferred response to shoreline erosion utilizes the administrative rules of
the CRC, land-use planning, setback lines, relocation of structures and vegetation management. In addi-
tion, the State has found that beach nourishment can provide a viable alternative to allowing the landward
migration of the ocean shoreline, resulting in the loss or massive relocation of oceanfront development.

Figure 1 shows the different strategies used to address receding shorelines.

Human Responses to Receding Shorelines

1.Hard Stabhilization
Seawalls, Bulkheads, Rock Revetments, Breakwaters, Jetties, Groins, etc.

2.“Soft” or Sand Stabhilization
Sand Bags, Beach Pushing, Beach Nourishment, Constructed Barrier-Dune Ridges, etc.

3.Relocation
Critical for Ocean-front and Inlet Hazard Zones with High Erosion Rates

4.Retreat
Critical for Simple Overwash and Inlet-Dominated Barrier Island Segments that are
Sediment Deficient

Figure 1: Human Responses to Receding Shorelines
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Chapter 1: Sand Resource Management i

Since beach-quality sand sources are limited and likely will be insufficient to meet all the demands for beach
nourishment projects in the future, there is the potential for conflicts between beach communities over the
right to the same limited beach-quality sand sources. This potential conflict is further underscored by the
current State and federal regulatory systems, in which beach-quality sand is available on a “first come, first
served” basis. The legal means for acquiring a continuing priority, and legal right, to sand sources located in
State waters does not exist; and, neither the State nor federal system priotitizes access to sand resources based
on an assessment of whether the proposed sand use is the wisest use of this public resource.

Furthermore, a fundamental question North Carolina will need to address is whether it will be economi-
cally and practically feasible to provide adequate protection to all shoreline areas, or whether some portions
of the North Carolina shoreline must be left to the effects of climate change and coastal storms. In order
to plan for the future, the State needs to define the geomorphic and physical components of all island seg-
ments and determine which coastal areas are most vulnerable. To reduce unsafe development in vulnerable
areas, existing and future owners of coastal property should be fully informed of the risks. Finally, the
State must take steps to assure that other activities, such as inlet management (including navigation channel
maintenance), do not result in the loss of beach-quality sand to the barrier-island system or result in other
adverse impacts to barrier-island resources.

Planning for Shoreline Maintenance Through Beach Nourishment
Sand Sources

Barrier-islands are essentially large sand bars that are formed by storms at the land-sea-air interface. In general,
the best beach-quality sand is already on the barrier-islands. Some islands are sand-rich (complex islands),
while others are sand-poor (simple inlet and overwash dominated islands), as illustrated in Figure 2. In the
northern part of North Carolina’s coast, much of the seafloor sand on the inner shelf tends to be deep and
fairly fine-grained. In the southern part of North Carolina’s coast, the seafloor is generally a hard rocky bot-
tom with limited amounts of surficial and ephemeral sand deposits on the nearshore continental shelf. These
thin sand veneers generally have insufficient volumes to provide the sand for beach nourishment projects.”

SIMPLE BARRIER ISLAND SIMPLE BARRIER ISLAND SEGMENT

Pamlico Sound

Figure 2. Panel A shows a schematic
cross-sectional diagram of a sand-poor,
simple inlet and overwash-dominated
barrier-island.

Mainland
Swampforest

Washover

Panel B is a 1998 infrared aerial photo-
graph example of a sand-poor, simple
3 // barrier-island segment just north of
Miles N Atlantic Ocean Buxton, NC.

COMPLEX BARRIER ISLAND COMPLEX BARRIER ISLAND SEGMENT Panel C shows a schematic cross-

Manland Back-Barrier . . .
Swamptores DuneFid  poach Ridges sectional diagram of a sand-rich,

oL ogres complex barrier-island.

PSPPSR TP |

Panel D is a 1982 infrared aerial photo-
graph example of a sand-rich, complex
barrier-island segment on Bogue Banks,
NC that is composed of multiple beach
ridges. Figure 2 was modified from Riggs,
et al. (2008).

] HOLOCENE BARRIER ISLAND SEDIMENTS
? BN HOLOCENE RIVERINE
B PLEISTOCENE FRAMEWORK
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Kilometers
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i Developing a Management Strategy for North Carolina’s Coastal Ocean

According to Dr. Riggs and his colleagues, other than the barrier-islands themselves and their associated
inlet deposits, there are generally four types of deposits that lie within State coastal-ocean waters and po-
tentially contain beach-quality sand deposits. The four sources and their potential for supplying adequate
volumes and qualities of nourishment sand are as follows:

* Paleo-river channels and delta deposits: very local, poor to high quality and moderate to large volume;

* Shore-oblique sand shoals: very local, moderate to high quality and small to moderate volume;

* Inner shelf stratigraphic units: very local, low to moderate quality and small to moderate volume; and

* Cape shoal structures: distant, very high quality and very large volume. They include Diamond Shoals
off Cape Hatteras, Cape Lookout Shoals off Cape Lookout and Frying Pan Shoals off Cape Fear.’

Based on Dr. Riggs’ characterization of these sources, the cape shoal structures appear to have vast vol-
umes of high-quality sand, but they are substantially removed from beaches that need the sand for nour-
ishment. Mining the shoal areas for beach-quality sand and transporting it to those beaches in need of
nourishment will be costly and present substantial environmental, physical and economic challenges. In
addition, these shoals do play an important, but not fully understood, role in the function and maintenance
of the barrier-island system. This role should be studied in greater detail before large quantities of sand are
removed from the system. Recent research on North Carolina’s shoal systems indicates that there may be
4 billion m® of sand that has been lost from the transgressing barrier-islands to the cape-associated shoals
(Cape Fear, Cape Hatteras and Cape Lookout) over the last 4,000 years.” The other three potential soutces
of beach-quality sand are much more limited in their location and size and will require substantial explora-
tion costs. In addition, the first three potential sources may present user conflict issues, depending on the
location of the sand mining, For instance, many of these potential sand mining areas occur adjacent to
hard-bottom habitats; are designated as Essential Fish Habitat; or there is the potential that wind turbines
may be placed in or near these areas in the future.

Today, the most commonly utilized sources of beach nourishment sand in North Carolina are ebb-tide
deltas and channel sand in adjacent inlets. Simple barrier-islands need inlets to build island width, and inlets
need to breath (migrate and expand-contract) in response to water flow during storm events.® In order to
do this, an inlet needs space on the adjacent barrier-islands (areas defined as an Inlet Hazard Zone) and
well-developed ebb-tide (ocean side of inlet) and flood-tide (estuarine side of inlet) deltas. Mining the ebb-
tide delta for beach nourishment sand takes sand that allows inlets to: 1) feed sediment into the various
complex components of the barrier-island system and 2) breath in response to the changing wave, current
and tide conditions during each storm event.” Thus, for a healthy barrier-island system, substantial portions
of the inlet’s ebb-tide delta should not be mined, and the inlet channel should not be overly widened. Both
of the latter situations could ultimately destabilize the inlet, causing increased inlet migration and associated
shoreline recession. This may lead to the desire to lock the inlet in place with hardened structures.

If a situation were to arise in which multiple beach communities would be vying for the same sand sources,
there is no established procedure for the acquisition of the exclusive right to mine a fixed amount of sand
from any particular sand source, nor is there any process for allocating available sand based on a determi-
nation of which communities have a greater need, and where the placement of sand would provide the
greatest benefit to the State. Consensus among coastal managers and scholars in North Carolina is that a
coherent, comprehensive strategy is needed to facilitate prioritization.
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The Current Regulatory System

The primary federal laws concerning beach nourishment projects are Section 404 of the Clean Water Act'’
(CWA), the Rivers and Harbors Act (RHA)'" and the National Environmental Policy Act (NEPA)."” The
designated federal agency to administer these projects is the US Army Corps of Engineers (Corps). Prior to
beginning a shore protection project that involves the placement of dredged or fill material in coastal wa-
ters, a Corps permit must be acquired by the entity proposing the project.”” When deciding whether to issue
a permit, the Corps reviews the proposed project to evaluate multiple factors, including shore erosion, ef-
fects on conservation and water quality to determine the project’s impacts on the environment, navigation
and adjacent property. To assure that the necessary federal regulations are followed, the Corps has devel-
oped a six-step planning process. This six-step process was developed under the Water Resources Planning
Act in order to integrate NEPA with the Corps permit process for beach nourishment projects.*

The Corps also considers the potential use of material dredged from navigation works for State beach
sand replacement projects. Before a dredging project can proceed, the Corps and DCM require testing the
quality of the dredged material for eligibility for such projects, unless the sand is from an existing naviga-
tion channel, and the channel will be dredged only to its original depth. A Corps permit is required for the
dredging, transport and disposal operations of these materials. Moreover, under Section 111 of the RHA,
the Corps can participate in shoreline erosion mitigation projects for damage resulting from federal naviga-
tion works."

The location of suitable sand sources also requires compliance with federal regulations, if the sand source
is located in federal waters. Under the Outer Continental Shelf Lands Act (OCSLA), the Minerals Manage-
ment Service (MMS) administers the removal of minerals and materials from lands lying underneath fed-
eral waters on the Outer Continental Shelf (OCS). When federal agencies, state agencies and municipalities
acquire sand from the OCS, they negotiate directly with MMS by formally requesting mineral rights and
then negotiating either a non-competitive agreement or a negotiated agreement.'®

Under North Carolina’s Coastal Area Management Act (CAMA), ocean and inlet beaches and ocean waters

are designated as Areas of Environmental Concern (AECs)."” Because beach nourishment projects impact
these AECs, a CAMA major development permit is required.'” Before the necessary permit is issued, the
proposed project is thoroughly reviewed by DCM and other state and federal agencies through the State
Environmental Policy Act (SEPA) to assure the proposed project will comply with all existing applicable
CAMA regulations, as well as any other applicable state laws and regulations. The primary purpose of the
CAMA and SEPA review is to assure that all environmental impacts associated with a project have been
identified and either minimized, avoided or mitigated. Neither DCM nor the Coastal Resources Commission
(CRC) has authority under North Carolina Law to grant leases or licenses to removie sand from ocean from
ocean or sound waters.

| page4 |



i Developing a Management Strategy for North Carolina’s Coastal Ocean

Acquiring the Legal Right to Remove Sand from State Waters

Sands lying underneath coastal and sound waters are State property. N.C. Gen. Stat. Section 146-64(6)
states that:

“State lands” mean all land and interests therein, title to which is vested in the State of North
Carolina... and specifically includes all...submerged lands...*

“Submerged lands” mean State lands, which lie beneath... the Atlantic Ocean to a distance of
three geographical miles seaward from the coastline of this State.”

Therefore, sand lying in coastal waters, within inlets or the sounds, is a State-owned resource.

Under N.C. Gen. Stat. Section 146-8, the State, acting at the request of the Department of Environment and
Natural Resources (DENR), is authorized “to sell, lease or otherwise dispose of any and all mineral deposits
belonging to the State which may be found in the bottoms of [the| waters of the State.”” Because sand is classi-
fied as a mineral™ and “waters of the State” include the waters of the Atlantic Ocean within three miles of the
North Carolina coastline, obtaining an enforceable legal right to remove sand from State-owned submerged
lands requires an easement from DENR. In addition, any DENR grant of rights to remove sand must be ap-
proved by the NC Department of Administration (DOA) and by the Governor and Council of State.”

At the present time, DOA has not developed a system to grant legal rights to remove sand for beach nourish-
ment projects. Under existing CRC rules, when a beach nourishment project is proposed, the applicant must
identify a “beach-compatible” sand source sufficient to meet the needs of the proposed project. The project
is then evaluated with that source as the borrow site. Assuming all other regulatory requirements are met, a
CAMA permit can be issued. While DOA comments on all proposed beach nourishment activities through
the CAMA major permitting process, no easement or license for the removal of the sand has been deemed
necessary, as the issuance of the necessary CAMA permit has been regarded as sufficient authorization. Ad-
ditionally, the CAMA permit sets a maximum quantity of sand the applicant may remove from the source
identified for the applicant’s project. According to DCM, another applicant for another project may remove
sand from the same source, so long as that sand source is sufficient to meet the needs of both projects.

At the present time, sand sources in both North Carolina waters and adjacent federal waters have been suf-
ficient to meet local demands for sand for beach nourishment projects. However, in the future, sand sources
may become insufficient to meet the needs of communities because of the likely increase in the number of
beach nourishment projects due to coastal storms, erosion and sea level rise. Under the existing system, DCM
issues a permit to the first local government that identifies a sufficient source of sand and has submitted a
completed CAMA major development permit application. Similarly, MMS grants a lease to the first local gov-
ernment to submit its request. If more than one municipality secks to utilize a sand resource that is insufficient
to meet the needs of both municipalities, MMS currently does not evaluate or weigh the relative benefits of
awarding the lease to one municipality, as opposed to the other. The sequence of the lease applications would
determine which local government would receive the lease.” This “first-come, first-served” policy presumes
a limitless resource. Since beach-quality sand is not a limitless resource, the State should consider establishing
a process for sand allocation that includes the needs of the natural dynamics of the barrier-island system, as
well as the needs of beach communities.
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Acquiring the Legal Right to Remove Sand from Federal Waters

Sand resources located beyond the three-mile limit off North Carolina’s coast are in federal waters, including
material located in offshore ocean dredged material disposal sites. OCSLA established a system for granting
to public and private entities the legal right to remove sand from federal waters. Under OCSLA, the Secretary
of the Department of the Interior has the authority to manage minerals on the OCS located in submerged
% The administration of these resources has been delegated to MMS,
which is a bureau in the department. MMS issues leases for sand, gravel and other non-energy minerals on a

lands lying underneath federal waters.
case-by-case basis.

The process for leasing sand from the OCS begins with a written request to MMS. Negotiated non-competi-
tive agreements are reserved for federal, state or local government agencies, or their representatives, whereas
any person or company with commercial interests may request access to sand on the OCS on a competitive
basis. Public Law 103-426%" allows MMS to negotiate, on a non-competitive basis, rights to OCS sand, gravel
ot shell resources for shore protection, beach or wetlands restoration projects or for construction projects that
are funded in whole or in part by or authorized by the federal government. According to MMS, it has executed
twenty-three non-competitive negotiated agreements to date for use of OCS sand in beach nourishment or
coastal restoration projects, but none of these have been in North Carolina. MMS is currently working with
the Corps on the feasibility and environmental review of the West Onslow Beach and New River Inlet (Top-
sail) and Surf City / North Topsail Shore Protection projects.

Lease agreements are subject to NEPA and other environmental requirements and are determined on a case-
by-case basis. The main difference between the two types of lease agreements is that if all environmental
requirements are satisfied, and the applicant is successful in obtaining exclusive leasing rights to specific areas
of federally owned submerged lands, a 1999 amendment to OCSLA prohibits MMS from charging federal,
state and local government agencies a fee for using OCS sand.” In the case of a competitive lease agreement,
MMS will circulate the proposed mining operation to other parties who may be interested in bidding on the
proposed lease area. Under the competitive lease agreement, affected state governments have the ability to
comment on the size, timing or location of a proposed lease sale or with respect to a proposed development
and production plan.”

Under either leasing format, and prior to conducting any mining activities, a prospecting permit is required
by MMS for entities proposing to conduct any prospecting activities on the OCS for marine mineral re-
sources, with the exception of other federal agencies that are encouraged to submit notice to MMS.* Envi-
ronmental review is required to obtain a prospecting permit. Following any prospecting activities, all NEPA
and environmental requirements, such as cultural resource surveys and biological consultations, must be
satisfied prior to the lease agreement being negotiated between MMS and the applicant. Pursuant to the
CZMA consistency provision, affected states review all proposed activities to ensure consistency with their
enforceable program policies.

MMS does not issue long-term leases for the removal of OCS sand for beach nourishment or coastal res-
toration projects, as contract terms are generated specific to initial construction or subsequent maintenance
projects. MMS has not had multiple interests competing for the same resources at the same time. However,
the same borrow area has been used by various interests. In those instances, there were adequate quantities of
OCS sand available, and requests for these resources are generally staggered, e.g., Sandbridge Shoal offshore
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from Virginia and Cape Canaveral Shoals offshore from Florida. The current MMS policy is to negotiate on a
“first-come, first-serve” basis, balancing need and availability to the maximum extent possible.

MMS encourages states to take the lead on prioritizing sand between vatious competing communities. MMS
would prefer that states take the lead in establishing guidelines and rules for prioritizing and advise MMS, so
it can develop leasing policies consistent with states” goals and policies. If a state such as North Carolina
develops such goals and policies (and they are approved by OCRM), then under the CZMA consistency
provision, afederal agency such as MMS would need to be consistent to the maximum extent practicable
in its own policies relating to the management of similar resources located in federal waters.

Potential Loss of Sand to the Barrier-Island System

Another prevalent issue concerns sand that may be lost to the barrier-island system due to sand mining,
whether it is for beach nourishment projects or to maintain North Carolina’s navigation channels. In per-
forming its task of maintaining navigation channels within inlets, the Corps removes large quantities of
sand each year from channels in North Carolina’s waters. Sometimes, this sand is disposed at locations
cither in federal waters or State waters, which ultimately results in its loss to the beach system in the area
from where it is taken.

This practice by the Corps conflicts with current North Carolina law. According to N.C. Gen. Stat. Sections
113-229 (h1) and 113-229 (h2):

Section 113-229 (h1): Except as provided in subsection (h2) of this section, all construction and
maintenance dredgings of beach-quality sand may be placed on the affected downdrift ocean
beaches or, if placed elsewhere, an equivalent quality and quantity of sand from another location
shall be placed on the downdrift ocean beaches.

Section 113-229 (h2): Clean, beach-quality material dredged from navigational channels within
the active nearshore, beach or inlet shoal systems shall not be removed permanently from the
active nearshore, beach or inlet shoal system. This dredged material shall be disposed of on the
ocean beach or shallow active nearshore area where it is environmentally acceptable and compat-
ible with other uses of the beach.

Despite this State mandate, the Corps is not required to be consistent with these policies. Under the
CZMA, federal entities are only required to be consistent with the federally approved components of
a State’s coastal zone management plan (CMP) to the maximum extent practicable. The NOAA Office
of Coastal Resource Management (OCRM), has not approved N.C. Gen. Stat. Sections 113-229(h1) and
(h2) for incorporation into North Carolina’s CMP as enforceable policies because they do not include the
“maximum extent practicable” caveat.

Even if N.C. Gen. Stat. Section 113-229 was included as part of the State’s federally approved CMP, it is
not clear that the Corps would have to act consistently with it. Under the CZMA consistency provision,
the directive that federal entities act consistently with a coastal state’s enforceable policies to the maximum
extent practicable does not require the federal entity to be consistent when Congress, in other federal leg-
islation, has directed that the federal entity specifically perform a particular task in a manner that conflicts
with a state’s requirements.” The Corps asserts that it must use the least-cost method of disposing of sand
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and other materials dredged from navigation channels, and the least cost methods of disposal are the ones
it is currently using,

Also known as the Federal Standard, this least-cost mandate is based on the Corps’ interpretation of Section
204(d) of the Water Resources Development Act of 1992. That act states the Corps must “carry out the
dredging for construction, operation, or maintenance of ...[an] authorized navigation project in the most
cost effective way, consistent with economic, engineering and environmental criteria.” According to the
Corps regulations, this statutory provision requires “the discharge of dredged or fill material into waters
of the US or ocean waters in the least costly manner, at the least costly and most practicable location, and
consistent with engineering and environmental requitements.””* This mandate often precludes the Corps
from disposing dredged or fill material onto North Carolina beaches, since the practice usually is more
expensive than the alternative of disposing of it at an offshore site.

The Corps’ interpretation of its mandate was the subject of litigation between it and the Carteret County
Beach Commission. However, in December 2008, the parties reached a settlement, in which the Corps
agreed to re-examine how it disposes of dredged sand as part of its Morehead City Harbor Project. In-
cluded in this re-examination, the Corps will prepare a new dredged material management plan for the
Mortehead City Harbor Project and an associated NEPA analysis.” The deadline for completion of these
documents is October 31, 2011, and the beach commission has the right to challenge the documents agreed
upon in the settlement if the commission does not believe they conform to either North Carolina law or
federal law.** In the event the Corps is unable to meet this deadline, the beach commission has the right to
re-file its lawsuit against the Corps.”

The Corps has, when practicable, deposited dredged material on neighboring beaches under a Corps Sec-
tion 933 project. Section 933 of Public Law 99-662, which was incorporated into the Water Resources
Development Act, states that:

Itis Corps policy to participate in the additional costs for placing clean sand or other suitable mate-
rial, dredged by the Corps during construction or maintenance of federal navigation projects, onto
adjacent beaches or near shore waters if the following requirements are met:

(1) The added cost of such placement must be justified by the benefits associated with
protection of such beach or beaches. Recreation benefits produced as a consequence
of the basic project may exceed 50 percent of total project benefits, but economic
justification must be demonstrated on the basis of recreation benefits limited to 50
percent of total benefits.

(2) The beaches involved must be open to the public.

If the requirements are met, a Section 933 project is considered to be in the interest of the federal govern-

ment, and a cost share for the complete recommended plan is required. The federal share is 50%, and the non-
federal share is 50%. State and local governments can be non-federal sponsors for Section 933 projects.”
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Concerns for the Future

In the past, there has been no need to establish any defined legal right to beach-quality sand in State waters.
Sand supplies have been adequate for existing projects, and the entities undertaking the projects are gener-
ally public. However, if the predictions are accurate regarding future sea level rise and beach erosion, then
several potential policy issues are presented by the existing regulatory system—issues the steering commit-
tee believes should be addressed.

First, demand for beach-quality sand will increase, but the number of sand sources will remain limited.
Under the present system, the decision to allow access to the limited supply of sand does not involve any
evaluation or determination of whether the use of the sand for a particular beach project is in the best
interest of the State and the long-term health of the barrier-island system, or is the most cost-effective use
of a limited State-owned resource. The evidence presented to the steering committee strongly suggests
that, in the future, there simply will be insufficient sand to meet the needs of all communities desiring a
beach nourishment project, even if funding is otherwise available. Funds available for beach nourishment
projects are not unlimited, and the State will need to prioritize the use of those limited funds. The State will
be faced with the difficult choice of deciding what areas to protect and what areas will be left to the effects
of natural forces. Mining the cape shoals for sand is a future possibility, but whether these shoals represent
ecologically, geologically, hydrologically and economically viable sand sources remains to be determined.
These large and complex shoal systems need to be studied extensively prior to any setious evaluation for
their use as a sand source for beach nourishment.
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Recommendations
Identification of Available Sand Sources

The steering committee recommends that the State conduct additional studies to determine where accept-
able sand sources are located and the amount of sand available from each potential source. In particular,
further evaluations (ecologic, geologic, hydrologic and economic) should be conducted of the sand sources
of the cape shoal structures of North Carolina, which are potentially significant sources of sand available
to meet the long-term needs of North Carolina’s coastal communities. Since the NC Mining Commission
does not require permits for the mining of beach sand and defers permitting authority to DCM, the steer-
ing committee recommends that the cape shoals system be managed under the CRC’s submerged lands
mining regulations at 15A NCAC 07H.0208(12).

Establishment of a System of Legal Rights to State-Owned Sand Resources

In light of the possibility of adjoining municipalities competing for sand resources, the steering commit-
tee recommends the development of a process for granting public entities easements to State-owned sand
deposits. Establishing such a process would assure both the permitting authority and communities that
the sand necessary for a long-term beach nourishment project would be available. This process should be
developed in conjunction with priorities for sand resources.

Easements for offshore sand resources should be limited to public entities for use in connection with beach
nourishment projects in which the entity is an identified sponsor.”” The steering committee is concerned
that private entities may attempt to acquire legal rights to sand sources in state waters for the purpose of
selling the sand, at a profit, to communities engaged in beach nourishment projects. It is the steering com-
mittee’s view that sand resources are held in public trust and should be utilized as a public resource for the
protection and preservation of North Carolina’s public beaches.

The terms of the easement should allow for modification of its terms and potential identification of
alternative sand sources available to account for storms and other events creating emergency needs for a
particular beach community; and to allow the State to determine that it is in the public’s best interest to
allow a community immediate access to the sand source.

Comprebensive Management of Inlet Tidal Delta Sand Sources

Inlet tidal deltas (ebb-tide and flood-tide; ocean and estuarine side, respectively) are an important compo-
nent to the health of the barrier-island system. While large quantities of beach compatible sand located in
inlet deltas are attractive and lower cost sand sources for beach nourishment projects, excessive mining of
inlet tidal deltas destabilizes the associated inlet, diminishes the quantity of sand available to the backside of
barrier-islands and interrupts the natural deposition-erosion dynamics on adjacent barrier-islands. Destabi-
lization of inlet deltas can result in the increased erosion and narrowing of adjacent barrier-islands. It is the
steering committee’s recommendation that additional studies of inlet tidal deltas should be conducted to
assist the CRC in developing policies and rule language concerning where excavation may occur within these
areas, and what are the appropriate limits on the total volume of sand removed.
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Preventing Loss to the Barrier-Island System of Sand in Inlet Channels

Due to the scarcity of beach-quality sand, the steering committee supports efforts of the State to assure that
none of this valuable resource is lost from the barrier-island system. The steering committee also notes that
dredged sand re-deposited in federal waters is no longer owned by the State. Rather, ownership and control of
the sand passes to the federal government. The steering committee supports efforts of the State (e.g,, Beach
and Inlet Management Plan, discussed in more detail below) to address this issue and recommends that the
State continue to work with NOAA’s Office of Ocean and Coastal Resource Management and the Corps to
incorporate N.C. Gen. Stat. Sections 113-229 (h1) and (h2) as a component of the State’s federally approved
CMP, which would prevent dredged materials from being removed from the near shore beach system.

Amendment to Rules Regarding Dredging Around Hard-Bottom Areas

Currently, rule language exists in the NC Administrative Code that prevents dredging activities within a
500-meter buffer of significant biological communities, such as high relief hard bottom areas, to minimize
impacts to these productive marine areas. Under this rule language, “high relief” is defined as relief greater
than or equal to one-half meter per five meters of horizontal distance.” This rule language was crafted as
a result of the 1994 ocean management study coordinated by DCM and North Carolina Sea Grant.

The steering commiittee heard a presentation by Dr. Larry Cahoon of UNC-Wilmington on his research
related to the foraging characteristics of reef-associated fish species and other marine life. Dr. Cahoon’s re-
search suggests that there is a “halo” for re-suspended materials around hard-bottom communities within
which reef-associated fish species detive a significant portion of their nutritional requirements.” A suf-
ficient buffer area around hard-bottom communities is therefore necessary to preserve the role of ben-
thic microalgae as primary producers for reef-associated fish.*” This halo is estimated to be a distance of
500-meters out from an exposed hard-bottom community.*!

As a result of the research presented by Dr. Cahoon, the steering committee recommends that CRC rules
concerning dredging around hard-bottoms areas (15A NCAC 07H.0208(b)(12)(A)(iv)) be amended to in-
clude not only high-relief hard-bottom areas, but rather all hard-bottom areas, including those that are pe-
riodically buried with thin, ephemeral sand layers. The 500-meter buffer falls in line with the CRC’s existing
buffer requirements for high-relief areas and the steering committee recommends that the Commission
consider a similar distance.

Recommendations for Adapting to Changing Ecologic Conditions

Sand resource management must be part of a broader management policy of the State in order to adapt
to climate change and potential sea level rise. To accomplish this, the steering committee also makes the
following recommendations.

Development of a State Comprehensive Plan to Protect Beaches and Inlets

DCM and the NC Division of Water Resources (DWR) are partnering to develop a comprehensive Beach and
Inlet Management Plan (BIMP). The BIMP is the State’s first attempt at developing a systematic management
strategy for its 325 miles of oceanfront barrier-islands and up to 22 to 24 active tidal inlet complexes. Creation
of the BIMP was a recommendation of the Coastal Habitat Protection Plan (CHPP), which was adopted in
2004, as well as a directive of the General Assembly’s 2000 Appropriations Bill.** In September 2007, DENR
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hired an engineering firm to assist with the following tasks over an 18-month period: (1) data identification
and acquisition of existing datasets; (2) delineation of beach and inlet management regions; (3) scheduling and
facilitation of stakeholder meetings; (4) development of draft beach and inlet management strategies; and (5)
preparation of a final report.”?

Two groups have been established to guide BIMP development: a BIMP advisory committee and a DENR
technical work group. The advisory committee includes representatives from federal and state agencies,
local governments, academic institutions and non-profit organizations. The technical work group includes
DENR agency and federal representatives. The two groups meet periodically to review progress and pro-
vide suggestions. Public meetings were held in each coastal region to share information on the data com-
piled by this effort and gather input on the delineation of the beach regions and draft management strate-
gies for those regions.

Over the past few years, DCM has discussed the integration of the Corps’ regional sediment management
(RSM) philosophy into the BIMP. By definition, RSM is a “system-based approach” that seeks to solve
sediment-related problems by designing solutions that fit within the context of a regional strategy. RSM
is a Corps-wide approach that is being implemented through coordinated activities using several Corps
authorities. The State and the Corps recognize the importance of a cooperative relationship for successful
implementation of both the BIMP and RSM. The re-authorization of the Water Resources Development
Act in 2007* gave the Corps authority to implement RSM within its programs and operating framework.
Basing the BIMP on an RSM philosophy will adapt traditional, stand-alone project management techniques
to a systems-wide, holistic approach dictated by coastal processes and sediment resource distribution. Ul-
timately, the placement of sediment management projects into a regional framework will allow for a more
efficient and cost-effective method of resource conservation and management.

The steering committee supports the work of DCM and DWR in their goal to develop a BIMP and integrate
the Corps’ RSM philosophy. The RSM effort of the BIMP and the Corps will be key to inventorying the State’s
sand resources, particularly mapping sources on the cape shoals as these areas are not adequately mapped, and
that the physical processes by which they were established and are maintained are not fully understood.

Development of a Coastal Vulnerability Index

The natural course for many areas along the sediment-poor island segments of the North Carolina coast
is that, without nourishment, some barrier-island segments will be inundated in the future if sea level con-
tinues to rise. This problem can be exacerbated by storm surge associated with hurricanes and not’easters.
The steering committee recommends that the State develop a coastal vulnerability index (CVI) to provide
an understanding of the hazards associated with current and future coastal conditions. A CVI could sup-
port the State in establishing beach nourishment priority areas and would be a prudent tool to inform
property owners of the potential dangers of oceanfront living. While the US Geological Survey (USGS),
North Carolina Geological Survey (NCGS) and scientists within academic communities (e.g, Pilkey, et al.,
1980; 1998; Riggs and Ames, 2003; in press) have all created CVIs that cover the North Carolina coast and
are based on studies of batrier-island geomorphology,” the steering committee recommends developing a
State-level index that is of high resolution and includes economic data for coastal area development in an
effort to provide a clearer picture of the particular areas of vulnerability along the coast. A State-level index
is needed because USGS and NCGS indices utilize a larger scale (one kilometer cells), thereby generating a
coarser resolution of state resources and environments.
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A CVI can be used as a tool to help differentiate areas according to their level of vulnerability and provide
a suite of potential options, from beach nourishment to relocation. By utilizing a State-level CVI, coastal
management policies and priorities can be developed to better assess the risks from coastal hazards, and
to evaluate options and alternatives for community response to sea level rise. An important question is
whether emphasis would be placed on investing money for beach nourishment in the most vulnerable
areas, or whether sand allocation would be advocated for areas with the lowest vulnerability to create an
incentive for development in those areas and perhaps a disincentive for development in highly vulnerable
areas. The application of a CVI as a tool for coastal communities to use as they make decisions on options
for managing shoreline erosion could be further developed as part of the BIMP. In addition, a CVI could
be a tool to address other concerns, such as managing multiple uses in North Carolina’s coastal waters, such
as commercial and recreational fishing, dredging sand for beach nourishment and wind energy projects

in coastal waters.

The steering committee recommends that the BIMP incorporate priorities for sand resource allocation, with
input from stakeholders. A determination should be made on which barrier-islands, or portions of barrier-
islands, are most vulnerable to damage from storm events; which are most likely to be adversely impacted
by sea level rise; and which are most likely to need nourishment projects during the next 50-100 years. The
priorities for allocating limited State-owned sand resources for beach nourishment projects should take into
consideration economic costs and benefits, and the feasibility of long-term protection for affected areas.
The plan also should take into consideration that, under the CZMA consistency provision, the priorities
established also would apply to the leasing of sand located on the OCS by MMS.* Allocations should not
be permanent, but should be long-term, and leases should be dependent on beach nourishment cycles to
allow for flexibility in any sand allocation plan. Furthermore, leases should include flexibility in the event
of an emergency situation, such as a hurricane or nor’easter.

Development of a “Worst-Case Scenario” State-Level Planning Document

In the event sea level rise progresses at a rate that would make it unwise and uneconomical to continue
to maintain certain areas and infrastructure on threatened barrier-island segments, or a major storm event
were to cause catastrophic damage to the coast, the steering committee recommends development of a
“worst-case scenario” State-level planning document that establishes general policies and guidelines for
identifying which areas and infrastructure may no longer be supported through public funds. The steer-
ing committee recommends that the State prepare a set of coastal barrier-island maps that show specific
barrier-island segments that may be endangered by major storm events and various predicted levels of sea
level rise. The steering committee also recommends that policies be developed to determine which areas
will be eligible for beach nourishment projects or other measures to protect the coastal infrastructure when
sea level reaches a predetermined level. This planning document should be developed by academic institu-
tions with scientific expertise and include the input of multiple agencies, such as DENR, DOA and the NC
DOT. These maps would be similar to those used by the federal government for administration of the
Coastal Barrier Resources Act.

The committee also supports the use of this document as a basis for a coastal hazards mitigation fund that

could be established to provide grants to cover a portion of any buyouts, and recommends that this use be
studied as a component of the larger planning document.

| pagel3 |



Chapter 1: Sand Resource Management i

Incorporation of a Sea Level Rise Component to CAMA Land-Use Plans

According to the Intergovernmental Panel on Climate Change (IPCC), the impacts of climate change will be
felt across the entire globe and North Carolina’s coast will experience some of these impacts. Although the
numbers vary, relative sea level rise could have a dramatic impact on the North Carolina coast. Sea level has
been rising at a rate between 16 and 18 inches per 100 years. This present rate has substantially increased from
an average rate of three inches per 100 years for several thousand years prior to 1800 AD.*” However, North
Carolina’s coast is not only vulnerable to sea level rise, but also to coastal storms that severely exacerbate
shoreline erosion and put life and property in danger. North Carolina’s sandy beaches play an important role
when tropical systems impact the coast, as they absorb wave energy, even as strong waves erode the shore-
line. Moreover, in North Carolina’s highly dynamic coastal system, shoreline erosion is a natural process in

response to tising sea level and is a basic component of “short- and long-term coastal evolution.”*

Given the complexities regarding coastal erosion and the possible effects of rising sea levels, the steering com-

mittee recommends that the CRC add a sea level rise component to its CAMA land-use plan guidelines. Specifi-

cally, this component should include a characterization of how local governments will address the relocation of

oceanfront structures should sea level rise continue at its present rate or at an increased rate. Such a component

would allow for relocation buyout programs, and other adaptations to sea level rise to be discussed by local gov-

ernments as part of their land-use plans.*” (Even an understanding that there is nowhere within a municipality to
relocate structures would highlight unavoidable tax base losses that would result from relocation).

Increase NC Conservation Tax Credit

North Carolina, through the DENR, administers the NC Conservation Tax Credit Program. The purpose of this
non-regulatory program is to use conservation tax credits “as a prominent tool to accomplish conservation
purposes, including the maintenance of ecological systems.” The program provides incentives for private
landowners to conserve their land on a voluntary basis. When landowners donate their land (conservation

easement or fee simple deed) to a “qualified recipient,”"

they may receive a tax credit to apply against their
State income taxes. However, the donation of land must result in one or more of the public conservation

benefits set forth via statute:

e Public beach access or use;

* Public access to public waters or trails;

e Fish and wildlife conservation;

¢ Forestland or farmland conservation;

* Watershed protection;

* Conservation of natural areas, as defined in N.C. Gen. Stat. Section 113A-164.3(3);

* Conservation of natural or scenic river areas, as defined in N.C. Gen. Stat. Section 113A-34;
* Conservation of predominantly natural parkland; or

* Historic landscape conservation.”

Currently, the tax credit is equal to 25 percent of the fair market value of interest in real property donated for
conservation purposes.” The tax credit is up to $250,000 for individuals™ and up to $500,000 for corporations.”

The steering committee realizes that, as ecological conditions continue to change, homeowners will need
assistance. Therefore, the committee recommends amending the conservation tax credit program to make
the donation of unbuildable or threatened lots a more appealing option to homeowners.
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Disclosure of Natural Hazards for Coastal Real Estate Purchases

A major concern for North Carolina’s coastal communities is the threat from natural hazards. It is critical
to ensure that potential property owners are fully knowledgeable and aware of the risks they assume when
purchasing coastal real estate. Disclosure of natural hazards for real property is not required in North
Carolina, despite several legislative attempts to make it one. There was an attempt in 2007 with H.B. 1628
that called for “reasonable notice” of coastal hazards to prospective purchasers of coastal property prior
to acquisition, which did not become law. A similar bill, H.B. 605, has been introduced for the 2009-2010
session. H.B. 605, if passed into law, would require the CRC to file with the clerk of court in each county
a notice with a description of coastal hazards in that county, including areas designated as AECs and inlet
hazard areas. The bill also would require sellers of coastal real estate” to prepare a coastal hazards disclo-
sure statement (a form that would be provided by the CRC at no cost to the seller) to each prospective pur-
chaser of the real property. A majority of the steering committee recommends that the General Assembly
consider this bill. However, it is important to note that the steering committee did not unanimously agree
to this recommendation.
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As the US seeks to decrease its dependency on fossil fuels for energy production, interest has grown in
developing alternative energy sources, such as solar and wind energy. A recent indication of this is in the
Energy Policy Act of 2005, which encourages development of alternative sources of energy as part of
a national strategy to make the US more energy-independent. Part of this strategy includes ocean-based
alternative energy development, which includes harnessing the power of the ocean itself through currents
and waves, as well as capturing the flow of ocean winds as potential alternatives to traditional fossil fuel-
based energy sources.

“Ocean energy,” a term used to describe renewable energies, including wave, current and tidal energies, is a
type of hydropower. In the US, hydropower projects onshore are currently regulated by the Federal Energy
Regulatory Commission (FERC), pursuant to the Federal Power Act™® (FPA). Additionally, such projects
may be subject to regulation by the Corps and other federal agencies and various state-level agencies,
depending on the scope of the project.

The major impediments to siting ocean-based alternative energy facilities include: regulatory uncertainties;
finance issues; environmental concerns; technological constraints; ability of the national electrical grids to
handle and distribute surplus energy generated by wind turbines; and user conflicts.”” The vatious alterna-
tive energy technologies that may be utilized off North Carolina’s coast are addressed in this chapter.

Wind Energy

One form of ocean-based alternative energy is wind. Ocean-based wind facilities have been proposed off
the coasts of Massachusetts (Cape Wind)® and Delaware (Bluewater Wind).®! Other states, such as New
Jersey and Rhode Island, also have efforts regarding wind energy development off their coasts. New Jersey
has adopted a renewable energy incentive program® and an offshore wind rebate program for the instal-
lation of meteorological towers,” as well as awarded a $4 million grant to Garden State Offshore Energy
for a 345.6 MW offshore wind facility to be tentatively located 16 miles southeast of Atlantic City.** In
Rhode Island, interest in wind energy development in coastal and offshore waters will likely rise due to the
state’s high renewable energy portfolio standard (16% by 2020).% To help meet this goal, Governor Donald
Carcieri announced in September 2008 that the company Deepwater Wind was chosen to construct a wind
energy project off Rhode Island’s coast.® The project will provide an estimated 1.3 million MWh per year,
which would amount to approximately 15% of the electricity used in the state.”’

The importance of the Cape Wind project cannot be understated, as the original project proposal came at a
time when both state and federal regulatory frameworks did not exist that would allow such a facility to be
permitted. As a result, the Cape Wind project has been subjected to years of state and federal environmen-
tal review. The project has gone through a comprehensive environmental permitting process by numerous
federal and state agencies, under the National Environmental Policy Act and the Massachusetts Environ-
mental Policy Act. As a result of this intensive review, the project has gained the support of national and
regional environmental, health, labor and citizens advocacy groups, and furthermore, the project may serve
as a regulatory foundation/example for how future ocean-based wind turbine facilities will be sited.

A major distinction between the Cape Wind and Bluewater Wind projects is that while the Massachusetts
project was the first marine-based wind facility proposed in the US, the Delaware project represents the
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first wind energy project proposed for open Atlantic Ocean waters. While both projects represent an
important stepping-stone in the lineage of US policy decisions surrounding the permitting and siting of
ocean-based wind facilities, the harsh environmental conditions of the open ocean present a unique set of
considerations for states looking to site facilities in similar locations. Previous attempts to site wind turbines
in the open ocean, such as the one proposed by the Long Island Power Authority (LIPA),” failed due to
high construction costs and hazardous environmental conditions.” The projected cost of the LIPA project
was $150 million when the project first got underway in 2003, but eventually ballooned to $700 million by
the time the LIPA decided to cancel the project.”” Additionally, the LIPA project met design limitations due
to the fact that localized sea conditions in the proposed project area were “three times that of associated
state-of-the art offshore wind projects.”” Also noteworthy is the uncertain future of Bluewater Wind

as a company. In February 2009, Babcock & Brown, the Australia-based company that owns virtually

all of Bluewater Wind, announced plans to liquidate its assets in order to satisfy creditor claims. This means
that Bluewater Wind will need to find new financial backing for the Delaware project.”

Despite the limitations and in-depth review surrounding past projects, some coastal states are attracted to
wind not only as a potential alternative energy source, but also as a potential generator of royalty revenues
earned from the leasing of State-owned submerged lands. For example, Texas has issued leases to its sub-
merged lands to several different companies, each of which has plans to construct wind energy facilities
in State waters.” Despite projections for having some of these proposed facilities online by 2009, no wind
turbines have been placed in Texas waters. Texas has also indicated interest in entering into more leases, but
is having trouble doing so due to recent hurricane activity in the Gulf of Mexico.™

Technical issues also surround the installation of ocean-based wind turbines. Specifically, turbine placement

in ocean waters is limited by depth. Evidence for this claim is apparent in the projects off Massachusetts

and Delaware discussed above, which are proposed for marine locations that are relatively near to the shore.

The reason for this is that current technologies only allow wind facilities to be sited in waters 20 meters

deep or less. Current technologies conceivably would allow wind turbines to be sited in waters up to 30 meters
ot more in depth.”” However it is prohibitively expensive to construct the foundations for, and to locate
facilities in, water deeper than 20 meters.”® Of the approximately 1,470 MW of wind energy produced from
projects offshore in Europe, most of these turbines have been constructed in waters that are less than 20
meters deep.”” This technological dependency on depth provides an interesting requirement for facilities to

be located off the North Carolina coast. At times, the 20-meter depth cutoff limits potential wind turbine
locations to State waters. For example, in the offshore area of Nags Head, the 20-meter line is at times within three
miles of the shore. In other areas along the coast, the 20-meter depth boundary is approximately 10-15

miles offshore.”

There ate other substantial practical, technological and economic factors that make significant develop-
ment of wind turbine facilities difficult. First, there is currently a limited supply of the construction equip-
ment required to build a large number of wind turbines.” As a result, large-scale production efforts and an
immediate dividend from marine-based wind energy would be a challenge. Secondly, construction, opera-
tion and maintenance costs of water-based wind facilities are double that of facilities located on land.*
Third, the cost of wind energy development in coastal or ocean waters is still not competitive with their
land-based counterparts. For example, the projected cost of one MW of electricity generated by the Cape
Wind project is approximately $122, as opposed to approximately $66 for existing traditional land-based
facilities.®" Unless oil prices rise as they did in the summer of 2008, the difference in cost may be greater.
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One final hindrance to large-scale wind energy facility production is that it is unclear how continued market
uncertainty and falling oil prices will inhibit investment in expensive offshore wind development® or how
they may make it more difficult to find financial backers for wind energy projects. Additional government
subsidies and tax credits could provide some incentives to direct capital into offshore projects, but the
lower costs of land-based wind energy may prove more attractive. In fact, the US already has begun to see
a shift in preference to terrestrial applications, as exemplified by one company in Texas that abandoned its
submerged lands leases in the Gulf of Mexico and moved its efforts to developing a land-based wind
facility.®

Based on the information available for existing and proposed ocean-based wind projects, there should be
an examination of a number of characteristics that, when employed in North Carolina’s coastal and ocean
environments, would generate difficulties or barriers to the instillation of a marine application. First and
foremost, turbines are expensive to construct—in the range of $1 billion to $2 billion.** Also, turbines oc-
cupy a large water area, in the range of 30 square miles,* which means that other uses will no longer be able
to occupy the substrate, water column or air space in areas where turbines are installed. This segregation of
space generates a higher potential for user conflicts, and significant consideration will have to be given to
impacts turbines may have on competing biological, commercial and recreational uses. It is highly possible
that these competing uses will restrict the permitting of wind facilities, as they will have higher priority for
enhancement or protection that has been previously awarded by the State. For example, critical habitats,
artificial reefs and areas with significant archaeological resources will have to be avoided. Furthermore,
applications or uses characterized by a more mobile or transient characteristic, such as shipping lanes and
military air space, also must be avoided.

Thirdly, as current technologies and economics relegate turbines to waters no deeper than 20 meters, the
facilities will, in most cases, be visible from shore. Another consideration, and perhaps the most significant for
North Carolina’s coastal climate, is that current technology requires facilities to be sheltered from extreme

86

ocean wave action and storms.” Consequently, the risk of tropical storms, hurricanes and not’easters

makes coastal and offshore North Carolina a less than optimal location.

In an effort to encourage development of alternative energy resources a number of states have imple-
mented a variety of ocean-based energy initiatives within their borders. For example, with the passage of its
Energy Act in 2000, Florida created a host of incentives to promote alternative energy technologies. These
include the Renewable Energy Technologies Grants Program, Solar Energy System Incentives Program
and a tax-free event for energy-efficient items.”” The grants program provides matching funds for projects
that relate to renewable energy from a fund of $12.5 million. In its first year, the program funded eight
projects, including two wind energy projects.®® All of these programs provide incentives to private parties,
as well as to government agencies to develop and utilize these energy resources. Similarly, California has
an incentive-based program.*” However, neither state currently has an incentive program for prospective
projects to utilize ocean energy. Instead, California has exclusive grant programs only for wind energy and
solar energy. The state has an array of other grant / incentive programs that could potentially include ocean
energy projects, but there is no funding exclusively dedicated to ocean-based energy. Florida also has
dedicated funding to support solar energy and bio-fuels, but not to ocean-based energy.

Despite the challenges water-based wind energy projects face, North Carolina does have significant wind
resources. According to the wind resources mapping project conducted by the company AWS TrueWind
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for the North Carolina State Energy Office, North Carolina has significant wind resources along the Outer
Banks.” Wind facilities potentially could be constructed in sounds, state coastal waters, or in federal ocean
waters. Since these wind projects would include placing permanent structures in public trust waters,

federal permits, State permits, or perhaps both will be required for construction, operation and mainte-
nance of the facility. Wind facilities, however, do not include only the wind turbines and platforms, but also
transmission cables to route energy from offshore to land. Therefore, land-based substations, dredging and
construction activities, among others, will be required to connect produced energy to the national grid.”
Therefore, even if a wind energy facility is sited in federal waters off the coast of North Carolina, it is likely
that State easement requirements and other regulations will apply during the transmission of energy.

Wave Energy

Wave energy is a term used to describe the electrical energy that can be harvested from ocean waves. Waves
possess a great amount of energy that can be extracted from either the motion of the wave’s surface or the
pressure beneath the surface. There are several devices that can be used to transform the potential energy
of the wave into electrical energy.

« Terminator Devices are placed vertically in the water. These devices use the changes in pressure
beneath the surface of a wave to power a turbine to generate electricity. These devices are suitable
for use in shallows, where they are attached to the sea floor, or in deeper waters, where they are
attached to a floating grid.

Figure 3: Terminator Device °*

« Overtopping Devices operate similarly to dams. They are large reservoirs, constructed to trap in
coming waves. The water level within the reservoir eventually rises above the level of the sur-
rounding water. It is then released and as it falls down to the level of the surrounding water,
it powers hydroelectric turbines.

overiopping
ESErvoir j:—-\
) | ——
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Figure 4: Overtopping Device *

| page2l |



Chapter 2: Ocean-Based Alternative Energy i

* Attenuators are long, segmented cylinders which rest atop the watet’s sutrface, perpendicular to
the shoreline. As waves pass beneath the cylinders, the differing wave heights cause the seg-
ments to flex. This flexing motion activates a hydraulic pump, creating electricity.

PFELAMIS WAVE POWER GENERATOR
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& J0MW wave farm madites that together generats TSIKW.
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Figure 5: Attenuator **

* Point Absorbers consist of a fixed outer cylinder and a mobile inner buoy. They are placed vertically
in the water. As the wave passes, the changing pressure causes the buoy to rise or fall within the
fixed cylinder. The movement of the buoy powers an energy converter.”
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Figure 6: Point Absorber
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Terminator devices, for example, are placed vertically in the water, and these devices use changes in pres-
sure beneath the surface of a wave to power a turbine and generate electricity. These devices are suitable for
use in shallow waters, where they are attached to the sea floor, or in deeper waters, where they are attached
to a floating grid. Additional devices include overtopping devices constructed to trap incoming waves;
attenuators, which rest atop the water’s surface, perpendicular to the shoreline; and point absorbers placed
vertically in the water to react to the changing pressure of passing waves.

Despite the variations in water column or surface placement, each of these technologies will have similar
issues and use considerations when sited in the State’s coastal environment. While energy facilities may be
capable of extracting large amounts of renewable energy, the installation and removal of these facilities
must be undertaken with care as their use has the potential to produce adverse environmental impacts. For
example, the impact these facilities will have on shipping, boating and other marine uses must be researched
and anticipated. MMS has suggested that reduction in wave height,”” noise and spatial conflicts with ship-
ping lanes or fisheries are potential negative impacts of any wave energy facility.”® However, the facilites
may also provide habitat for marine life in years following installation.”

States such as Oregon and Hawaii already have begun adding wave energy to their renewable energy port-
folios and are leading the way in wave energy research. For example, the Oregon State University Wallace
Energy Systems and Renewables Facility has been researching the feasibility of large-scale wave energy
facilities since 1998."" Additionally, the State of Oregon is involved in a public-private partnership with the
People of Oregon for Wave Energy Research (POWER) in order to develop a wave energy facility on the
Oregon coast.'”" A 2004 survey of potential wave energy sites identified seven locations along the Oregon
coast that would be capable of supporting a 1500 MWh annual output wave energy facility. The survey
also found these sites could support a transition from 1500 MWh to 300,000 MWh output annually from a
commercial facility.'”” Oregon has two energy plans that it is implementing that look to increase renewable

103 3nd a Renew-

energy usage in the public and private sectors. These are the State’s 2007-2009 Energy Plan
able Energy Action Plan'" supervised by the Renewable Energy Working Group, a collaboration involving

the Oregon Department of Energy and the Governor’s Office.

awaii has been testing wave energy technology since , an e State’s alternative energy objectives
H has been testing gy technology 2004, and the State’s alternat gy object

195 Hawaii also has cre-

include increasing indigenous energy production and reducing greenhouse gases.
ated renewable energy portfolio standards that require electric utilities to derive 20% of their energy from
renewable resources by 2020.'% The Hawaii Legislature has introduced two bills that could provide $20
million to support a three-turbine wave enetgy site proposed for the waters off the north coast of Maui.'”

The project is estimated to be complete in 2009.

Internationally, there have been efforts to develop wave energy projects as well. For example, Pelamis
Wave Power Company has placed online the first commercial-scale wave energy “farm” off Portugal,
which could power as many as 15,000 homes."® Pelamis also is involved in other projects in Scotland and
England."” Another group, the European Matine Energy Centre (EMEC), is an organization backed by
the government of Scotland that provides developers of wave and tidal energy devices with a performance

testing facility that would enable them to link their prototypes to the national electric grid for testing.'"
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While coast states such as Oregon have strong potential for wave energy development, an important
question is whether North Carolina has sufficient wave density to make energy development feasible.
As part of an ongoing study conducted by Dr. Len Pietrafesa and colleagues at North Carolina State
" the wave energy signatures off North Carolina and South Carolina were lower compared
to that of Oregon. As the graph below illustrates, Oregon has three times the wave energy of North
Carolina, while the average monthly wave heights for North Carolina and South Carolina are comparable.
However, further research is needed on North Caroline’s wave energy potential.

University,

Wave Energy off Oregon (red) vs. NG (blue) and SC (green)
Wave anargy off Oregon is ~ 3 X's that of the Carolinas
Nir | an Pietrafeca lim Frnns NESL

SIHEC Moty Avedngod W Hcight Dita for 2004

Figure 7: While not dispositive, the graph highlights the need for further study
of North Carolina’s wave energy potential.

Current Energy

Current energy refers to energy that can be produced from ocean currents, as opposed to tidal currents.
Ocean currents flow in one direction at a relatively constant speed, whereas the flow of tidal currents
is bi-directional and varies regionally and through tidal cycles. The Gulf Stream is an example of a warm
ocean current, which flows up the eastern coast of the US. Due to its density, moving water can generate
many times the energy of an equivalent amount of airflow.'"? Current energy production is a relatively new
concept, and there are limited technologies available to convert the energy.

* Horizontal Axis Turbines are similar in design to wind turbines. The turbines would be attached
to the sea floor in order for it to stay upright as the current flows through the turbines, generating
electricity.

« Vertical Axis Turbines rotate on a vertical axis, like a revolving doot."® These also would be attached
to the sea floor so that the current can flow through the turbine.
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Groups of turbines could be arranged much like proposed wind energy sites. There is potential for exploit-
ing this form of energy, according to a white paper on ocean current energy potential on the OCS that was

prepared by MMS:

The total worldwide power in ocean currents has been estimated to be about 5,000 GW, with power
densities of up to 15 kW/m? The relatively constant extractable energy density near the surface of
the Florida Straits Current is about 1 kW / m2 of flow area. It has been estimated that capturing just
1/1,000th of the available enetrgy from the Gulf Stream, which has 21,000 times more energy than
Niagara Falls in a flow of water thatis 50 times the total flow of all the world’s freshwater rivers, would
supply Florida with 35% of its electrical needs. '

However, there are potential difficulties as well. Since the technology is still in its infancy, the cost associ-
ated with its implementation likely would be high. Turbines will have to be protected from corrosion and
marine growth because of their location. Therefore, maintenance may be a challenge. Furthermore, finding
appropriate sites for such turbines will require detailed research into the characteristics of ocean currents
off the North Carolina coast.'”

Tidal Turkbine

..

|

Tanbad

Figure 8: Horizontal Axis Turbine ''° Figure 9: Vertical Axis Turbine 1"

Additionally, there may be adverse environmental effects from the construction and placement of these
turbines to fish or other marine life. Another concern is the effect that large-scale current energy extraction
would have on the ocean current’s own energy. If the energy loss of the current is significant, it may have
far-ranging effects.!”® Florida Atlantic University’s Center of Excellence in Ocean Energy Technology
has begun a pilot program that will explore the feasibility of harnessing ocean current energy in the Gulf

Stream,'"” including the environmental effects of the turbines.
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Tidal Energy

Tidal energy is the production of energy from flowing water in rivers, bays, estuaries and coastal waters. There
are two primary technologies that harness tidal energy, which are tidal barrage plants and tidal in-stream
energy conversion (TISEC) devices. Tidal barrage plants operate like dams or overtopping devices. As the
tide flows in, it is trapped in a reservoir. When the tide flows out, the water level of the reservoir is higher than
the surrounding waters. When the water is released, it rushes down, powering turbines that generate electricity.
TISEC devices are horizontal-axis or vertical-axis turbines, like those used to extract current energy. TISEC
devices can be bi-directional, extracting energy from incoming and outgoing tides, and have fewer environ-

mental impacts because they do not trap tidal waters or substantially alter the natural seascape.'®

Liva W alir Misrh

Estuary Fl oo

Figure 10: Tidal Barrage System !

There is the potential for harnessing tidal energy in the US. A 1998 US Department of Energy study estimat-
ed that in the US, “there is an undeveloped in-stream capacity of 70,000 MW. Even if only half of these sites
are commercially viable, there could still be upwards of 40,000 MW of power available.”'** Additional efforts,
like a 2005 the Electric Power Research Institute (EPRI) study, examined the feasibility of tidal energy sites in
the US' and stressed tide type (diurnal or semi-diurnal)'* and tidal current speed'® as the most important
criteria for turbine siting. Since tides, like ocean currents, are fairly stable occurrences there is the potential for

a tidal enetgy system to produce a more predictably energy system than a wind energy application.'*

The present regulatory scheme for installing a TISEC system is quite complex. Under the FPA,'"”” FERC
licenses and regulates all hydropower projects, including tidal energy, in the US. However, in order to be li-
censed by FERC, projects must obtain approval from federal agencies, such as the Corps, NOAA, Fish and
Wildlife Service and Coast Guard, as well as from relevant state agencies.'”

Even with the complex regulatory scheme, one tidal energy project is currently in place. The Roosevelt
Island Tidal Energy project is an experimental tidal energy system installed in New York’s Hast River. The
project uses bidirectional turbines and has provided the city of New York with approximately 50 MWh of
electricity.'® The project suffered early setbacks as strong currents damaged the turbine blades."”” How-
ever, the company has begun testing new designs to correct these earlier flaws."!
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Alternative Energy Development and the Law

As is the case with wind energy, most if not all of the alternative energy projects sited off the North
Carolina coast would include placing permanent structures in public trust waters of the state or federal
government. As a result, federal permits or state permits or perhaps both will be required for construction,
operation and maintenance of the facility. Most facilities also will include more than an energy production
platform, including transmission cables to route energy offshore to land. These facilities will also require
land-based substations, dredging and construction activities, even if the facility is located

in federal waters, projects will require state easements for the transmission of energy onshore."”” Despite
any technical and economic challenges surrounding alternative energy development in North Carolina’s
coastal waters or in federal waters off North Carolina, the legal and regulatory framework for permitting
such projects at the federal and state levels must be understood. The regulatory components of alterna-
tive energy facility siting are discussed below in the context of wind energy, however the laws, regulations
and concerns characteristic of offshore wind energy production will be similar to those for any alternative
energy technology employed off North Carolina’s coast. Since because wave, current and tidal energy
facilities and equipment occupy ecither large areas of the water surface or are suspended from the ocean
bottom, they present some issues not associated with wind turbines. Similarly, wind turbines also will have
unique considerations as they are affixed to the ocean bottom, but also occupy the air space high above the
surface of the water.

Federal Law

At the time the Cape Wind project was proposed, the US had no offshore wind policy or regulatory frame-
work. This was one of the chief criticisms of Cape Wind in its earlier phase of the permitting process,
and many commented on the potential detriments to ad hoc permitting of offshore wind projects

The Energy Policy Act of 2005 addressed this issue peripherally by vest-

ing authority to MMS over federal offshore renewable energy and alternate uses of the nation’s offshore
public lands along the Outer Continental Shelf (OCS)."’ Authority was vested within MMS because of its
long ranging environmental, engineering and regulatory expertise managing energy and mineral resources
in federal waters.

In addition to the Energy Policy Act of 2005, other applicable laws regarding the siting of an offshore
wind energy facility include NEPA, OSCLA, CZMA, RHA, Clean Water Act (CWA), Clean Air Act (CAA),
Endangered Species Act (ESA), Marine Mammal Protection Act (MMPA) and National Historic Preserva-
tion Act (NHPA). The additional laws that may be triggered by the proposal of offshore wind energy
projects are discussed below. The Submerged Lands Act is also relevant, and the current language of the
act may serve as a limitation to wave and tidal energy projects sited in State coastal waters.

National Environmental Policy Act

NEPA requires the federal government to take into account environmental impacts when issuing permits.
When a federal action is proposed, the lead federal agency (since multiple agencies

could have jurisdiction over a proposed project, as in the case of an offshore wind project) conducts an
Environmental Assessment to determine whether the project’s impacts are significant enough to warrant
a full Environmental Impact Statement (EIS), which requires a more rigorous review. If the lead agency
determines instead that a proposed project will not have a significant impact on the environment, then a
Finding of No Significant Impact (FONSI) is issued. However, it is likely the impacts of a proposed
offshore wind project will be deemed significant enough to warrant a full EIS.
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Clean Water Act

The CWA was passed in order to “restore and maintain the chemical, physical, and biological integrity of
713 and the EPA was given jurisdiction to administer the CWA and regulate the dis-
chatge of pollutants into the waters of the US." There are several implementation strategies of the CWA,

the nation’s waters,

a few of which may be relevant to a water-based wind project, including Section 404 for the dredging and

136 and a National

filling of waters and wetlands, Section 401 water quality certification from the state with jurisdiction
Pollutant Discharge Elimination System (NPDES) permit for discharge of pollutants from point sources.
It is likely that a water-based wind energy project would need one or more of these permits, depending on the

project and its proposed location.

Coastal Zone Management Act

The CZMA was passed “to preserve, protect, develop, and where possible, to restore or enhance” the na-

tion’s coastal resources.””” The CZMA encourages the participation of coastal states and provides financial

and technical assistance as incentives. For states that choose to participate, they first must develop a state-

level coastal management plan that defines permissible land and water uses within their coastal zone. Once

a federally approved CMP is in place, federal activities or project proposals that require a federal permit

can be subject to the consistency provision of the CZMA, which requires an activity to be “consistent”

with the enforceable policies of the affected state’s CMP."*® It should be noted that in the case of federal

activities, the agency must consistent to "the maximum extent practicable. If a state determines the activity

is inconsistent with its CMP, then that state may negotiate conditions in order for the activity to become consistent.
However, if negotiations cannot be reached and the inconsistency determination remains (thereby disallowing the activity),
then the applicant may appeal the state's decision to the Sectetary of the US Department of Commerce, who

has the authority to override the state's decision. state ot the federal government. Since coastal states only have

10if a party wishes to lease submerged lands

141

jurisdiction over submerged lands up to three geographical miles,
beyond this limit, then a submerged landslease from the US Department of the Interior is needed.

Rivers and Harbors Act

The Corps of Engineers has jurisdiction over navigable waters of the US, and Section 10 of the RHA requires
a permit for structures or work in or affecting those waters."*? A water-based wind project by its very nature
would require structures to be built over navigable waters, and thus, a Section 10 permit would be necessary.

Endangered Species Act and Marine Mammal Protection Act

An offshore wind project likely would involve impacts to protected wildlife species. If so, review under the
ESA and MMPA also would be needed. Additional review would be needed if a project likely would affect

fisheries or essential fish habitat.'*

National Historic Preservation Act

A wind project proposed off North Carolina’s coast could trigger the NHPA due to the location of ship-
wreck sites along the state’s coast. The NHPA requires a federal agency with direct or indirect jurisdiction
over a proposed federal, or federally assisted, project and the head of the federal agency having authority
to license such project to take into account the effect of the proposed project on any district, site, building,
structure, ot object that is included in, or eligible for inclusion in, the National Register.'*
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Submerged Lands Act

The relationship between federal authority and state authority over wave, current and tidal energy projects
proposed for state coastal waters is a special case and, at this time, rather murky. It is clear that any such
project, to the degree it occupies state-owned submerged lands, would need a lease from the state, and any
transmission lines from the water-based project to shore would need a submerged lands easement from the
state as well. Furthermore, the determination of whether to allow the exploitation of any natural resource in
a state’s waters would be a decision made by the state. Also, normally any royalties derived from such exploita-
tion would belong to the state. However, the use of water for the production of power is a special case.

A coastal state’s title and power to administer the submerged lands and natural resources located in coastal
waters within its jurisdiction is derived from the Submerged Lands Act. The act provides that:

(1) Title to and ownership of the lands beneath navigable waters within the boundaries of the
respective States, and the natural resources within such lands and waters; and

(2) The right and power to manage, administer, lease, develop, and use the said lands and natural
resources all in accordance with applicable state law be, and they are, subject to the provisions
hereof, recognized, confirmed, established and vested in and assigned to the respective States.'*

The problem lies within the definition of “natural resources.” The Submerged Lands Act specifically ex-
cludes from the definition of “natural resources”
power.”* Under the act, the United States retains:

water powet, or the use of water for the production of

All its navigational servitude and rights in and powers of regulation and control of said lands and
navigable waters for the constitutional purposes of commerce, navigation, national defense, and in-
ternational affairs, all of which shall be paramount to, but shall not be deemed to include, proprietary
rights of ownership, or the rights of management, administration, leasing, use, and development of
the lands and natural resources which are specifically recognized, confirmed, established, and vested
in and assigned to the respective States and others by section 1311 of this title.""

Because the use of water for the production of power was not a natural resource specifically vested in the
coastal states by the act, that resource would appear to remain with the federal government.

The reason for the particular language in Section 1301 (e) is likely related to the US Supreme Court decision
in United States v. Chandler-Dunbar Water Power Co.'**In its decision, the Supreme Court stated that “the
running water in a great navigable river is [not] capable of private ownership.”'*’ Therefore, there can be no
Fifth Amendment claim for compensation when the federal government, for any purpose, interferes with
the use of the flow of a navigable stream or river."”” The language in the Submerged Lands Act negates any
claim that the act changes this basic contention and other related US Supreme Court decisions.

The implications of this cutious'™" split of control over water for power production are uncertain. Although
submerged lands leases and easements may be necessary for wave, current and tidal energy projects located

in North Carolina’s coastal waters, the authority to decide whether and how to exploit this important
resource may be vested to the federal government. North Carolina should encourage Congress to amend the
Submerged Lands Act to make clear that control of the use of state ocean waters for the generation of
energy is in the hands of the State.
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Future Regulation

While not yet in effect at the time of this report, the federal government is moving forward with develop-
ing a regulatory program for alternative energy development on the OCS. The Energy Policy Act of 2005
authorized the Department of the Interior to grant leases, ecasements and rights-of-way for energy-related
development on the OCS."* The OCS is the area of seafloor and subsutface between the seaward bound-
ary of the states’ territorial sea and the boundary of federal jurisdiction. Currently, MMS is developing
regulations that will shape the development of energy production on the OCS. MMS completed its OCS
Alternative Energy and Alternate Use Programmatic Environmental Impact Statement (EIS) in 2007."
This EIS outlines the possibilities for alternative energy development in the OCS. In July 2008, MMS
unveiled proposed rules to govern alternative energy projects and alternate uses of existing facilities for
the OCS. The proposed rules are comprehensive in scope and apply to leasing, construction, operations and
decommissioning of facilities."”* In the meantime, MMS has enacted interim policy to authorize resoutce as-
sessment and technology testing activities in support of future alternative energy development on the OCS.

However, there has been disagreement between MMS and FERC over which regulatory agency has pri-
mary jurisdiction over hydropower projects, such as wave and ocean current energy projects, on the OCS.
It is important to note that this dispute does not extend to wind energy projects on the OCS. MMS has
contended that it has jurisdiction based on the Outer Continental Shelf Lands Act and the Energy
Policy Act of 2005, while FERC has contended the Federal Power Act provides them with such authority,
including over projects on the OCS."” The Department of the Interior and FERC stated their intent to
work together to resolve this disagreement, and both agencies have signed a memorandum of understand-
ing to that effect. According to Secretary of the Interior Kenneth Salazar, “a broader memorandum of
understanding outlining the process by which permits and licenses related to offshore renewable energy
resources would be developed.”'*

North Carolina Law and Alternative Energy Facilities

Any alternative energy projects sited within three miles of North Carolina’s coast or within its estuarine
waters would be located in State waters and require authorization by the State. In addition, transmission
lines and related infrastructure for bringing power generated by alternative energy facilities, such as wind
turbines, located in federal waters, would cross State-owned submerged lands and coastal areas of environ-
mental concern regulated under the CAMA program. Therefore, certain North Carolina laws and regula-
tions will apply to aspects of alternative energy projects located solely in federal waters. Finally, under the
CZMA consistency provision, North Carolina also will have a voice on projects looking to place alternative
energy facilities in federal waters adjacent to State waters.

Regulatory Framework Issues

North Carolina has not developed policy to govern water-based alternative energy projects or the necessary
regulatory framework for the siting of these facilities. This may change regarding wind energy, if

H.B. 809 is passed into law. H.B. 809 was introduced during the 2009-2010 session of the General Assembly
and would, if enacted, vest permitting authotity of wind energy along the North Carolina coast to the CRC."’
The introduction of this bill underscores the need for a regulatory framework to provide the legal tools
necessary to evaluate project proposals, or components of projects, to be located in State waters. A regula-
tory framework will provide such projects with the necessary legal rights to proceed with a clear expecta-

tion of what would be required by the permitting process. It would also allow the State’s Coastal Program

| page 30 |



i Developing a Management Strategy for North Carolina’s Coastal Ocean

to have federally approved enforceable policies in place for the purpose of reviewing projects to be sited
in federal waters under the CZMA consistency provision. Since H.B. 809 has not been passed into law yet
at the time of this writing, the report will focus on regulatory issues that are still present. Among the issues
that need to be addressed to create an effective regulatory framework are:

* The roles of the Coastal Resources Commission, Utilities Commission and Environmental
Management Commission, and which commission will take the lead; and

* Which existing statutes and regulations are applicable to water-based alternative energy projects;
the gaps that exist within those statutes and regulations; the barriers existing statutes and
regulations present to siting these projects in State waters; and the ways in which the State
could address any gaps or deficiencies.

Regulatory Authority of the Coastal Resources Commission, Utilities Commission and Environmental Management Commission

One major question is whether primary jurisdiction over permitting a water-based wind project would fall
under the CRC, the Utilities Commission or the EMC. With respect to the regulatory authority of the CRC
and the Utilities Commission, the question seems to depend on the definition of “development” that is set
forth in CAMA, which requires a permit from the CRC if a proposed project will be located in an area of
environmental concern.” “Development” is defined as:

Any activity in a duly designated area of environmental concern (except as provided in paragraph
b of this subdivision) involving, requiring, or consisting of the construction or enlargement of
a structure; excavation; dredging; filling; dumping; removal of clay, silt, sand, gravel or minerals;
bulkheading, driving of pilings; clearing or alteration of land as an adjunct of construction; altera-
tion or removal of sand dunes; alteration of the shore, bank or bottom of the Atlantic Ocean or
any sound, bay, river, creek, stream, lake or canal; or placement of a floating structure in an area of
environmental concern identified in G.S. 113A-113(b)(2) or (b)(5)."’

The statute lists exceptions to the definition of “development” including “work by any utility and other
persons for the purpose of construction of facilities for the development, generation, and transmission of
energy to the extent that such activities are regulated by other law or by present or future rules of the Utilities
Commission regulating the siting of such facilities (including environmental aspects regarding siting) and

work on facilities used directly in connection with the above facilities.”*

Under the NC Public Utilities Act, the Utlities Commission regulates public utilities.'" The definition of
“public utility” includes facilities that generate electricity to be furnished to public for compensation,'®
which would encompass water-based alternative energy facilities. Therefore, 7 the extent that activities asso-
ciated with the construction, operation, and maintenance of such facilities are addressed in rules of the
Utlities Commission, CAMA permit requirements would not apply. However, because presently existing
Utilities Commission rules do not address the environmental and other unique impacts associated with

163

placing alternative energy generating facilities in state estuarine AECs or ocean waters AECs,'” existing

CAMA permit requirements would apply to any such development.

Water-based alternative energy facilities, whether located in state or federal waters, will require transmission
lines to bring the energy to shore-side receiving facilities. Here, there also is a potential conflict between the
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role of the Utlities Commission and the CRC. The Ultilities Commission is authorized to regulate transmis-
sion lines.!® N.C. Gen. Stat. Section 62-101 states that:

(a) No public utility or other person may begin to construct a new transmission line without first
obtaining from the Commission a certificate of environmental compatibility and public

convenience and necessity.'®

An applicant for such a certificate must file an application containing the following information,
pursuant to N.C. Gen. Stat. Section 62-102(a)(4):

An environmental report setting forth:

* The environmental impact of the proposed action;
* Any proposed mitigating measures that may minimize the environmental impact; and
* Alternatives to the proposed action.

The commission may issue the certificate for construction of the proposed transmission line if it
finds, pursuant to N.C. Gen. Stat. Section 62-105(4) and (5):

* That the impact the proposed transmission line will have on the environment is justified
considering the state of available technology, the nature and economics of the various
alternatives, and other material considerations; and

* That environmental compatibility, public convenience, and necessity require the
transmission line.

Insofar as construction of a transmission line in AECs is concerned, it is the Utilities Commission that
has the ultimate statutory authority over the issuance of the necessary permission to construct the line.
Furthermore, it is the Utilities Commission that is charged with weighing the environmental impacts of any
proposed transmission line. Therefore, if the Utilities Commission chooses to address the environmental
impacts, the activity would not be “development” requiring a CAMA permit from the CRC. However, the
current practice is for the Utilities Commission to defer to the CRC.

The EMC also may play a substantial role in the permitting of alternative energy facilities in North
Carolina’s coastal waters. In 2007, the General Assembly granted the EMC the authority to:

Establish a procedure for evaluating renewable energy technologies that are, or are proposed to
be, employed as part of a renewable energy facility, as defined [and to establish| standards to en-
sure that renewable energy technologies do not harm the environment, natural resources, cultural
resources, or public health, safety, or welfare of the State; and, to the extent that there is not an
environmental regulatory program, establish an environmental regulatory program to implement

these protective standards.'*

This means the EMC’s authority extends to all forms of renewable energy, whether land-based or water-
based, which would include wind energy. What is unclear at the time of this report is what the relation-
ship will be between the CRC and the EMC. Will the EMC defer to the CRC’s rules for projects located
in AECs? If passed into law, H.B. 809 would address this issue, because the bill would grant authority to
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the CRC to permit wind energy facilities on the coast.'”

This makes sense because the CRC’s regulatory
program to implement CAMA is an existing one and already has some rules and standards that would be
applicable to water-based alternative energy facilities and has a developed expertise about development in
coastal AECs. However, if the bill is not passed, in the interim, the two commissions

could enter into a memorandum of understanding to clarify how authority over alternative energy projects
in AECs would be handled.

Insofar as the permitting of transmission lines, the Utilities Commission would still appear to be the entity

empowered to issue the necessary certificate authorizing the construction of such lines. However, there i

a potential conflict between the authority of the EMC and the Utilities Commission. If the EMC’s rules
would prohibit the placement of transmission lines in a certain location, the issue is whether the Ultilities
Commission is bound by the rules. N.C. Gen. Stat. Section 62-105(a) allows the Utilities Commission to
weigh the adverse environmental impacts against the state of technology, the nature and economics of
various alternatives, and other material considerations. However, Section 143B-282(a), which is the later
statute, would appear to empower the EMC to establish environmental standards that are binding on other
state entities, such as the CRC and Ultilities Commission, when authorizing renewable energy technologies.

Leases and Easements for Alternative Energy Projects

Another issue of some concern is how a project sponsor may obtain the legal rights to occupy State coastal
waters and State-owned submerged lands. It is unclear whether the existing statutes provide adequate au-
thority to grant all the necessary rights needed to place an alternative energy facility and infrastructure on
State-owned submerged lands. What is clear is that given the complexity of the issues surrounding place-
ment of alternative energy facilities in State waters, a comprehensive statute should be enacted and a set of
rules developed similar to those being developed by MMS for similar activities in federal waters.

Under N.C. Gen. Stat. Section 146-10, DOA is authorized to lease or rent “vacant and unappropriated”
lands, swamplands and lands acquired by the State, upon terms DOA deems proper. However, that author-
ity may not be sufficient to allow the siting of wind turbines in State coastal waters. DOA has authority
under Section 146-10 to enter into leases of State-owned submerged lands, but is missing express author-
ity to lease the right to use the water column and air space above those submerged lands. Energy facilities
such as wind turbines are different from piers or isolated structures located in state waters. Although an
individual wind turbine may occupy only a small portion of State-owned submerged lands and a small por-
tion of the water column, the total project will occupy a large area of State-owned submerged lands, many
segments of the water column, and the turbines will intrude several hundred feet into the air space. Wave,
tidal or current energy equipment may be attached to the bottom, but also will occupy large areas of the
surface water or the water column. Section 146-10 does not provide DOA with explicit authority to grant
the necessary legal rights to occupy the water column, the water surface or the significant portions of the
air space above public trust submerged lands and waters.

N.C. Gen. Stat. Section 146-11 also grants certain authority to DOA. This statute allows the agency to grant
easements, rights-of-way, dumping rights and other interests in State lands when such rights are necessary
“to cooperate with the federal government, utilize the natural resources of the State or otherwise serve the
public interest.” This does provide DOA with authority to grant the necessary permission for the place-
ment of transmission lines in State waters. However, this statute, as is the case with Section 146-10, does
not expressly authorize DOA to grant rights to occupy the water column, water surface or air space above
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the water’s surface. Consequently, a comprehensive statute similar to Section 146-12 regarding riparian
casements should be enacted, and the appropriate commission should develop comprehensive rules similar
to those that are being developed by MMS regarding alternative energy and alternate uses of existing facilities
on the OCS.

The CRC’s Statutory Authority

Although the CRC has statutory authority to develop regulations governing the siting of wind, wave, tidal

and current energy generation facilities and equipment in public trust waters, it has not promulgated regu-
lations addressing the unique issues they pose. Expansion of alternative energy facilities is a State priority,
and the CRC, by providing a known regulatory framework, could help promote that priority. Having such
regulations in place prior to the filing of any application for siting such energy facilities or equipment in
State coastal waters or in federal waters would assure that all significant impacts of such projects would
be addressed during the application process and would provide meaningful guidance as to CRC policy for
entities considering undertaking such projects and a regulatory framework which would encourage invest-
ment in such projects. In addition, the State also would have a set of enforceable policies for purposes of
CZMA consistency review of any similar projects proposed for federal waters.

The circumstances under which the CRC may deny a permit are set forth in N.C. Gen. Stat. Section 113A
120 regarding the granting or denial of permits. The statute provides that:

(a) The responsible official or body shall deny an application for a permit upon finding:

(1) In the case of coastal wetlands, that the development would contravene an order that has been
or could be issued pursuant to G.S. 113 230.

(2) In the case of estuarine waters, that a permit for the development would be denied pursuant to
G.S. 113 229(e).

(3) In the case of a renewable resource area, that the development will result in loss or significant
reduction of continued long range productivity that would jeopardize one or more of the water,
food or fiber requirements of more than local concern identified in subdivisions a through ¢
of G.S. 113A 113(b)(3).

(4) In the case of a fragile or historic area, or other area containing environmental or natural
resources of more than local significance, that the development will result in major or
irreversible damage to one or more of the historic, cultural, scientific, environmental or scenic
values or natural systems identified in subdivisions a through h of G.S. 113A 113(b)(4).

(5) In the case of areas covered by G.S. 113A 113(b)(5), that the development will jeopardize the
public rights or interests specified in said subdivision.

(6) In the case of natural hazard areas, that the development would occur in one or more of the
areas identified in subdivisions (a) through (e) of G.S. 113A 113(b)(6) in such a manner as to
unreasonably endanger life or property.

(7) In the case of areas which are or may be impacted by key facilities, that the development is
inconsistent with the State guidelines or the local land use plans, or would contravene any of
the provisions of subdivisions (1) through (6) of this subsection.

(8) In any case, that the development is inconsistent with the State guidelines or the local land
use plans.
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(9) In any case, that considering engineering requirements and all economic costs there is a
practicable alternative that would accomplish the overall project purposes with less adverse
impact on the public resources.

(10) In any case, that the proposed development would contribute to cumulative effects that would
be inconsistent with the guidelines set forth in subdivisions (1) through (9) of this subsection.
Cumulative effects are impacts attributable to the collective effects of a number of projects and
include the effects of additional projects similar to the requested permit in areas available for
development in the vicinity.

(b) In the absence of such findings, a permit shall be granted. The permit may be conditioned upon the
applicant’s amending his proposal to take whatever measures or agreeing to carry out whatever terms
of operation or use of the development that are reasonably necessary to protect the public interest with
respect to the factors enumerated in subsection (a) of this section.

Upon examination of each of the grounds upon which the CRC may deny a CAMA development permit,
it is apparent that only two of the statutory grounds are likely to be relevant to decisions about the siting
of alternative energy facilities. Those two subsections are Section 113A-120(a)(5) regarding public trust
waters and (7) regarding key facilities. Subsection 113A-120(a)(8) regarding inconsistency with land-use
plans, (9) regarding practicable alternatives and (10) regarding cumulative effects may play a role in a particu-
lar project. However, only (a)(5) and (7) would have direct application to all proposals to site facilities in
public waters, and (7) simply incorporates by reference the limitations set forth in (1) through (6). Each of
these grounds for denial of a CAMA major development permit could be relevant to particular projects.
For areas impacted by key facilities, subsection (a)(7) incorporates by reference almost everything that is
in Section 113A-120(a). Especially significant is the denial of a permit on the ground that it is inconsistent
with the State [CAMA] guidelines because, when permits are denied by the CRC, it is usually on the basis

of such inconsistency.'*®

While existing CRC regulations do not specifically address the siting of alternative energy facilities in
coastal waters, the CRC declared that wind turbines were not water-dependent structures and any proposed
project would require a variance from the Commission’s rules. Coastal and ocean waters are public trust

1 and generally in public trust areas uses which are not water dependent are not permitted.”” One

areas,
test of water dependency is that the structure must be placed in a water site in order to perform an essential
function. Wind turbines do not require access to water in order to perform their basic function of gener-
ating wind energy and, therefore, have been declared to fall within the general prohibition against siting
non-water dependent facilities in public trust waters. On the other hand, tidal, current and wave energy
generation facilities and equipment do require placement in coastal or ocean waters in order to perform

their basic function and thus would not fall under the same prohibition.

If wind turbines were proposed for coastal ocean or estuarine waters, then the CRC would need to declare
wind turbines a permissible non-water dependent use. Although the use standards for public trust areas
contain the blanket statement that “uses which are not water dependent shall not be permitted in coastal
wetlands, estuarine waters and public trust areas,” that blanket prohibition is qualified later in the regula-
tion. 15A NCAC 07H.0208(a)(3) states:

When the proposed development is in conflict with the general or specific use standards set forth
in this Rule, the CRC may approve the development if the applicant can demonstrate that the activ-
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ity associated with the proposed project will have public benefits as identified in the findings and
goals of the Coastal Area Management Act, that the public benefits clearly outweigh the long range
adverse effects of the project, that there is no reasonable and prudent alternate site available for the
project, and that all reasonable means and measures to mitigate adverse impacts of the project have
been incorporated into the project design and will be implemented at the applicant’s expense. These
measures taken to mitigate or minimize adverse impacts may include actions that will:

(A) Minimize or avoid adverse impacts by limiting the magnitude or degree of the action;
(B) Restore the affected environment; or
(C) Compensate for the adverse impacts by replacing or providing substitute resources.

Advocates of water-based wind energy facilities seeking a CAMA development permit may make the
following arguments: (1) the long-term energy benefits to the people of the State outweighs any long-term
adverse effects of the project;'”" (2) open water siting of such facilities is preferable to land-based sites; and
(3) steps will be taken to mitigate or minimize any adverse impacts. If water-based wind energy facilities
satisfy this standard for non-water dependent facilities, the question is what other specific standards would
the proposed facility have to meet?

A potential significant barrier to providing the infrastructure necessary to support offshore alternative
energy facilities, especially wind energy development projects, whether located in State or federal waters is
the CAMA prohibition on almost all forms of “development” seaward of the erosion setback lines and on
ot through the beach and dunes.'”” Cutting through the beach and dunes would be necessary for transmis-
sion lines coming from offshore alternative energy facilities, but that activity is currently not permitted
under existing rules.'” Unless excepted, CRC regulation 15A NCAC 07H .0309

prohibits such activity. 15A NCAC 07H.0309 contains a list of eceptions for some types of

development seaward of the oceanfront setback line. However, electrical transmission lines are

not one of the excepted types of development. Furthermore, even excepted development is permitted
only if it is landward of the vegetation line; involves no alteration or removal of primary or frontal dunes
which would compromise the integtity of the dune as a protective landform or the dune vegetation.'™ Since CRC
rules also allow some types of development seaward of the ocean setback line,'” It could provide an exception
for transmission lines thatbring electricity generated by facilities located offshore.

Addressing CAMA Alternative Energy Issues Through the Variance Process

It is possible that the applications for permits to locate transmission lines in State waters that also pass
through beaches and dunes could be addressed through the CAMA variance procedure. N.C. Gen. Stat.
Section 113A-120.1 provides that:

(a) Any person may petition the Commission for a variance granting permission to use the person’s
land in a manner otherwise prohibited by rules or standards prescribed by the Commission, or
orders issued by the Commission, pursuant to this Article. To qualify for a variance, the petitioner
must show all of the following:
(1) Unnecessary hardships would result from strict application of the rules, standards,
or orders.
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(2) The hardships result from conditions that are peculiar to the property, such as the
location, size, or topography of the property.

(3) The hardships did not result from actions taken by the petitioner.

(4) The requested variance is consistent with the spirit, purpose, and intent of the rules,
standards, or orders; will secure public safety and welfare; and will preserve substantial justice.

(b) The Commission may impose reasonable and appropriate conditions and safeguards upon any

variance it grants.'”

The steering committee advises the CRC to amend its coastal energy policies to establish clear guidance
regarding the permitting of alternative energy facilities in State waters rather than rely on the variance
process. This guidance should reference both facility and infrastructure siting on or under State-owned
submerged lands, and across or under beaches and dunes.

Recommendations

Enactment of Comprebensive Statute And Promulgation of Rules Addressing Granting of Ease-
ments and Leases of State-Owned Submerged Lands and Associated Water Column and Air Space
for Alternative Energy Projects

In addition to any necessary CAMA or other state agency permits to site alternative energy projects in
state waters, the developers of such projects will need easements and leases from the State to occupy
State-owned submerged lands and associated water column and air space. In light of limitations in exist-
ing statutes, the steering committee recommends the enactment of a comprehensive statute designed for
alternative energy projects. This statute could be modeled after N.C. Gen. Stat. Section 146-12 (easements
in lands covered by water) and could include such factors as:

* Identification of areas that could be occupied;

* Include submerged lands, water column and air space;

* Establishing qualification criteria to be an acceptable applicant
¢ Duration of the easement or lease;

* Rights of the lease or easement holder;

* Maintenance and decommissioning obligations;

* Performance bonds or other security;

* Compensation to the State;

* Identify other permitted uses in the area;

* Authorize granting of easements for transmission cables; and
* Require all of the above to be subject to CRC, EMC and Utilities Commission permit requirements.

In addition, a set of comprehensive rules for the siting of alternative energy facilities in State coastal waters
should be developed by the EMC or CRC or jointly. These rules could be modeled after the regulations be-
ing written by MMS for alternative energy facilities proposed for siting in federal waters. Furthermore, the
steering committee recommends amendments to the CRC’s rules to establish clear guidance as to under what
circumstances, if any, placement of non-water dependent alternative energy facilities will be permitted for
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location in State waters as well as what infrastructure, such as transmission lines, will be allowed to be located
not only on or under State-owned submerged lands, but also across or under beaches and ocean dunes.

Review and Amendment of Existing CRC Rules Affecting Alternative Energy Facilities Sited in
State and Federal Waters

* The CRC and DCM staff should review 15A NCAC 07M.0400 on coastal energy policies to
ensure it adequately covers alternative energy development and is updated to address new
technologies. Currently, the regulation focuses on oil and gas development and LNG facilities;

* If H.B. 809 is not passed into law, the CRC should adopt a rule creating an exception to the
requirement that structures placed in state waters be water dependent, for the siting of non-water
dependent alternative energy facilities and infrastructure in state waters; and

* The present rules prohibiting the placement of alternative energy facilities in state waters as well
as the location of transmission lines from alternative energy facilities across or under the beach
and ocean dunes be reviewed and modified to permit such activity under appropriate circumstances
and conditions.

Additional Recommendations

The steering committee recommends that the CRC, EMC and Utilities Commission clarify their respec-
tive roles in the development of rules to be applied to alternative energy projects proposed for siting in
state waters.

In 2008, the General Assembly authorized the University of North Carolina to study the feasibility of wind
energy development in Albemarle and Pamlico Sounds. The steering committee recommends that DCM
continue to monitor the progress of this feasibility study.

In light of studies being conducted on the feasibility of wind energy in coastal waters and the sounds, the
steering committee recommends that the CRC not change its definition of water-dependent structures

to include wind turbines. Instead of changing the water dependency requirement to allow wind

turbines in coastal waters, the CRC could craft an exception for water-based wind turbines and develop a
new rule for wind energy projects.
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documents/docs/OCS EIS Whitepaper Wave.pdf. The white paper itself contains more detailed descriptions of these

technologies, as well as energy output estimates.

“Image courtesy Oregon State University Wallace Energy Systems and Renewables Facility, a7 http://eccs.oregonstate.

edu/westf/.
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’Reduced wave height is cited as a consideration in only certain circumstances (e.g., effect on recreational surfers) and is
described as a potential “isolated impact” as a result of wave energy conversion devices. However, this impact would be
observed only one to two km away from the wave energy converter in the direction of the wave travel. This means that
onshore impact would not be significant if the converters were a greater distance from the shore. See Minerals Manage-
ment Service Renewable Energy and Alternate Use Program, “Technology White Paper on Wave Energy Potential on the

US Outer Continental Shelf,” az http://ocsenergy.anl.gov/documents/docs/OCS_EIS_Whitepaper Wave.pdf.
BId.

9()Id'

"Further information about the facility and its research is available at http://eecs.oregonstate.edu/wesrf.

Further information regarding Oregon’s wave energy efforts is available at http://www.oregon.gov/ENERGY/RE-
NEW/Hydro/Ocean_Wave.shtml.

'2EPRI Sutvey and Charactetization of Potential Offshore Wave Energy Sites in Oregon, May 2004, 2-3, at http://www.
oregon.gov/ENERGY/RENEW/Hyvdro/docs/EPRISite Report.pdf.

%A copy of the 2007-2009 Oregon Energy Plan is available at http://www.oregon.gov/ENERGY /docs/Energy-
Plan07-09.pdf.

1A copy of the 2005 Renewable Energy Action Plan is available at http://oregon ENERGY/RENE ocs/Final-
REAPpdf.

1"Haw. Rev. Stat. §226-18.

1%B.]J. Reyes, “Ocean of Energy,” Honolulu Star-Bulletin, February 5, 2008, az http://hawaii.gov/dbedt/info/energy/re-
newable/oceanlinx-sb-2008feb5.pdf.

077,

%Jason Margolis, “Wave Farms Show Energy Potential,” BBC News, March 2, 2007, available at http://news.bbe.co.uk/2/
hi/technology/6410839.stm.

1974,

"""More information about EMEC is available at http://www.emec.org.uk.

Pictrafesa, Len, M. Peng, S. Bao and J. Epps, “Winds, Waves and Sea Level on the North Carolina Coast” (manuscript in
preparation).

"2Minerals Management Service Renewable Energy and Alternate Use Program, “Technology White Paper on Wave

Energy Potential on the US Outer Continental Shelf, a7 http://ocsenergv.anl.gov/documents/docs/OCS_EIS Whitepa-
per_Wave.pdf, 3 (“Water is about 835 times denser than wind, so for the same area of flow being intercepted, the energy

contained in a 12-mph water flow is equivalent to that contained in an air mass moving at about 110 mph”).
OId. at 3
"4, at 3.

"5The North Carolina Coastal Ocean Observing System (http://ncoos.org) is a useful resource for tracking currents off
North Carolina’s coast.

"Image courtesy of the US Energy Information Administration.
"Image courtesy of Pure Energy Systems News.

8Minerals Management Service Renewable Energy and Alternate Use Program, “Technology White Paper on Wave
Energy Potential on the US Outer Continental Shelf, a# http://ocsenergv.anl.gov/documents/docs/OCS_EIS_Whitepa-
per Wave.pdf, 4-5.

"Information regarding the pilot program is available at Florida Atlantic University Center for Ocean Energy Technol-

ogy’s website at http://coet.fau.edu/?p=pilot.

2'Michael B. Walsh, A Rising Tide in Renewable Energy: The Future of Tidal In-Stream Energy Conversion (TISEC), 19
Vill. Envt’l L. J. 193, 202-203 (2008).

?'Tmage courtesy Australian Institute of Energy, Tidal Energy Fact Sheet, a7 http://www.aic.org.au/national /factsheet/
FS10_TIDALY%20ENERGY.pdf.

1214, at 197-98.
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2 All the reports produced by the study are available at http://oceanenergy.epri.com/streamenergy.html#freports.

"»EPRI Guidelines for Preliminary Estimates of Power Production by TISEC Devices 5, available at http://oceanenergy.
epri.com/attachments/streamenergy/reports/TP-001_REV_3 BP_ 091306.pdf.

1214 at 7-8
12674 at 198.
12716 US.C. §791 et. seq.

?Michael B. Walsh, A Rising Tide in Renewable Energy: The Future of Tidal In-Stream Energy Conversion (TISEC), 19
Vill. Envtl L. J. 193, 211 (2008).

®Verdant Power, The RITE Project, available at http://www.verdantpower.com/wp-content/themes/Verdant/down-
loads/VerdantPower RITE.pdf (describing the project’s progress and effects so far).

1Anthony DePalma, “East Rlver Fights Bid to Harness Its Currents for Electricity,” The New York Times, August 13,
2007, available at http: . . % r . : .

7]

132To learn more about how a wind turbine works, visit the Department of Enereoy, “How Wind Turbines Work,” a#
> p gY> >

http://wwwl.cere.energv.gov/windandhydro/wind_howhtml. To learn more about how an offshore wind facility works,

visit British Wind Energy Association, “How An Offshote Wind Farm Works,” a7 http://wwwbwea.com/offshore/howhtml.
13385ee 43 US.C. §1337.

1333 US.C. §1251.

135See id.

Section 401 of the CWA requires certification from the relevant state that the proposed activity will not cause or
contribute to a violation of relevant state water quality standards, before a federal agency can issue a license or permit for
construction or other activity. See 33 US.C. {1341.

1916 US.C. §1452.
13516 US.C. §1456.
139 See id.

40S¢ee Submerged Lands Act, 43 US.C. §§1311-1314. The exceptions to this rule are Texas and the west coast of Florida.
Their jurisdiction extends out nine geographical miles because these states had established their jurisdictions over a larger
area before statechood. See 43 U.S.C. §1312.

""The EPAct gave the Department of the Interior authority to develop and implement an alternative energy and alternate
use program. See Pub. L. No. 109-58, 119 Stat. 868 (codified in 26 U.S.C. and 42 US.C.). See also OCS Alternative Energy
and Alternate Use Programmatic Final EIS a7 http://ocsenergv.anl.gov/index.cfm.

128e¢ 33 US.C. §403.

4 §ee Magnuson-Stevens Fishery Conservation and Management Act, 16 US.C. §1801 et seq. See also Essential Fish Habitat
Regulatory Guidelines, 50 C.ER. §600.

1416 US.C. §470f.
14543 US.C. §1311(a).
14643 US.C. §1301(e).
14743 US.C. §1314.
14209 US. 53 (1913).
914, at 69.

15Id. See also United States v. Willow River Power Co., 324 U.S. 499, 502 (1945). This includes activities not encompassed
by the federal navigation servitude.

5'The reason for the exclusion of the use of water for the production of power probably has nothing to do with wind, wave,
or current energy. That language was most likely included because of concerns about the construction of dams in freshwater
navigable rivers. At the time the act was passed, wave, current, and tidal energy development was far into the future.
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1%2§ee FERC Press Release, “FERC Asserts Jurisdiction Over Outer Continental Shelf Hydroelectric Projects” (October
16, 2008), at http: ferc.gcov/news/news-releases /2008 /2008-4/10-16-08-h-2.asp.

153The full EIS is available online at http://ocsenergv.anl.cov/index.cfm.

3*To read the proposed rules, visit the MMS web page re: regulatory development and policy for its alternative energy
program at http://www.mms.gov/offshore/AlternativeEnergy/Regulatorylnformation.htm. Scroll down to the “rule
development” section.

1%See FERC Press Release, “FERC Asserts Jurisdiction Over Outer Continental Shelf Hydroelectric Projects” (October
16, 2008), at http: ferc.gcov/news/news-releases /2008 /2008-4/10-16-08-h-2.asp.

FERC and Department of the Intetior Press Release, “Interior and FERC Announce Agreement on Offshore Renew-
able Energy Development” (March 17, 2009), a7 http: fer n news-releases/2009/2009-1/03-17-0

TH.B. 809 also provides a definition of “wind energy facility” and a general overview of the permit process for such

a facility if sited on the coast. The text of H.B. 809 can be found at http://www.ncga.state.nc.us/Sessions /2009 /Bills/
House/HTML/H809v1.html.

138 §ee N.C. Gen. Stat. {113A-118(a).
NL.C. Gen. Stat. §113A-103(5)a.
19NLC. Gen. Stat. §113A-103(5)b.
1615¢e N.C. Gen. Stat. §62-2(b).

122“Public utility” means “a person, whether organized under the laws of this State or under the laws of any other
state or country, now or hereafter owning or operating in this State equipment or facilities for: producing, generating,
transmitting, delivering or furnishing electricity, piped gas, steam or any other like agency for the production of light,
heat or power to or for the public for compensation; provided, however, that the term ‘public utility” shall not include
persons who construct or operate an electric generating facility, the primary purpose of which facility is for such person’s
own use and not for the primary purpose of producing electricity, heat, or steam for sale to or for the public for com-
pensation.” N.C. Gen. Stat. {62-2(b).

1 etter of Robin W. Smith, Asst. Secretary for Environment, NC Department of Environment and Natural Resources,
to Renewable Energy Committee of the NC Environmental Management Commission, November 12, 2008, p. 5. See generally
N.C. Gen. Stat. §62-110 and §62-110.1 (environmental considerations not mentioned as factor in granting certificate of
necessity and convenience).

1645¢e N.C. Gen. Stat. §62-101.

1N.C. Gen. Stat. §62-101(a). There are some exceptions but none would be applicable to transmission lines coming from
water-based alternative energy production facilities. See N.C. Gen. Stat. §62-101(c).

1662007-397 N.C. Sess. Laws 9.

!In addition to H.B. 809, in a memo to the Environmental Review Commission, the Renewable Energy Committee of
the EMC also recommended that permitting wind energy facilities on the coast be vested in the CRC. See Memorandum
from the Renewable Energy Committee of the Environmental Management Commission to the Environmental Review
Commission, “Development of a Wind Energy Permitting Program in North Carolina,” pg. 5 March 16, 2009).

1%8Telephone interview with Allen Jernigan, Special Deputy Attorney General, North Carolina Department of Justice
P g P puty Y p
(February 23, 2009).

19985ee 15A NCAC 7H.0207(a) (description of public trust areas). See also 15A NCAC 7H.0206(a). The use standards for
estuarine waters are the same as those applicable to public trust areas. 15A NCAC 7H.0206(d).

015A NCAC 7H.0208 states: (a) General Use Standards (1) Uses which are not water dependent shall not be permitted in
coastal wetlands, estuarine waters, and public trust areas. Restaurants, residences, apartments, motels, hotels, trailer parks,
private roads, factories, and parking lots are examples of uses that are not water dependent. Uses that are water dependent
may include: utility easements; docks; wharfs; boat ramps; dredging; bridges and bridge approaches; revetments, bulkheads;
culverts; groins; navigational aids; mooring pilings; navigational channels; simple access channels and drainage ditches.

'One of the legislative goals for CAMA is to establish policies, guidelines and standards for “the economic development
of the coastal area.” N.C. Gen. Stat. {113A-102(b)(4)(b).

725¢¢ 15A NCAC 7H.0301 et seq. See also 15A NCAC 7H.0306.

| page43 |



Endnotes — Chapter 2 i

""The general permit for the installation of aerial and subaqueous utility lines is not applicable to the ocean hazard area
AEC. See 15A NCAC 7H.1601. The ocean hazard AEC includes the ocean beaches, frontal dunes, and inlet areas as well
as other areas. See 15A NCAC 7H.0301.

17415A NCAC 7H.0309(a).
515A NCAC 7H. 0309(d).
176 $4e also 15A NCAC 7J.0701.
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Chapter 3: Ocean Outfalls

Ocean outfalls are pipes or tunnels that carry municipal or industrial wastewater, stormwater, sewer
overflows or cooling water to the ocean, where they are discharged. Discharge can takes place either
above or beneath the water’s surface. Usually, the discharge is treated before it reaches the ocean, but not
always. Ocean outfalls are utilized in many coastal states in the US, including North Carolina. Currently,
there are 15 active ocean outfall systems along the coast—eight in Dare County, one in Kure Beach, five
in Emerald Isle and one in Atlantic Beach.'” There is also an ocean outfall operated by Progress Energy
in Brunswick County. It is important to note, however, that the majority of these outfalls are for the
discharge of stormwater, not wastewater.'”® However, the ocean outfall system operated by Progress
Energy does include a low percentage of wastewater among its discharge.'” Although a majority of the
outfalls in North Carolina are for stormwater, this chapter will focus on the potential for outfalls for
wastewater as an emerging issue.

Wastewater in North Carolina’s coastal region traditionally has been disposed of through central collection
and treatment facilities or by underground septic systems. Past efforts, including “North Carolina’s Ocean
Stewardship Area: A Management Study,” cited location and local oceanographic conditions as variables
contributing to the success or failure of ocean outfall design. In the eatly 1990s, the widespread distribution
of North Carolina’s coastal population was seen as a major limiting factor in the development and siting
of ocean outfalls, as it adds significant cost to the construction of an extensive collection and disposal
system.'™ However, as coastal communities continue to experience significant population growth, the
demands for municipal sewage treatment will continue to grow.

Ocean outfalls in North Carolina have been the subject of several initiatives, including the 1993 North Car-
olina Ocean Outfall Forum'' and a study commissioned by the Regional Wastewater Task Force.'®* More
recently, the North Carolina CHPP also contained recommendations relative to ocean outfall development.

Other references to ocean outfalls can be found under N.C. Gen. Stat. Section 143B-434.01, which calls for
the generation of a Comprehensive Strategic Economic Development Plan and contains a reference sug-
gesting that, as part of an environmental review, data regarding the “assimilative capacity of riverine, estua-
rine or ocean outfalls” is to be included as a first step to developing a plan under the statute.'® In addition
to establishing the EMC and authorizing it to adopt water quality standards for water quality classifications of
state water, N.C. Gen. Stat. Section 143 Article 21 outlines the State’s water quality strategy.'™ North Carolina
has not developed a classification for its coastal-ocean waters, other than those in place for tidal salt waters.
Instead, the EMC in 1983 adopted EPA standards for the discharge of wastewaters to the Atlantic Ocean.
Article 21 does, however, specifically prohibit discharges into ocean water:

Unless permitted by a rule of the Commission, the discharge of wastes... to the open waters of
the Atlantic Ocean over which the State has jutisdiction is prohibited.'®

Furthermore, Article 21 states that, in developing stormwater runoff rules and programs, the EMC may
“utilize stormwater rules established by the Commission to protect classified shellfish waters, water supply
watersheds and outstanding resource waters and to control stormwater runoff disposal in coastal counties

and other nonpoint soutces.”'®
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Additionally, there are both direct and indirect references to ocean outfalls in a number of DENR
divisional regulations. For example, the Division of Marine Fisheries has adopted regulations pertaining
to authority to prosctibe fishing in areas adjacent to ocean outfalls."” Regulations developed by the NC
Division of Water Quality (DWQ) also may be applicable, as they cover coastal water treatment,' coastal

% and stormwater management,'”’ and since DWQ has dictated that it will follow

waste treatment disposa
guidelines and requirements established by the EPA for the discharge of wastewaters to the Atlantic Ocean
(40 C.ER. 125.120-125.124)."”! Outside these few references, however, ocean outfall information is lacking.
Despite a lack of guidance, a CAMA major permit would be required, as the instillation of an outfall would

be considered a development activity occurring in the public trust AEC.

One of the interesting questions addressed by North Carolina Sea Grant and DCM’s 1994 ocean policy
study is that since the construction of an ocean outfall would require a CAMA permit, would the CRC play
a role in growth management by examining potential impacts on the public trust and estuarine water AECs
from a comprehensive wastewater treatment plan?

Federal Laws and Programs

Part of the reason for this lack of guidance could be that federal legislation places “a rather onerous bur-
192 One likely reason for the dearth of State legislation is that the Federal Ocean
Discharge Program (Section 403) and the Secondary Treatment Waiver Program (Section 301(h) of the
CWA)'" operate through the National Pollutant Discharge Elimination System (NPDES) to control some
of the issues related to ocean outfalls.

den on ocean outfalls.

The federal Ocean Discharge Program “requires that all permanent point source discharges to ocean wa-
ters cause “no unreasonable degradation to the marine environment.”"* In general, however, the focus of

this program has been regulating discharges from offshore oil and gas facilities, not ocean outfalls.'”

Section 301 of the CWA, on the other hand, “provided an opportunity for publicly owned treatment
works (POTW) to seek a waiver from the law’s technology-based secondary treatment requirements” if the
POTW could show “that their less-than-secondary discharge will allow for the protection and propagation
of a balanced indigenous population of fish, shellfish, and wildlife, and allow for recreational activities in
and on the water.”'” Based on the data on hand during the 1993 Ocean Outfall Forum, very few POTWs
were granted such waivers."”” Notably, one quote from a forum participant in response to calls for a science-
based approach to wastewater management in coastal waters, was: “the technology-based controls estab-

lished in law 20 years ago, and now in place for wastewater treatment, have served the nation well.”"*

Recent North Carolina Developments

While it appeats that the 1990s saw a great deal of discussion regarding ocean outfalls in North Carolina,'”
relatively little recent action has taken place. The CHPP*" provides an exception in that included among
its goals is a ditective to “enhance and protect water quality.”*" Under this broad heading, DENR recom-
mended “[a]dopt[ing] or modify[ing] rules or statutes to prohibit ocean wastewater discharges.”*”
Moreover, “[e]nhanced coordination with and financial / technical support for local government actions

to better manage... wastewater,” also was recommended.””
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The CHPP identified the EMC as the lead to conduct the necessary rulemaking that would implement
the former recommendation of adopting or modifying rules or statutes to prohibit ocean wastewater dis-
charges. Despite this charge, it does not appear that the EMC has made much headway in this respect since
the CHPP was adopted.”

The latter recommendation—to encourage and support local governments to better manage wastewater—
is not one that lends itself to rulemaking, according to the CHPP. Instead, the plan proposes a multi-agency
approach, spearheaded by DENR, but accompanied also by DWQ, DCM and Environmental Health to
bring State and local officials together to encourage advances in wastewater management. In a sense, this
recommendation is a reiteration of the suggestions that came out of the 1993 Ocean Outfalls Forum,;
namely, to encourage multidisciplinary and inter-agency cooperation to address the complex issue of waste-
water elimination via ocean outfalls in North Carolina. However, there does not appear to be substantial
movement on this issue since.””

Ocean Outfall Models from Other States

Ocean outfalls have been utilized in other states and have met with varying levels of success. Two state
programs, Florida and California, will be briefly discussed, and common design components exist between
these states due to federal statutes. Primarily, ocean outfalls are required to undergo secondary treatment

for disposal®*

and should be directed to deeper waters (generally 200 feet deep). Several older outfalls are
still in use in California, which were subject to early EPA waivers requiring only primary treatment of
effluent. While the 200-feet depth standard generally requires an outfall terminus to be located significant
distance offshore, some outfalls may be in shallower waters. At times, the 200-feet requirement can result
in pipes crossing the state / federal jurisdictional boundaty. In these cases, a joint permitting process is en-
tered into with the EPA. While the EPA is given primary responsibility for review of ocean outfall sitings,
state governments have significant input since plume size and regional ocean currents can direct plumes

back into their territorial waters.

Florida

South Florida has six ocean outfalls, primarily for treated wastewater, in the three-county area of Palm
Beach, Broward and Dade.”” This region is characterized by increasing population growth and relatively
high population density.”® The Southeast Florida Outfall Experiment (SEFLOE) studies were undertaken
in the 1990s as a joint project between NOAA, the Florida Department of Environmental Protection, EPA
and the University of Florida, and a report entitled “Ocean Outfall Study: Final Report” was published.””
This study provides up-to-date scientific information on ocean outfalls and their impact on the surround-
ing environment in Southeast Florida. From a regulatory standpoint, Florida leans heavily on the CWA, as
desctibed previously.*’ However, Florida also has enacted its own Air and Water Pollution Control Act,*"!
which is similar to the federal law prohibiting the discharge of untreated wastewater into any state waters.
212

Additionally, a series of state regulations outline the standards that wastewater effluents must meet.
Florida requires secondary treatment for wastewater.*"

The report not only focused on ocean outfalls in Southeast Florida, but also on re-use strategies. Florida en-

courages and promotes water reuse as reflected in the state reuse, and these objectives are set forth by statute
in Sections 403.064 and 373.250 of the Florida Statutes. According to the “Ocean Outfall Study” report:
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Wiater reuse has been considered an important component of both wastewater management and
water resource management in Florida. Benefits of water reuse include:

* Reuse decreases discharges of wastewater effluent to surface waters and deep injection
wells and thus reduces environmental impacts associated with these disposal methods.

* Reclaimed water provides an alternative water supply for activities that do not require
potable quality water such as irrigation and toilet flushing and helps to conserve potable
quality water.

* High quality reclaimed water has the ability to recharge and augment existing water
supplies.*'*

The report goes further to note that Florida’s reuse capacity has increased significantly in the past 20 years,
and that by 2020 Florida’s goal is to reclaim and reuse 65% of all domestic wastewater.”® However, the
report acknowledges that challenges in meeting that goal, particularly in highly urbanized areas such as
Southeast Florida.*"

California

There are 37 ocean outfalls in California that discharge over 1.5 billion gallons of wastewater effluent daily.*”

The California State Water Resources Control Board is charged with ensuring the “highest reasonable qual-
ity for waters of the State,”*"®but there is little information on the board’s policy regarding wastewater treat-
ment requirements for ocean outfall effluents. There is evidence, however, that California is at the forefront
of the movement to encourage more stringent tertiary wastewater treatment before effluent is released via
ocean outfalls.?”” The push for tertiary treatment may stem from the presence of outdated facilities along
the coast. For example, in Los Angeles County, existing ocean outfalls were installed between 1950 and
1970 and have not been inspected since. The Los Angeles County Sanitation District is currently involved
in a 2-year campaign to raise community support for a project to update four ocean outfalls. California’s
existing environmental regulations require water reclamation plants to undergo tertiary treatment, while the
Joint Ocean Outfall system in Los Angeles County is only required to go through primary and secondary
treatment. Even more stringent are California regulations pertaining to disposal of wastewater into closed
estuaries. This practice requires micro-filtration Reverse Osmosis under state law. Whether or not the idea
of applying tertiary treatment to ocean outfalls persists will depend on changing public perception of
ocean outfalls and balancing increased costs associated with treatment.

Recommendations

The steering committee supports the recommendation in the CHPP that there should be no new or ex-
panded ocean outfalls, whether the outfalls are for wastewater or for stormwater. The steering committee
recommends decommissioning existing stormwater outfalls by using a phase-out process. This would in-
clude source reduction to existing outfalls, use of best management practices to clean discharge as needed
and retrofitting existing outfalls in the interim. Reasons the steering committee cites for its recommenda-
tion include costs to reach deep water and to monitor, the public perception of outfalls near swimming
areas and risk of spills caused by damage to infrastructure in exposed habitats. Instead, due to increased
development along the North Carolina coast and the increased need for freshwater, the steering committee
recommends that the State examine the potential for alternative water treatment methods, such as water
reclamation and reuse facilities.
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Endnotes — Chapter 3

""The exact number of ocean outfall systems is difficult to determine because some systems actively discharge storm-
water only part of the time. Some ocean outfall pipes are opened only on an as-needed basis, e.g., water backed up on
streets due to a storm, and sanded over the rest of the time. Therefore, the number of active outfalls can change. The
major ocean outfall systems in North Carolina that are almost always discharging, except perhaps during periods of severe
drought, ate the Dare County and Kute Beach systems. Telephone Interview with J.D. Potts, NC Division of Environmental
Health (March 27, 2009).

"*The NC Department of Transportation is currently working with the UNC Coastal Studies Institute to monitor storm-
water outfalls in Dare County. The purpose of the project is “to identify the key microbial constituents of storm water
in these ocean outfalls, determine concentrations and likely sources of indicator and tracer microorganisms in the storm
water, and provide measures of patterns of loading in storm and ambient conditions in Dare County.” See UNC Coastal

Studies Institute, “Ocean Outfall Monitoring,” a7 http://csi.northcarolina.edu/content/research /outfall.htm (accessed
March 24, 2009).

17§ ee Email from Matt Matthews, NC Division of Water Quality to Lisa Schiavinato, NC Sea Grant and Scott Geis, NC
Division of Coastal Management (March 23, 2009, 3:51 PM ET) (on file with authors). However, note that the wastewater

portion of the outfall is very small, approximately 91,000 gallons of the 1900 millions of gallons per day of cooling water
that is discharged 2,000 feet offshore. 7.

1808 ¢e Proceedings of the North Carolina Ocean Outfall Forum, April 19-20, 1993, Atlantic Beach, North Carolina.
181 See id.

182 easibility Study for Regional Wastewater Management, Prepared by Malcolm Pirnie Environmental Engineers, Scientists
and Planners for the Carteret, Craven, Onslow and Pamlico Counties Regional Wastewater Task Force (1996).

IBN.C. Gen. Stat. §143B-434.01(e)(4) (D).
1N.C. Gen. Stat. §§143-211through 143-215.
I5N.C. Gen. Stat. §143-214.2(c).

5N.C. Gen. Stat. §143-214.7.

18756 6,6, 15A NCAC 03K.0107.

185154 NCAC 02H.0200.

115A NCAC 02H.0400.

190154 NCAC 02H.1000.

19115A NCAC 02H.0404(d).

Y2Robert E McGhee, “Introduction to Day Two of the Forum,” Proceedings of the North Carolina Ocean Outfall
Forum, April 19-20, 1993, Atlantic Beach, North Carolina, at 89.

19333 US.C. §1251 et seq.

”"Robert H. Wayland, 111, “Federal Perspectives and Policies,” Proceedings of the North Carolina Ocean Outfall Forum,
April 19-20, 1993, Atlantic Beach, North Carolina at 22.

1914, at 23.
19614, at 24.
77,

198107.

This study presented seven different scenatios for dealing with wastewater in four North Carolina counties (Carteret,
Craven, Onslow and Pamlico), two of which included ocean outfalls with tertiary treatment. Of the seven, two (Status
Quo and Consolidation of Existing Facilities) were deemed unacceptable from an environmental standpoint. The options
incorporating ocean outfalls were seen as beneficial to fresh surface water quality by decreasing the discharge to rivers
and estuaries, with the primary disadvantages being ‘Regulatory Complications’ and the increased costs associated with
maintenance and monitoring relative to other options. From an economic perspective, the ocean outfalls were among the
costliest options, and another key factor to consider.
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2Michael W. Street et al, North Carolina Coastal Habitat Protection Plan (2005), a7 http://www.ncfisheries.net/habitat

chpp2k5/ Complete%20CHPP.pdf.
214, at 494.

ZOZId.
ZUSId.
2 See Environmental Management Commission, a7 http://h2o.ent.state.nc.us/admin/emc/.

*5But see, House Bill 1809. “An Act to Authorize the Legislative Research Commission to Study Methods of Disposing of
Wastewater at Municipal Wastewater Treatment Systems.” April 19, 2007. Authorizing research into alternative types of
wastewater disposal, including ocean outfalls.

2Required by the EPA under the Clean Water Act.

WKoopman et al., “Ocean Outfall Study: Final Report,” prepared for the Florida Department of Environmental Protec-

tion (April 18, 2006), a http://dep.state.fl.us/water/reuse/docs/OceanOutfallStudy.pdf.
*%]1d. at ES-2.

29See Section 6 EPA report at 6-3, af http://www.epa.gov/regiond/water/uic/downloads/ra/06-ocean.pdf.
S upra, note 139.

2H]a. Stat. §403.021 et seq.

*?Fla. Admin. Code 62-600.420 et seq.

23Fla. Admin. Code 62-600.420(1)(a).

“MKoopman et al., “Ocean Outfall Study: Final Report,” prepated for the Florida Department of Environmental Protection
(April 18, 2000), az http://dep.state.fl.us /water/reuse/docs/OceanOutfallStudy.pdf at 1-1.

5 See id.
216 See id.
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Chapter 4: Marine Aquaculture

Aquaculture, “the farming of aquatic organisms, including finfish, shellfish, and aquatic plants,”*' is a
method of food production that is becoming of increasing global significance.” Current estimates by the
United Nations Food and Agriculture Organization (FAO) estimates that one-half of all fish consumed
globally are harvested from aquaculture facilities.”” Furthermore, the FAO estimates that by 2030 over
145.5 million metric tons of aquatic food will be needed to meet global demand, compared to the 105.5
million metric tons consumed in 2005.”* Despite these estimates, and while other countries have invested
heavily in their aquaculture industries, the US (ranked below the top 10 in total aquaculture production
in 2004°*) has lagged behind in developing aquaculture facilities. Currently, the US imports large quanti-
ties of aquaculture products from countries such as Japan, Chile and Norway, resulting in a trade deficit
on aquaculture of over $13.4 billion in 2006.%° While the US aquaculture industry is small compared to
countries such as Norway, there is potential for future growth. The question the State needs to answer is
how strong is the potential for ocean-based marine aquaculture in North Carolina or in federal waters off

North Carolina’s coast.

By expanding its aquaculture industry into federal waters, the US could capitalize on one of its largest
competitive advantages, the Exclusive Economic Zone (EEZ). The EEZ covers over 3.5 million square
miles and includes a variety of marine habitats.**” While not all of the EEZ could be used for marine aqua-
culture activity, the US has the largest volume of “farmable” water in the world.?®® It is estimated that less
than 0.01%, or approximately 35,000 square miles, of the EEZ would be necessary to produce approxi-
mately 600,000 metric tons of aquaculture products each year.”” The technology for marine aquaculture
facilities has been developed and employed in the territorial waters of Puerto Rico, New Hampshire and
Hawaii.”’ However, these projects have been incorporated under the regulatory framework of each state,
rather than being permitted in federal waters where there is currently no regulatory framework for this
type of activity.

Presently, there are no US-based marine aquaculture operations other than those sited in Puerto Rico, New
Hampshitre (experimental only) and Hawaii.*' The lack of facility development can be partially attributed
to numerous issues associated with marine aquaculture. These issues include: (1) a need to ensure a facility’s
economic and technical feasibility; (2) an assessment whether production systems are compatible with the
marine ecosystem; and (3) the need to clarify regulatory ambiguity. While this chapter will explore these is-
sues, it must be noted that marine aquaculture for the purposes of this chapter means operations in North
Carolina’s coastal ocean waters and does not include operations in inlet and estuarine waters, which are
already in existence in North Carolina and have a regulatory framework in place.

How Marine Aquaculture Works

The process for marine aquaculture begins on land with the harvest of fish eggs in tanks at a hatchery facility.**
Young fish are then relocated to an on-site location to be cared for until they are ready to be moved to an
ocean environment.””* Marine aquaculture facilities consist of floating net pens or submerged cages, which
are designed to house the stock until such time as they can be harvested.”* Fish remain in these pens until
they are ready for harvest and shipment to land-based processing and shipping centers to be prepared for
the commercial markets.
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Marine aquaculture facilities are constructed so that there is direct interaction between the facility’s operations
and the marine ecosystem. This interaction leads to a number of practical issues that must be addressed to ensure
that production is compatible with the marine ecosystem and that it is economically and technically feasible.

Below is an illustration of the mooring system design at the University of New Hampshire’s Atlantic
Marine Aquaculture Center (AMAC). AMAC’s demonstration site can hold up to four cages and “is
secured by a submerged mooring grid, 440 feet in perimeter and held fast to the sea floor by 12 anchors.
The opposing forces of these anchors and submerged floats place tension on the structure, maintaining the

desired geometry and preventing loose lines that could ensnare a marine mammal.”*

Figure 11: Marine Aquaculture Mooring System

Ocean Shellfish Aquaculture

While marine aquaculture efforts have traditionally involved finfish production, additional technologies
are being employed for the development of pelagic shellfish fisheries. Currently, the University of New
Hampshire’s AMAC is involved in research on the use of submerged longlines to farm blue mussel in the
open ocean.”® Using this technology, submerged longlines are set in ocean waters, taking into account
the depth of water; the depth of the line below the surface (submerged mid-water depth); and the length
of the longline (distance between anchors).>” Both surface and submerged longline systems can be used
for mussels, scallops, oysters and other mollusks.*® While surface longlines ate static structures utilizing
surface buoys to maintain tension, these structures do not require a particular geometry as long as anchors
resist strong currents and potential damage from boats during site maintenance and harvest activities.” In
comparison, submerged lines have dynamic geometric structures that must be brought to the surface from
a mid-water position for harvest.** The significance of this research to North Carolina is that State watets
are within the blue mussel’s range and represent a potential development area for future ocean-based aquacul-
ture facilities. Although this technology has limited application in North America, it is believed to have the
potential to solve site-specific problems associated with shellfish.*"' Concerns for the practice include:

* Increased wave action may cause mussels to fall off line and scallops and oysters to be stressed;
* Bio-fouling;

* Potential conflict with shipping lanes; and

* Possible lack of access to service the farms during adverse conditions.*
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Issues with Marine Aquaculture

A primary concern with marine aquaculture is that the siting and development of these facilities serves as an
opportunity for the introduction of non-indigenous species into endemic environments. This introduction
stems from the inevitable escape of farmed fish from the facility.*” The reasons for fish escape are varied and
include faulty facility construction, human error and natural events such as storms and hurticanes. **

Whatever the reasons for the escape, the interaction between the escaped fish and the marine ecosystem
could be problematic for a variety of reasons. One reason is the issue of genetics. Genetic modifications
are bred into farmed fish in order to promote commercially beneficial traits, such as increased growth rates.”*
If genetically altered fish escape and reproduce with wild populations, it is possible their offspring could be

genetically anomalous.**

247

Over time, these anomalous offspring could dilute the genetic traits of wild popu-
lations.? While this issue has solutions such as sterilization of farmed stock,?*® neither North Carolina nor

the federal government has directly addressed this concern.

Another issue is interspecies competition. When farmed fish escape from facilities, they compete with wild
populations for resources necessary for survival.?* This problem is only heightened if the escaped species
is genetically modified or non-indigenous, which could allow them to outcompete indigenous stocks for

those resources.?

This, in turn, could disrupt the marine ecosystem.”' North Carolina only allows fish
species native to the area to be harvested in aquaculture facilities. The farming of non-indigenous spe-
cies may be undertaken only with special approval from the NC Division of Marine Fisheties (DMF).>
However, this regulation does not address the issue of genetically modified fish or non-indigenous species
that received permission to be farmed. Congress has recognized the issues associated with culturing non-

indigenous species and has enacted laws to attempt to prevent their accidental release.”

Marine aquaculture operations also impact the surrounding ecosystem through the waste that is produced
by these facilities. Waste includes the chemicals and drugs fed to fish stocks, as well as an abnormal con-
centration of fish feces. Chemicals of particular concern used within the aquaculture industry are nitrogen
and phosphorus.** However, there are only a few drugs that are USDA-approved for aquacultute use, and
most of these, if not all, require veterinary approval and are heavily regulated.® Furthermore, the impacts
from these chemicals in the open ocean environment may be reduced because of the rate of experienced
in an open ocean setting. It is also less likely that facility wastes will settle in surrounding benthic environ-
ments, as ocean currents would play a significant role in the transportation of waste that would neutralize,
or at least localize, any impacts.*

In either case, during the release of waste materials or the potential introduction of industry related chemi-
cals, North Carolina and the federal government have relevant legislation applicable to these types of ac-
tivities. The NC Division of Water Quality requires that, in order to discharge waste from an aquaculture
facility, the facility must have a NPDES permit.”’ The issue with a NPDES permit is whether it would ade-
quately address the unique situation of marine aquaculture facilities, in the event chemicals were introduced
into ocean waters. More applicable is the EPA’s Ocean Discharge Criteria for the discharge of wastewater
into the ocean,”® which requires that discharges not create “unreasonable degradation of the marine envi-
ronment.””’ Also, a NPDES permit applicant must produce extensive information on the chemicals to be
discharged, as well as their possible effects before receiving a permit.**” Once a NPDES permit is granted,
the permit holder must monitor the waste to ensure that concentrations being discharged are within legal
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limits.**' North Carolina and the federal government both have specific laws to deal with the use of pesti-
cides,”* while the Food and Drug Administration has the authority to approve drugs ot prohibit drugs that

263

would be used in marine aquaculture*” activities and that could potentially harm ocean ecosystems.

Regulatory Ambiguity
Marine Aquaculture in Federal Waters

Ultimately, aquaculture is a business, and a business needs regulatory certainty to assure investors and to
allow for sound financial decisions. Currently, a host of regulatory agencies and entities have some level of

26

control over activities in the open ocean.”” However, there is currently no established process to obtain a

permit for marine aquaculture operations in federal waters.”® To addtess this lack of regulatory certainty, a
bill for the National Offshore Aquaculture Act of 2007 was introduced in Congress.**® Under the bill, the
Secretary of Commerce would be authorized to develop a regulatory framework for aquaculture in federal

waters.?’

One of the purposes of introducing the bill is to encourage the establishment of a regulatory
system (and, therefore, create some measure of regulatory certainty), so that investors will be more likely to
invest—not only in commercial ventures, but also in the continued research and development of technol-

ogy and in feasibility assessments.**® If enacted, the bill would:

* Authorize the Secretary of Commerce to issue offshore aquaculture permits;

* Require the Secretary of Commerce to establish environmental requirements;

* Require the Secretary of Commerce to work with other federal agencies to develop and implement

a coordinated permitting process for offshore aquaculture;

* Exempt permitted offshore aquaculture from fishing regulations that restrict size, season and
harvest methods;

* Authorize a research and development program for all types of marine aquaculture; and

* Authorize funding to carry out the Act and provide for enforcement of the Act.*”

The 2007 bill is based on a similar 2005 bill, which did not get past the Congressional committee stage. The
2007 bill was developed in consultation with industry, conservation groups, states, the research community,
as well as other interested groups. For the 2007 proposal, this diverse group of stakeholders recommended
revisions in the areas of environmental requirements, permits, the role of the states, and research.””’ Of
particular interest to coastal states may be Section 4(d), which allows coastal States to object to new off-
shore aquaculture development within 12 miles of their coastlines.””" Based on this section, the Depart-
ment of Commerce cannot issue any new offshore aquaculture permits within 12 miles of any coastal state
that objects by submitting a written notice.””> However, a caveat states that the coastal state’s objection
would not apply to permit applications received prior to the receipt of an objection.”” Finally, a coastal

state is allowed to revoke its objection at any time.*”*

Marine Aquaculture in State Waters

Both the CRC and the Marine Fisheries Commission (MFC) would have jurisdiction over marine aquaculture
operations conducted in State waters. Any placement of aquaculture facilities in these waters would be a “ma-
jor development,” thus requiring a CAMA major development permit from the CRC. The General Assembly
also has granted the MFC “jurisdiction over the conservation of marine and estuarine resources.””*” Also,
“le]xcept as otherwise provided by law, it has jurisdiction over... the regulation of aquaculture facilities. ..
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which cultivate or rear marine and estuarine resources.”’>’®

MFC regulations state that a permit is required
from DMF in order to conduct any aquaculture operations utilizing matine or estuatine resources.””’ There-
fore, a person seeking to conduct aquaculture operations in State waters must first obtain an aquaculture
permit from the DMF and then would need to obtain a CAMA major development permit from the CRC.
Once the aquaculture facility was established, the actual operation and management of it would be gov-

erned by MFC regulations.

One area of uncertainty, similar to that associated with the development of water-based wind energy
production facilities, is obtaining the necessary lease rights to occupy State-owned submerged lands and
obtaining rights to use the water column. The MFC does not have express authority to manage the leasing
of State-owned submerged lands and the public trust water column for all forms of aquaculture. N.C. Gen.
Stat. Section 143B-289.52(b)(7) grants the MFC the authority to lease public waters for aquaculture, but
this authority is limited to shellfish cultivation.”® Specific authority to manage the leasing of state-owned
submerged lands for other types of aquaculture operations is lacking. In the absence of such statutory
authority for the MFC, by default the leasing authority would be within DOA. The most relevant statute
would be N.C. Gen. Stat. Section 146-10. However, this statute, unlike the statute authorizing the issuance
of shellfish cultivation leases,”” does not authorize the leasing of rights to the water column. Such rights
would be essential to any aquaculture operation utilizing pens or cages suspended in the water column. Pro-
viding the explicit authority for such water column and submerged land leases for all types of aquaculture
operations would remove a potential impediment to the future development of ocean aquaculture, if such a
venture is technically and economically feasible in the State’s coastal-ocean environment.

Other Concerns

The issues created by any developing industry are complex, and marine aquaculture is no exception. The
different types of benefits and concerns that an expansion of the industry would create should be fully
examined. However, there are some likely issues that merit discussion.

Any developing industry will have a substantial effect on the market. While the exact market impacts of
the industry are unknown, there are some possibilities. One possible market impact is the creation of
jobs that an expansion of marine-based aquaculture might offer. While these operations can be auto-
mated to an extent, the industry also supports secondary industries such as fish feed production, equip-
ment manufacturing and packaging plants.® Of concern is the possibility that high labor costs in the US
could lead to an increased presence of automated systems in the industry.®®' Yet, countries with similar
wage levels, such as Norway and Canada, have not had a mass implementation of automated systems in
their aquaculture operations.””

There are also some financial and technological issues that have investors hesitant to finance marine-based
aquaculture operations. Financing this type of operation is expensive, with needs for unique equipment
and training for the facilities personnel. Due to the location of these facilities, there would be high variable
costs, such as fuel, transportation, and security costs.” All these expenses could create a situation where ma-
rine-based aquacultures expansion would not be economically feasible. Federally, there are programs such
as the Saltonstall-Kennedy Grant Program that has provided commercial aquaculture projects between
$500,000 and $1.7 million annually.*®* Technologically, there are some concerns with the size and design
necessary to create a commercially viable facility.”® There ate also concerns on the technological ability to
address many of the practical issues involved with such an operation. The National Sea Grant Program
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has attempted to address such technological issues through promoting the development of disease control,
food processing and environmental technology.® Sea Grant also has worked internationally to develop a
technology exchange between multiple countries for the advancement of aquaculture practices.””

Recent Developments

During the 2008 legislative session, the General Assembly passed H.B. 2431, which authorizes the Joint
Legislative Commission on Seafood and Aquaculture (JLCSA) to study the feasibility of increasing the
production, processing, and marketing of aquaculture products in the State, which includes (among other
things) an analysis of the current and potential economic impact of the aquaculture industry in the State;
the current and potential environmental impacts of the aquaculture industry; regulatory changes

that may be necessary to increase the production, processing and marketing of aquaculture products;

and recommend levels of funding necessary to increase the production, processing, and marketing

8 In response, the JLCSA released a request for proposals (RFP) for

a consultant to assist in this study, and applications were due in February 2009. The RFP includes marine

of aquaculture products.
aquaculture as part of the JLCSA’s planned study.

Although Congtess has yet to authorize a national program for permitting matine aquaculture operations
in federal waters, the Gulf of Mexico Fishery Management Council, a regional body that sets fishing regu-
lations for the federal waters of the Gulf of Mexico, approved a fishery management plan (FMP) to allow
large-scale marine aquaculture in federal waters in the Gulf at its January 2009 meeting.” According to
the FMP, which includes a programmatic EIS, a regional permitting process for “regulating and promoting
environmentally sound and economically sustainable aquaculture in the Gulf of Mexico” is established.*”
If the FMP is implemented, an estimated five to twenty marine aquaculture operations could be permitted
in the Gulf of Mexico over an approximately ten-year period.”! The FMP would serve as a basis for evalu-
ating the impact of issuing permits for marine aquaculture operations located within federal waters in the
Gulf of Mexico.*” The FMP considered ten actions and a range of alternatives, as well as environmental
consequences, for establishing such a permitting process. Actions include but are not limited to: establish-
ing permit requirements; operational requirements and restrictions; duration of permits; species the Coun-
cil would allow to be cultured; specific types of aquaculture systems (e.g., cages and net pens) that could
be used; siting requirements and conditions; and establishment of restricted access zones around marine
aquaculture facilities.””” Howevet, despite this approval from the Council, the FMP will need approval from
NOAA and the Department of Commerce before it can be implemented.”
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Recommendations
Technical Assessment

The steering committee recommends that the State conduct a technical assessment of the feasibility of
marine aquaculture in North Carolina’s coastal-ocean waters. According to Dr. Marc Turano, mariculture
and blue crab specialist with NC Sea Grant, an assessment would be beneficial to study the feasibility of
marine aquaculture operations in state coastal waters. A primary concern surrounding the feasibility of a
marine aquaculture venture is that marine aquaculture facilities have specific water depth requirements for
associated structures, and North Carolina’s coastal environment may not provide adequate depth. Suffi-
cient water depth may require going many miles off the coast (15 miles or more), which would be in federal

295

waters.”” Furthermore, a suitable location would need to be where wave action is not too rigorous and

should offer some protection from tropical systems.””

Dr. Turano estimates that a water depth of at least
140 feet would be needed for submerged cages to protect them from tropical systems. For these reasons,
it is debatable whether North Carolina’s coastal waters provide a suitable environment for marine-based
aquaculture. There are examples where the failure to account for these concerns has resulted in significant
problems for the facility. An experimental project off the coast of Mississippi was unsuccessful due to the
finfish cage frequently breaking away from its moorings. At one point during a hurricane in the early 2000,
the cage was temporarily lost.”” As a result, researchers were required to place a GPS device on the cage

298

to aid future retrieval efforts.® Such anecdotes highlight the need for a technical assessment for marine

aquaculture in North Carolina’s coastal waters.

Another issue is whether Congress will pass a national offshore aquaculture bill in the future, particularly
in light of the approval by the Gulf of Mexico Fishery Management Council of a FMP for marine aqua-
culture in Gulf federal waters. The steering committee recommends that the CRC continue to monitor
the progress of the National Offshore Aquaculture Act of 2007, or similar future bills. If a bill is passed,
then the steering committee recommends the State implement relevant policies as part of its coastal man-
agement plan for CZMA consistency purposes. The steering committee also recommends that the CRC
monitor the progress of the Gulf of Mexico marine aquaculture FMP, as it moves through the process to
receive approval by the Department of Commerce.
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Chapter 5: Comprehensive Ocean Management

Coastal states such as California and Massachusetts are engaging in state-level planning and developing
policy strategies that aim to effectively manage the development and protection of their coastal and marine
resources. Over the past several years, this strategy has come to be labeled as comprehensive ocean man-
agement or ocean zoning. One of the benefits of this approach is that comprehensive ocean management
can be utilized as a tool to minimize user conflicts over ocean resources.””” The driving force behind efforts
to institute these comprehensive programs may very well be the realization that many state governments
already practice de facto zoning through the many rules and regulations established and enforced by their
environmental agencies. For example, in North Carolina the designation of artificial reefs and Essential
Fish Habitat by DME, and even the dredging component of beach nourishment practices, permitted by
DCM, are a form of zoning because they permit an exclusive use or designation of coastal waters to a
specified temporal and spatial extent. Each of the emerging issues discussed prior to this section can be
thought of in the context of ocean management, as each of these issues will utilize areas of the coastal
ocean or estuaries and will present user conflict issues.

The benefit of comprehensive ocean management is that this strategy can potentially accomplish one or
more of the following objectives: (1) separate heavy, extractive, and industrial uses from less intensive uses
such as recreation and research; (2) determine compatible and incompatible marine uses and activities; (3)
establish or incorporate existing no-take zones in a variety of key habitats and ecosystems; (4) surround
the most protected areas with low-intensity buffer zones; or (5) permit amendments to the zoning plan as
better scientific data becomes available.

Obstacles to establishing comprehensive ocean management are both inherent and policy-based. Inher-
ent obstacles include the effectiveness of using any type of zoning strategy to protect mobile marine life
populations, and the technical difficulty of creating boundaries in a marine ecosystem that does not lend
itself to boundaties as easily as land.* However, recent developments, such as GIS technology and new
undersea mapping technologies, can reduce these inherent obstacles.” Policy-based obstacles would be
more difficult to overcome.

The US, at both federal and state levels, traditionally has approached ocean management and conservation
on an issue-by-issue, species-by-species manner. As a result, different agencies and regulations apply to
different activities in coastal and ocean waters. The following list illustrates the various agencies that have
jurisdiction over the State’s coastal and ocean waters and resources.

* Within the NC Department of Cultural Resources, the State Historic Preservation Office and
Office of State Archaeology identify and protect historic and archaeological sites in North
Carolina, including coastal and underwater sites.

* DENR has several divisions that regulate coastal areas. These are:

¢ Division of Coastal Management: administers CAMA and the NC Dredge and Fill Law
regulating development in the coastal area;

¢ Division of Environmental Health: Public Water Supply Section, Shellfish Sanitation
and Recreational Water Quality Section and On-Site Water Protection Section all
potentially have coastal area applications;

¢ Division of Forest Resources: manages and protects coastal forest resources;
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* Division of Marine Fisheries: protects and manages fishery and shellfish resources;
develops Strategic Habitat Areas and Primary Nursery Areas; administers the Public
Trust/Submerged Lands Program and Artificial Reef Program; and regulates aquaculture
facilities that cultivate or rear marine and estuarine resources;

¢ Division of Parks and Recreation: acquires and manages coastal parks and natural areas;

* Division of Soil and Water Conservation: assists local coastal Soil and Water Conservation
Districts;

* Division of Water Quality: regulates and protects surface water and groundwater
quality; and

¢ Division of Water Resources: manages water supply and water conservation efforts, as
well as beach nourishment and waterway improvement projects.

Because comprehensive ocean management policies address many issues such as development, fisheries
and recreational fishing, habitat and species protection and recreational uses, any institutional

disconnect between different types of marine activities would need to be addressed in order to

create an effective, comprehensive management plan for North Carolina’s coastal and ocean waters.

Examples of Comprehensive Ocean Management
Australia

Although many marine policy experts have recommended ocean management in the US, only Massachu-
setts and California have begun implementing such a plan thus far. Worldwide, however, one of the most
commonly cited examples of a successful ocean-zoning regime is the Great Barrier Reef Marine Park in Aus-
tralia. The park incorporates nine zones ranging from no-take, restricted-access zones to general use zones.””

Dr. Elliot Norse of the Marine Conservation Biology Institute attributes the park’s success to five reasons:

1.The legislation which created the park empowered the park’s management authority to
punish violators;

2.The park is managed as a whole, rather than on a piece-meal basis;

3.There is “meaningful dialogue” between the park authority and users regarding zoning decisions
and regulations;

4. Public and political support for the park; and

5.Park authority has adapted the zones to fit changing patterns of use and new scientific
understanding.”™

Rhode Island

In the US, there currently is not a program as comprehensive as the program for the Great Barrier Reef
Marine Park. However, there are coastal states making significant headway into drafting comprehensive
plans to manage their ocean resources and state waters. Rhode Island recently announced plans to create
an ocean special area management plan (Ocean SAMP) for the state’s territorial waters over the next two
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years.”” The project is a partnership between the University of Rhode Island and the Rhode Island Coastal
Resources Management Council (CRMC).** According to the CRMC, the plan:

Will include a mapping exercise of existing uses of our ocean waters coupled with mapping for
critical zones (transportation corridors, military reserves, essential habitat, etc.). Simultaneously,
a screening of sites that have suitable characteristics for renewable energy will also be produced.
Additionally, a conflict analysis will be performed to determine which area(s) may be desirable for
a more intensive screening exercise.’”’

One product from the Ocean SAMP project will be a zoning map, which will be subject to public review
and comment and involve state and federal agencies.”™ Rhode Island plans to have a draft version of a
“floating zone tool” deployed by February 2009, with the Ocean SAMP itself complete and adopted by the
CRMC by February 2010 and permitting completed by June 2010.*"” The Ocean SAMP will include a provi-
sion for renewable energy zones, as preparation for renewable energy projects in state and federal waters,
including developing regulatory certainty for investors, was an impetus for the project.’

Massachusetts

Perhaps the most significant attempt to establish a state-wide platform for ocean management is a bill
passed in Massachusetts that will create the first comprehensive zoning plan for a state’s territorial waters
in 2008. The passage of this law was the result of many years of effort and was based on work from a state
ocean management task force that was charged with defining the guiding principles for the use of state
waters and ocean resources. These guiding principles included:

* Examining Massachusetts coastal policies and the adequacy of the legal framework;

* Determining data requirements for managing state waters; and

* Examining the organization of governance over state waters to ensure that statewide interests
are met.

The task force completed its work in 2004, releasing a report entitled “Waves of Change.”*"! The report
consisted of policy recommendations, which included a comprehensive program for ocean planning, After
several years of negotiations, the bill was signed into law in May 2008."* The law delegates responsibility
of producing an ocean management plan to the Secretary of the Executive Office of Energy and Environ-
ment Affairs (EOEEA). However, the law does not supersede the authority of the state’s division of ma-
rine fisheries.”” The EOEEA quickly began work on drafting an ocean plan by creating an ocean advisory
commission and science advisory panel.’* The EOEEA also held several “listening sessions” in the fall
of 2008 to solicit public input on the draft plan.’”® The draft version of the Massachusetts ocean plan is
scheduled for the summer of 2009, with final promulgation by December 31, 2009.7¢

Oregon

Oregon has approached ocean management differently than Rhode Island and Massachusetts. The Oregon

Ocean Resources Management Act’”

mandates the creation of the Territorial Sea Plan as a guide for the
management of Oregon’s territorial sea. Instead of dividing the sea into zones, the plan outlines manage-
ment goals and policies, amended in 2001, which priotitize conservation over development.’® Instead of
establishing a new administrative body to implement the plan, it emphasizes incorporation of the plan into

each agency with jutisdiction over ocean and coastal resoutces and coordination among existing agencies.”"’
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The plan itself is comprised of four parts and describes: 1) the relationships among State laws and partici-
pating agencies involved in the management of Oregon’s coastal and ocean resources; 2) the establishment
of mandatory procedures and standards for carrying out plan goals;*® 3) a planning framework for specific
coastal areas; and 4) uses of the sea floor.

In 2007, a bill providing funding for mapping the State’s territorial sea floor was submitted in the Oregon
House of Representatives.” The bill intends for these maps to be used as a tool for designating sites as
Marine Protected Areas (MPAs). As a result, on March 26, 2008, Governor Kulongoski issued an execu-
tive order directing the Ocean Policy Advisory Committee (OPAC) to begin the process of recommending
sites to be designated as matine reserves.”” Since this time, Oregon Sea Grant has held a series of public
meetings to educate the community about the process. Site proposals were accepted through September of
2008, with full implementation scheduled to begin in 2011.°*

California

Finally, California also has made efforts to implement a comprehensive ocean plan. In 2004, the California
Ocean Protection Act was signed into law, creating an Ocean Protection Council (OPC). By statute, the
council is responsible for:

* Coordinating the ocean-related activities of state agencies;

* Improving the state’s protection of ocean and coastal resources;

* Coordinating the gathering and exchange of ocean and coastal data among agencies; and

* Making recommendations to the governor and state legislature for changes to state ocean policy.”*

In 2006, the OPC released a five-year action plan outlining its priorities, goals, and strategies.’” As of Feb-
ruary 2008, the OPC is working on all but four of its 36 planned actions. As part of the action plan, two
pilot ecosystem-based management programs have been implemented in California: Humboldt Bay and
Mortro Bay.”* Authors Brian Baird and Amber Mace cite the flurry of activity in the two years following
the plan’s creation as positive.”” Howevet, the OPC has been criticized for its lack of “regulatory authority

22328

or management jurisdiction.””* Because the OPC lacks management jurisdiction over ocean resources, it

must rely on other agencies to implement its policy recommendations.

North Carolina

While North Carolina does not currently have a comprehensive, overarching ocean management plan in
place, there are examples of piece-meal, de facto management occurring at the State level. For instance,
N.C. Gen. Stat. Sections 160A-176.1 and 160A-176.2 authorize local governments to exercise their police
powers by regulating activities in adjacent waters. Limiting swimming and personal watercraft operation in
certain areas is a type of de facto ocean management as it segregates a use or non-use of an area of public
trust water. In practice, many of the permitting activities performed by DENR’ divisions may be regarded
as de facto management, as they provide individuals with the ability to conduct certain activities within a
temporal and spatial window within coastal and ocean waters. An activity can be considered de facto ocean
management based on the fact that it prevents another user or activity from occupying the same public
trust area for a period of time. CAMA and other agency permits serve the purpose of providing an ability
to carry out an activity in a defined location. Even the restriction of an activity could be considered the
“zoning” of that particular activity.
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The North Carolina Coastal Reserve Program is another example of de facto ocean management. Desig-
nating specific sites as marine managed areas and limiting permitted uses within their boundaries would
qualify. More extensive examples of systems of marine managed areas that are zoned include the Florida
Keys National Marine Sanctuary, the Monterey Bay National Marine Sanctuary, the Channel Islands Na-
tional Marine Sanctuary, the Monitor Marine Sanctuary in North Carolina, and the Snowy Grouper Wreck
MPA in North Carolina which is part of a larger marine “wildlife refuge” off the Southeast coast of the US
that the National Oceanic and Atmospheric Administration created in January 2009. Washington State also
has a network of aquatic reserves that are governed by site-specific management plans. In January 2008,
The Washington Department of Natural Resources accepted nominations for additional sites to become
aquatic reserves.’”

A third example is in the North Carolina Coastal Habitat Protection Plan (CHPP).” In 1997, the General
Assembly passed the Fisheries Reform Act (FRA) as a response to concerns about overfishing and protect-
ing fish habitat. The FRA directed the protection and enhancement of habitats supporting coastal fisheries
and required the cooperation of DENR agencies and the CRC, EMC and Marine Fisheries Commission to
meet these goals. The CHPP emphasizes six habitats as high priority areas that are vital to the productivity
of coastal fisheries, details information on each habitat and recommends management actions. The North
Carolina Division of Marine Fisheries was charged with writing the plan. The CHPP:

* Documents the ecological role and function of aquatic habitats for coastal fisheries;

* Provides status and trends information on the quality and quantity of coastal fish habitat;

* Describes and documents threats to coastal fish habitat, including threats from both human
activities and natural events;

* Describes the current rules concerning each habitat;

* Identifies management needs; and

* Develops options for management action using the above information.*

Limitations on the Authority of the CRC
to Administer a Comprehensive Ocean Management Plan

CAMA authorizes the CRC to designate AECs,”” develop use standards for AECs* and to issue permits
in accordance with use standards and local land-use plans.”” The CRC designated estuarine waters* and
public trust waters™ as AECs. According to 15A NCAC 07H.0203:

[I]t is the objective of the Coastal Resources Commission to conserve and manage estuarine wa-
ters, coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an interrelated
group of AECs, so as to safeguard and perpetuate their biological, social, economic, and aesthetic
values and to ensure that development occurring within these AECs is compatible with natural
characteristics so as to minimize the likelihood of significant loss of private property and public
resources.

The rules also set forth individual guidelines for the management of both estuarine waters and public
trust areas.>’

Under CAMA, the CRC does not have adequate authority to develop and administer a comprehensive plan
for ocean management. Ocean waters fall within two CAMA AEC classifications: estuatine waters™® and
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public trust areas.” However the CRC’s authority over AECs is limited to the granting or denial of permits
for development. However, “development” under CAMA does not include recreational use or activities
that do not physically alter the land or water.’*” Therefore, while the CRC has the authority over extrac-
tion, dredging and filling or construction through its permitting authority, it does not have the authority to
regulate uses other than “development” as defined by the statute. In addition, even if an activity constitutes
a CAMA development activity, the CRC may deny the permit only for one of the limited grounds speci-
fied in Section 113A-120. These statutory grounds may not be broad enough to allow the CRC to control
activities not consistent with some aspect of a comprehensive zoning plan. Thus, the CRC’s present per-
mitting authority is too limited to effectively administer a comprehensive ocean management plan without
amending CAMA.

Recommendations
Update Maps of North Carolina’s Coastal Ocean Resources

As North Carolina considers addressing such issues as sand resource management, a beach and inlet man-
agement plan and renewable energy development in its sounds and coastal ocean, a comprehensive plan
for managing uses in State waters could be beneficial to North Carolina and its communities. A recent bill
was passed in the General Assembly authorizing a study of wind energy development in the sounds and
wind energy investors are becoming interested in developing projects in North Carolina. MMS has released
proposed rules for alternative energy development in the OCS, and these projects could impact North
Carolina’s coast. Development of a comprehensive plan to address various use issues, providing mapping
of ocean resources and providing an atmosphere of regulatory certainty will afford the State an oppor-
tunity to promote wise use of its resources to the benefit of North Carolina’s coastal communities and
various user groups. Coastal states such as Massachusetts, Oregon, California and Rhode Island can serve
as models from which North Carolina can learn.

Therefore, the steering committee recommends that North Carolina update maps of its coastal ocean
resources. This information is critical for an understanding of the resources the State has in its coastal
ocean waters in order to effectively manage their uses. Mapping will be crucial in the development of a
comprehensive ocean management plan. The development of such a plan would also entail assignment of
responsibility for implementation of the plan according to existing agency jurisdictions; or the State could
expand the authority of a rule-making commission like the CRC or delegate primary authority to DENR.
Delegation of authority to DENR or expansion of the CRC’s authority would likely require legislative ac-
tion. Examples of such delegation exist in other states such as Massachusetts, where authority for plan im-
plementation was placed in the Executive Office of Energy and Environmental Affairs. In Oregon, there
is incorporation of the plan into each relevant agency and coordination among the agencies is mandated,
rather than vesting authority in one agency. This is similar to the CHPP in North Carolina.

There is strong support from the Ocean Policy Steering Committee for the continued implementation of

the CHPP. The steering committee believes the CHPP can play an important role in any ocean mapping
and any ocean management or planning efforts initiated by the State in the future.
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Endnotes — Chapter 5
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Appendix A: Comments from the Public and the Department of Defense

Ocean Policy Steering Committee Draft Recommendations Public Meeting

Pine Knoll Shores Aquarium 5:30 — 7:30pm (lasted 1 hour 25 minutes)
Wednesday, February 25, 2009

Attendees: 13

OPSC Representation: Rudi Rudolph, Michelle Duval, Joe Kalo, Lisa Schiavinato
DCM Representation: Scott Geis, Guy Stefanski, John Thayer, Maureen Will

Introduction

The meeting began with welcoming remarks by Scott Geis, Ocean and Coastal Policy Analyst for the NC
Division of Coastal Management

Mr. Geis informed attendees that the meeting was designed to present the results of a DCM led effort
to examine emerging policy issues related to NC’s coastal and open ocean waters. Mr. Geis clarified that
“emerging” refers to policy issues or changes NC may experience along its coastal waters due to climate
change, the employment of new technologies, or changes in cultural and economic values, and as a result
of these changes the State will need to be prepared from a regulatory standpoint to meet these changes
head on.

Mr. Geis explained that this effort was conducted over the last year, during which DCM established an
Ocean Policy Steering Committee comprised of 14 representatives from state and federal agencies, aca-
demic institutions, local governments, non-profits and stakeholder groups. The Committee was chaired by
Lisa Schiavinato of NC SeaGrant and Professor Joe Kalo of UNC Law School and a full list of committee
members is was provided in the meeting primer.

Mr. Geis mentioned that the effort’s success was due largely to the tireless efforts of the steering commit-
tee and of Joe Kalo and Lisa Schiavinato who are co-directors of the NC Coastal Resources Law Planning
and Policy Center. The project also received funding support from the US National Oceanographic and
Atmospheric Association and NC Sea Grant.

Before the program began Mr. Geis informed attendees of the following:

* The draft report is available on DCM’s and the Center’s website. A report primer was also provided.

* A sign up sheet for public comments was provided.

* This effort launched by DCM is different from the Beach and Inlet Management Plan, although
DCM anticipates both programs will work together in the future.

* Public comments will assist the OPSC in developing the final draft of the ocean policy report.
Comments generated at each of the 4 scheduled public meetings will be provided in an appendix
to the NC Coastal Resources Commission as well as in a summary document provided to
commissioners along with the report.
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Program

* Presentation of draft recommendations developed by the Ocean Policy Steering Committee.

* General Q & A session specific to report preparation, steering committee makeup and general
clarifications necessary for the information provided.

* Open comment period.

Public Comments

Following the introduction Professor Kalo and Ms. Schiavinato presented the Committee’s draft recom-
mendations. Comments received are as follows:

Q: Resident Pine Knoll Shores

So this report will go to the CRC, and the CRC will then decided which areas to go forward with?
A: Scott Geis (DCM)
Yes and it is also possible that this report could be elevated and presented to the Governor. The
report will definitely go before other groups such as the EMC and the CHPP. Some of these
groups are already interested in picking up some of these recommendations and discussing
collaborative efforts to accomplish them.

Q: Robert Daneby (Commissioner, Town of Pine Knoll Shores)

I noticed in your presentation that you haven’t put any price tags on any of these recommendations, and it

is nice to make presentations, but once you start putting some dollar signs to some of theses proposals it

may make them meaningless. So why haven’t you put dollar signs to some of these things?
A: Scott Geis (DCM)
The easy answer to this is that it is difficult to assign dollar amounts to any of the recommenda-
tions. However, looking at it from the standpoint of comprehensive ocean management, there is
already a starting point that may prove to be less costly. The idea of comprehensive management
may seem grandiose, however if we throw a word out there that not many people like, which is
zoning, then the idea becomes a little clearer because we already do it now. Any activity carried out
by the State’s environmental agencies such as DCM or DMF; any time we permit an activity such
as a dredging operation for beach nourishment or the designation of a primary nursery area of
essential fish habitat, we assign some level of value to the resources unique to that area. Maybe we
do not have a monetary figure attached to that resource, however we do assign a value and in doing
so we enter into a defacto zoning process because we limit or specify activities through our rules
and laws that can take place within a specified temporal and spatial extent. So if I am dredging sand
someone cannot put up a wind turbine in that area. Likewise, if a turbine is erected it is likely you
won’t be able to dredge within a certain buffer distance of the structure. We have multiple datasets
for the numerous resources in our coastal waters, and the starting point of mapping resources will
be to get all state agencies to put their information together in a common GIS mapping applica-
tion. This step may have a smaller price tag, and it will also allow us to begin to identify areas and
resources that are important to the state, that as we go forward with a comprehensive management
plan to assign values.

Michelle Duval (NC DMF)
The other part of the answer to this question is that the steering committee was not charged with
assigning values to the recommendations. The Committee was charged with identifying emerging
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issues that the CRC need to be addressed with the knowledge that these issues would be presented
to the CRC and the CRC would determine which issues were the most important for DCM staff
to invest their time and effort in.

Joe Kalo (UNC Law School)

There are also some low hanging fruits, in terms of things that can be done or should be done, i.c.
the water dependency determination for wind turbines. The rest of the larger recommendations
at least have a starting point or incremental steps that can be taken, i.e. putting data together for
mapping. We may not be able to fund a large scale mapping project but as the data becomes avail-
able we can begin taking these steps. The value of this question though is that the CRC will need
to be informed of public concerns regarding funding,

Q: Robert Daneby (Commissioner, Town of Pine Knoll Shores)
Part of the town charter for Pine Knoll Shores is that the Town’s jurisdiction extends 2,500 feet into the
waters of the Atlantic. I do not believe this is common all the way up and down the state, so where do
towns have ownership out to?
A:_Joe Kalo (UNC Law School)
The jurisdiction of coastal communities do vary along the coast, however this jurisdiction has been
held up in court, with regard to fisheries issues, that the towns have a limited jurisdiction over cer-
tain types of activities (jet skiing, swimming, surfing) and that they do not have ownership of the
submerged lands. Instead these lands are owned by the State. The Ocean Policy Steering Commit-
tee did perform a review of town charters and their resulting jurisdiction in its research and has an
excel spreadsheet including this information, which is available to anyone who would like it.

Comment: Bill Forman Jrv. PE (Engineer, Coastal Science & Engineering)
The place where you recommend against any type of ocean outfall is ill advised, because when you say,
“the State should examine potential alternative treatment methods,” the treatment method for this building
is advanced, and they treat all of the effluent produced here before it is discharged. What you are doing is
ignoring the engineering capabilities and technology that has been around on for years to treat water for
discharge. There are a lot of places around the US and Canada where treated water is discharged into trout
streams, and this is the purest form of water body that there is. What it also does is to antagonize these
places along the coast, which have wastewater problems now, the only alternative they have is land applica-
tion and land application is so expensive that it just rules it out. So they end up staying where they are with
nothing. So, this is really ill advised. The technology available is not some pie-in-the-sky method; it is actu-
ally done within several feet of this building.
A: Scott Geis (DCM)
I agree with you in that there are tertiary treatment methods for wastewater, and even reverse mi-
cro fracture osmosis, which is used for discharge into the most sensitive of environmental areas.
And one idea that ties into this is water shortage and not just getting rid of the water but tying into
technology such as water reclamation in order to address fresh water deficiencies. The Commit-
tee understands that in the past there have been significant economic barriers to large-scale water
treatment facilities and/or major wastewater infrastructure along the bartier-islands due to the
fact that municipalities are spread out over significant distances when you are dealing with these
relatively thin islands.
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Joe Kalo (UNC Law School)

Your point is well taken and this is a draft document, but the Committee’s recommendation is
that the State should look into alternative treatment facilities and reclamation because the idea is
not to dump wastewater out at sea but to find ways to reclaim that water, and that needs to be our
emphasis.

Follow up: Bill Forman Jr. PE (Engineer, Coastal Science & Engineering)

Large municipalities may still struggle with this because once you get past a certain capacity you can only
reuse or reclaim so much. The aquarium for example reuses I think 75% of the wastewater generated here,
so how much more would be demanded of a facility like this. In the end, your idea will takes a lot of land,
and often the best land, to accomplish this goal.

Q: Resident
With stormwater it seems that DOT gets a free ride and now when we talk about fresh water going into
saltwater it seems that with the highways they get a free ride. So in this discussion of water reclamation
where does that fall into?
A: Michelle Duval (DMF)
This was out of the scope of the steering committee’s recommendations. However, DOT does
follow standards for stormwater under the National Pollution Discharge Elimination System (NP-
DES) and adhere to a statewide system for monitoring, Another issue is that there are also a lot of
illegal hookups to DOTSs discharge systems in terms of residents, etc.

Follow up: Bill Forman Jr. PE (Engineer, Coastal Science & Engineering)

The thing is that there will always be water running across the land and into the ocean. Therefore you can’t

change that and you can’t regulate that.
A: Scott Geis (DCM)
With the Committee, there were several concerns with wastewater treatment. One concern was
that with deep ocean outfalls, to reach deep water, you need to go out to 200 feet which in some
cases may be 40 plus miles from the shoreline and thus economically unfeasible. The other con-
cern, as supported by some of the scientists on our committee, is that research suggests that there
are natural cycles of onshore transport from deep sources that would ultimately place treated
water back into local swimming areas and onto the beaches. These are some of the thoughts that
led to the recommendation.

Follow up: Adam Short (Masters Student, UNC Wilmington)
Isn’t the concern then that it is the public’s perception of the use of ocean outfalls that will result in water
coming back onto the beach?
A: Lisa Schiavinato (NC Sea Grant)
In part yes, but the recommendations are trying to shift the focus so that, as is the case in other
states, there is the need to reuse as much of this water as possible because there are water quantity
or availability issues as well. In addition, states rely on good quality water and clean beaches for its
tourism economy.

Comment: _Jess Hawkins, MFC (not commenting for the commission but instead as a commissioner)
I want to commend your group for trying to identify the State’s most pressing emerging ocean resource
issues. It appears there you have attempted to have great expertise on your committee in order to make cer-
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tain you capture the pressing ideas. The press release was also good because it provided some background
on these issues which may or may not have previously been discussed in the public forum. Beach nourish-
ment for example has generated a lot of discussion, but some of these other issues like aquaculture not
have not been. The summary of the report states that the study identifies North Carolina’s most pressing
emerging ocean resource issues. I would argue that marine aquaculture is not yet one of our most pressing
issues. It will be if the federal government mandates a nationwide program and does not give each state a
choice as to whether we would want such activities off our coast. Perhaps the committee could discuss sug-
gesting that the states be given a choice as to whether they would want that type of activity off their coast,
much like the policy discussions on energy exploration. At a federal level the government has endorsed
several studies on aquaculture, which you made reference to, and NOAA has been moving in this direc-
tion in an effort to support more sustainable fisheries for our country. It will be interesting to see what the
Obama administration says, and how future regulation is developed given the National Marine Aquaculture
Act has not been passed because of concerns raised by citizens around the country.

The report also refers to the lack of regulatory framework and uncertainty surrounding the management
of marine aquaculture. I would say that NC does have a regulatory framework for marine aquaculture in
the ocean and out to three miles, and that this framework is clear and should be expanded on in the report.
We have been told in the absence of a federal plan the marine fisheries commission has jurisdiction over
state fisheries out to 200 miles. So even if NOAA hasn’t come up with a plan and you are a state citizen and
want to put up a farm, and you get licensed by the State the Marine Fisheries Commission has jurisdiction
over you and a permit is required through the Division of Marine Fisheries.

A:_Joe Kalo (UNC Law School)

The reason for the uncertainty statement was that when the Committee was looking into State
statutes for marine aquaculture the statutes were really directed at aquaculture operations that are
fresh water and the statutes don’t exactly express this other than with respect to flounder.

Continuation from Jess Hawkins

While this may be true at the federal level, it is clear at the state level for North Carolina. It is clear from
the general statutes that the North Carolina Marine Fisheries Commission (MEFC) has regulatory authority
for marine aquaculture and that a regulatory framework exists for internal coastal waters (estuarine) and for
nearshore ocean waters out to 3 miles. General statute G.S. §113-132(a) states that the MFC has jurisdiction
over the conservation of marine and estuarine resources. Except as may be otherwise provided by law, it
has jurisdiction over all activities connected with the conservation and regulation of marine and estuarine
resources, including the regulation of aquaculture facilities as defined in G.S §106-758 which cultivate or
rear marine and estuarine resources. G.S {106-758 defines aquaculture as the propagation and rearing of
aquatic species in controlled or selected environments, including, but not limited to, ocean ranching. There
are several other statues that refer to the responsibility of the MFC to regulate the cultivation of marine and
estuarine resources. The MFC has passed several rules to deal directly with aquaculture in public trust wa-
ters and regulations clearly state that it is unlawful to conduct aquaculture operations using marine and es-
tuarine resources without getting a permit from the division of marine fisheries(15A NCAC 030.0503(%)).

The MFC has been legally advised that in the absence of a federal plan the MFC can regulate boats licensed
by North Carolina with regards to activities involving marine and estuarine resources (harvest, possession,
gear type, etc) from 3 to 200 miles. It was interesting that you noted that the Gulf of Mexico federal coun-
cil just passed a marine aquaculture plan. No such federal plan exits on the Atlantic coast. Allen Jernigan
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would be the contact in the attorney general’s office regarding the state’s jurisdiction in the absence of a
federal plan.

The last thing is that in your recommendation for a technical assessment concerning marine aquaculture
is a good one, however it should be expanded to say that any technical assessment of marine aquaculture
done for the state should include both the NC Marine Fisheries Commission and the Division of Marine
Fisheries. This will allow you to bring the scientific and policy arms of these experts into the assessment.
The report as a whole needs to be presented to the other Commissions such as the EMC and MFC because
you may have issues on here like marine aquaculture which are not as pressing to the CRC but which are
very important to these other groups.

If the CRC decides to endorse this report, it needs to be presented to the other resource commissions such
as the MFC and EMC because of statutory responsibilities.

Q: Sarah Gilliam (UNCW Masters Student)
Since these policies are going to be looked at on a statewide level, will these recommendations be incorpo-
rated across the state, or will it be primarily looked at in coastal areas.
A: Lisa Schiavinato (NC Sea Grant)
These recommendations focus on CAMA’s jurisdiction throughout the 20 coastal counties and
therefore will have the greatest bearing on ocean and coastal activities.

Ocean Policy Steering Committee Draft Recommendations Public Meeting

New Hanover County Library, Northeast Branch 5:30 — 7:30pm

Thursday, February 26, 2009

Attendees: 18

OPSC Representation: Dr. Larry Cahoon, Donna Girardot, Joe Kalo, Lisa Schiavinato
DCM Representation: Scott Geis, Guy Stefanski

Introduction

The meeting began with welcoming remarks by Scott Geis, Ocean and Coastal Policy Analyst for the NC
Division of Coastal Management

Mr. Geis informed attendees that the meeting was designed to present the results of a DCM led effort
to examine emerging policy issues related to NC’s coastal and open ocean waters. Mr. Geis clarified that
“emerging” refers to policy issues or changes NC may experience along its coastal waters due to climate
change, the employment of new technologies, or changes in cultural and economic values, and as a result
of these changes the State will need to be prepared from a regulatory standpoint to meet these changes
head on.

Mr. Geis explained that this effort was conducted over the last year, during which DCM established an
Ocean Policy Steering Committee comprised of 14 representatives from state and federal agencies, aca-
demic institutions, local governments, non-profits and stakeholder groups. The Committee was chaired by
Lisa Schiavinato of NC SeaGrant and Professor Joe Kalo of UNC Law School, and a full list of committee
members was provided in the meeting primer.

| page74 |



i Developing a Management Strategy for North Carolina’s Coastal Ocean

Mzr. Geis mentioned that the effort’s success was due largely to the tireless efforts of the steering commit-
tee and of Joe Kalo and Lisa Schiavinato who are co-directors of the NC Coastal Resources Law Planning
and Policy Center. The project also received funding support from the US National Oceanographic and
Atmospheric Association and NC Sea Grant.

Before the program began Mr. Geis informed attendees of the following:

* The draft report is available on DCM’s and the Center’s website. A report primer was also provided.

* A sign up sheet for public comments was provided.

* This effort launched by DCM is different from the Beach and Inlet Management Plan, although
DCM anticipates both programs will work together in the future.

* Public comments will assist the OPSC in developing the final draft of the ocean policy report.
Comments generated at each of the 4 scheduled public meetings will be provided in an appendix
to the NC Coastal Resources Commission as well as in a summary document provided to
commissioners along with the report.

Program

* Presentation of draft recommendations developed by the Ocean Policy Steering Committee.

* General Q & A session specific to report preparation, steering committee makeup and general
clarifications necessary for the information provided.

* Open comment period.

Public Comments

Following the introduction, Professor Kalo and Ms. Schiavinato presented the Committee’s draft recom-
mendations. Comments received are as follows:

Q: Brad Rosoff (Engineer, CPE)

Can you speak directly to how this initiative and the recommendations produced from it will interact with

the BIMP?
A: Scott Geis (DCM)
That is an important distinction that needs to be made, is that this is not the Beach and Inlet Man-
agement Plan. However the recommendations in our sand management chapter support a lot of
the work the BIMP has done. The BIMP has been working to find out where the resources have
come from in the past, where they may be available in the future and there are also some economic
scenarios in terms of distances that sand may be transported for beach nourishment projects
and remain economically feasible. So the OPSC’s recommendations support the BIMP’s efforts
and will look to take data gathered through the BIMP and use it in the Comprehensive Manage-
ment platform that is discussed in the last chapter of the report. So we may have a GIS mapping
platform where we take the BIMP’s data and combine it with other data to meet these goals. The
BIMP and the OPSC come together under DCM’s 5-year enhancement grant strategy as well.

Q: Cameron Moore (Business Alliance for a Sound Economy)

On your identification of available sand resources, the report talks about 4 different types of shoals and
shelf units, as well as other sources. Was there any discussion of inland sources of sand?
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A: Scott Geis (DCM)

No, we did not look at this specifically. There was some discussion of mining permits, since you
would need a mining permit for an upland source but not for an ocean source.

Q: Matt Liker (Wrightsville Beach resident)

Is there some umbrella organization that will ensure that these programs you mentioned (the BIMP, OPSC,

and estuarine shoreline study) are going to be implemented?
A: Scott Geis (DCM)
The CRC is the quasi rule making authority for issues related to coastal development. Therefore
the report will go in front of the CRC and they will instruct DCM where to invest staff time and
which issues need to be pursued. As far as the other projects, the BIMP and the estuarine shoreline
project are active projects that we actually have man-hours invested in. The OPSC is different in
that the recommendations in this report are areas that have been identified by the steering commit-
tee and the CRC will be responsible for telling us how to go forward. It is also possible that this re-
port could be elevated and presented to the Governor, as well as presented to other environmental
commissions within the state. So we anticipate there will be a number of avenues for collaborative
efforts to make sure we have all the data necessary for the project.

Q: Leyden Betshold (Wilmington resident)
Along the same lines, the CHPP ties the headwaters of the river systems that discharge into the estuaries.
You mentioned that your efforts focus on the barrier-islands out, and it appears that to make it interlock-
ing with these other studies and take the issues identified in this study right on up into the headwaters.
WE find ourselves competing with areas like Charlotte and the Mountains, which have the ability to dump
their issues onto the coast. I think that if you took these issues more inland you would be more effective at
incorporating them throughout the state.
A: Scott Geis (DCM)
You are right that this is an important consideration and DCM will need platforms like the CHPP
to spread management ideas through the state. DCM’s jurisdiction is limited to the 20 coastal
counties and we will therefore look to partner with groups like DWQ to examine upstream causes
of coastal degradation.

Comment: Wilmington resident

One other comment on the Mining of the Beach, your verbage needs to be changed. You say the mining of
the beach and sand, however you shouldn’t say mining sand because the Mining Commission does regulate
only the mining of beach quality sand from upland facilities.

Comment: Cameron Moore (Business Alliance for a Sound Economy)

Concerning the sea level rise component to CAMA land use plans; The IPCC was established to provide
the decision-makers and others interested in climate change with an objective source of information about
climate change. However, it should be noted that the IPCC does not conduct any research nor does it mon-
itor climate-related data or parameters. The IPCC reflects a wide range of competing views, expertise and
wide geographical coverage on climate conditions. That being the case, one could argue that the viewpoints
and statements that come from the IPCC on Sea Level Rise should be critically reviewed and examined.
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The core principle behind a Land Use Plan is that it serves as the community’s blueprint for growth. This
is done through a collection of policies and maps. It should be noted that once a land-use plan is certified
by the CRC, the Division of Coastal Management uses the plan in making CAMA permit decisions and
federal consistency determinations. This means that proposed development projects and activities must be
consistent with the policies of a local land-use plan, or DCM cannot permit a project5 to go forward. Add-
ing a sea level rise component, which is extremely subjective to begin with, to a CAMA land-use plan poses
a potential risk for far-reaching policy guidelines that could lead to over extensive regulatory measures. WE
would argue: how can a local government create an effective policy on sea level rise when the very nature
of the criterion that is being measured does not have an accepted industrial standard for measurement?
WE would further argue that before the Coastal Resources Commission’s policy of retreat is expanded to
include overall relocation of structures and buyout programs the economic and socio-economic ramifica-
tions need to be thoroughly weighed and reviewed. And this must be done by a committee of stakeholders,
which would include elected officials and homeowners living along barrier-islands.
A: Scott Geis (DCM)
The idea that the Committee tried to approach through this recommendation was the question of,
“If sea level does rise, and you had to retreat, where would you go.” There is an economic benefit
in answering this question in that even an answer from a municipality that we can’t go anywhere,
i.e., Wrightsville Beach has no vacant lots and relocation would result in an economic loss because
properties X, y, and z would have to be moved to Wilmington. There were also competing ideas
within our Committee and not all of the members were in favor of relocation because they felt it
would be a detriment to coastal communities.

Comment: Mayor Debbie Smith (Ocean Isle)
If you put this idea into the CAMA land use plan, dealing with retreat, I would hate for it to come down to
someone telling a municipality that they have to move.

Comment: Gary Ferguson (Town of Carolina Beach)
As alocal planner I am concerned about this land use plan requirement and ask if it is even appropriate
for it to be done at a local level? The local government that takes this on in a land use plan. I am not sure
what you would be expecting it to say. I am not clear how this is going to dovetail with policies that are
currently in place?
A: Scott Geis (DCM)
We haven’t started looking at the implementation of these issues. These issues were just the Com-
mittee’s perspective on what the emerging issues might be. We will be going in front of the CRC
and asking them where they would like us to invest staff time and investigate these issues further.
There will be a lot more study before any of this becomes State policy. So this is not a policy docu-
ment as it stands now.

A:_Joe Kalo (UNC Law School)
The Committee only had a year to review State policies and come up with emerging issues for the
State to consider. So there is definitely a lot more study that is needed.

A: Dr. Larry Caboon (UNCW)

Itisn’t just a question of private property that is in jeopardy from sea level rise. On the Committee
we also addressed concern for public infrastructure and discussed should we be building roads,
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schools, police stations, etc. in places that will be underwater in 40 — 50 years. So the public infra-

structure component is an important consideration.

Comment: Cameron Moore (Business Alliance for a Sound Economy)
Sand management is going to be a key element in any beach communities short and long-term management
strategy. The granting of public easements seems to be a reasonable theory, and also falls in line with what
the Beach and Inlet Management Plan is trying to accomplish. The BIMP appears to encourage a regional
strategy to solve sediment-related problems by designing renourishment projects that are not specific to
any one local jurisdiction but instead to an entire region. While this is a worthwhile approach, the biggest
hurdle will be the financial capabilities that will have to be borne by the local communities. BASE will not
support outright denial of sand if the community has demonstrated a need and the financial resources to
underwrite the project.
A: Joe Kalo (UNC Law School)
The thinking behind this was that these sand resources ought to be preserved for public use and
one of our concerns was we did not want private entities to be able to come in, occupy a large
amount of the resource and then sell it back to a municipality. So the idea of establishing this legal
right is to preserve the right for municipalities to the sand so they can perform beach nourishment
activities. Figure 8 Island was mentioned as a private entity in the report because we they are not a
municipality and therefore the decision will need to be made whether or not to accommodate them
in a similar fashion to municipalities.

A: Scott Geis (DCM)

There was also the concern among the Committee members that the current practice is for sand to
be allocated on a first come first serve basis, and if there is sea level rise or additional storm activity
that requires two beach municipalities to compete for the resources a legal system for allocating
those resources needs to be in place.

Comment: Cameron Moore (Business Alliance for a Sound Economy)

With respect to Disclosure of Natural Hazards for Coastal Real Estate Purposes; BASE agrees that it is
very important for potential property owners to be knowledgeable and aware of the risks they assume
when purchasing any type of real estate whether it be inland or coastal. Currently the NC Real Estate
Commission enforces G.S. 47E and provides all the necessary disclosure materials for all residential sales
by requiring sellers to provide for a disclosure (Residential Property Disclosure Statement). There is also
another brochure available to all potential buyers of coastal property called “Purchasing Coastal Property
in NC.” BASE will not support any legislation that would require additional disclosures for prospective
purchasers of coastal property prior to acquisition. The legislation proposed in this recommendation es-
sentially places the Coastal Resources Commission in the practice of regulating the potential sale and
transfer of real estate. BASE feels strongly that this is not a practical use of resources for the CRC to be
involved or engaged in.

These statements were endorsed and expanded on by Mayor Debbie Smith (Ocean Isle), who cited the
wealth of information available to property purchasers via the internet.

Comment: Cameron Moore (Business Alliance for a Sound Econonry)
We would like to see one item further explained that was not captured in the report. BASE would like to see
more emphasis placed on region-wide beach vegetation plans. Beach and dune grass play a critical role in
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the overall dynamics of beach protection and stabilization. Due to the interlacing pattern of the rhizomes,
vegetation species such as Spartina patens, sea oats and American beach grass are able to recover quickly
from storm erosion and thus stabilize the dune. Perhaps the BIMP will address the issue more in-depth.

Q: Jason (student at UNCW)

The disclosures you are talking about — does it include risks to building close to the public beach?
A: Scott Geis (DCM)
Current CAMA rules encompass and try to balance out the preservation of the public beach and
the ability to use private property. So the recommendation was specific to coastal hazards disclo-
sures for purchasing private property.

Q: Leyden Betshold (Wilmington resident)
In your discussion of sand resource management, you may want to expand to look at other sources. For
example, a lot of the materials coming out of the AIWW are not compatible materials. The use of upland
confined disposal facilities will also be important because you are not going to be able to find large dump-
ing grounds in the future. It may be that the only place we have to go in the future is in the ocean. In your
assessment of or characterization of the resources along the coast, be aware that you are going to want to
manage beach quality sand but also incompatible materials. So in your discussion on management of these
materials you need to think not only about beach compatible materials but also the management of non-
compatible materials and their disposal.
A: Scott Geis (DCM)
This idea comes into play under the umbrella of the last chapter of the report, which is com-
prehensive ocean management. The idea of comprehensive management may seem grandiose,
however if we throw a word out there that not many people like, which is zoning, then the idea
becomes a little clearer because we already do it now. Any activity carried out by the State’s en-
vironmental agencies such as DCM or DMF; any time we permit an activity such as a dredging
operation for beach nourishment or the designation of a primary nursery area of essential fish
habitat, we assign some level of value to the resources unique to that area. Maybe we do not have
a monetary figure attached to that resource, however we do assign a value and in doing so we enter
into a defacto zoning process because we limit or specify activities through our rules and laws that
can take place within a specified temporal and spatial extent. So if I am dredging sand someone
cannot put up a wind turbine in that area. Likewise, if a turbine is erected it is likely you won’t be
able to dredge within a certain buffer distance of the structure. We have multiple datasets for the
numerous resources in our coastal waters, and the starting point of mapping resources will be to
get all state agencies to put their information together in a common GIS mapping application. This
step may have a smaller price tag, and it will also allow us to begin to identify areas and resources
that are important to the state, that as we go forward with a comprehensive management plan to
assign values.

Follow up: Leyden Betshold (Wilmington resident)

Spoil is something in your trash can. We need to talk about dredged materials. The component to this is
that these incompatible materials are not washing onshore. They are coming down the rivers and into the
inlets. If we could truly enforce erosion control guidelines in Charlotte, Raleigh or Greensboro, them we
would not have to dredge it out and manage it.
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Q: Brad Rosoff (Engineer, CPE)
Going back to the sand sources, there is the recommendation of further mapping the Cape Shoals Struc-
tures the question that comes to mind is, where are these recommendations going in terms of funding
sources?
A: Scott Geis (DCM)
The steering committee was not charged with assigning values to the recommendations. The Com-
mittee was charged with identifying emerging issues that the CRC need to be addressed with the
knowledge that these issues would be presented to the CRC and the CRC would determine which
issues were the most important for DCM staft to invest their time and effort in. Another part of
the answer is that we have multiple datasets for the numerous resources in our coastal waters, and
the starting point of mapping resources will be to get all state agencies to put their information
together in a common GIS mapping application. This step may have a smaller price tag, and it will
also allow us to begin to identify areas and resources that are important to the state, that as we go
forward with a comprehensive management plan to assign values. It is possible that the CRC may
respond to our recommendations by saying that it is too expensive and therefore the report needs
to be elevated and a State Ocean Policy Implementation Committee needs to be formed.

Ocean Policy Steering Committee Draft Recommendations Public Meeting
Nags Head Fire Station, South Wing 5:30 — 7:30pm

Tuesday, March 10, 2009

Attendees: 15

OPSC Representation: Joe Kalo, Lisa Schiavinato

DCM Representation: Scott Geis, Frank Jennings, Charlan Owens, John Cece

Introduction

The meeting began with welcoming remarks by Scott Geis, Ocean and Coastal Policy Analyst for the NC
Division of Coastal Management

Mzr. Geis informed attendees that the meeting was designed to present the results of a DCM led effort
to examine emerging policy issues related to NC’s coastal and open ocean waters. Mr. Geis clarified that
“emerging” refers to policy issues or changes NC may experience along its coastal waters due to climate
change, the employment of new technologies, or changes in cultural and economic values, and as a result
of these changes the State will need to be prepared from a regulatory standpoint to meet these changes
head on.

Mr. Geis explained that this effort was conducted over the last year, during which DCM established an
Ocean Policy Steering Committee comprised of 14 representatives from state and federal agencies, aca-
demic institutions, local governments, non-profits and stakeholder groups. The Committee was chaired by
Lisa Schiavinato of NC SeaGrant and Professor Joe Kalo of UNC Law School and a full list of committee
members is was provided in the meeting primer.

Mr. Geis mentioned that the effort’s success was due largely to the tireless efforts of the steering commit-
tee and of Joe Kalo and Lisa Schiavinato who are co-directors of the NC Coastal Resources Law Planning
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and Policy Center. The project also received funding support from the US National Oceanographic and
Atmospheric Association and NC Sea Grant.

Before the program began Mr. Geis informed attendees of the following:

* The draft report is available on DCM’s and the Center’s website. A report primer was also provided.

* A sign up sheet for public comments was provided.

* This effort launched by DCM is different from the Beach and Inlet Management Plan, although
DCM anticipates both programs will work together in the future.

* Public comments will assist the OPSC in developing the final draft of the ocean policy report.
Comments generated at each of the 4 scheduled public meetings will be provided in an appendix
to the NC Coastal Resources Commission as well as in a summary document provided to
commissioners along with the report.

Program

* Presentation of draft recommendations developed by the Ocean Policy Steering Committee.

* General Q & A session specific to report preparation, steering committee makeup and general
clarifications necessary for the information provided.

* Open comment period.

Public Comments

Following the introduction Professor Kalo and Ms. Schiavinato presented the Committee’s draft recom-
mendations. Comments received are as follows:

Q: Webb Fuller (Nags Head)
On the sand management chapter, it stopped with gathering data and scientific information and did not go
into funding. Was it discussed or was it specifically left off?
A: Scott Geis (DCM)
The charge of the committee was just to identify emerging issues. Obviously all of the recommen-
dations presented are going to take significant funding, but the Committee was only tasked with
issue identification and it will be left up to the CRC to determine which issues to pursue in terms
of staff time and implementation.

Q: Perry White (Resident, Nags Head)
How much of the current work being done along the coast are you aware of, meaning the studies being
done on non-usable sand sources (i.e. Oregon inlet), and other sources off the coast? How much have you
incorporated into your study, or will you be starting over and gathering new data?
A: Scott Geis (DCM)
We will be tapping into the information that already exists. For example we anticipate using num-
bers generated by the BIMP in terms of sand sources, cost benefit ratios, etc., as well as tying into
other studies such as those done by the Army Corps Of Engineers, and others coming out of
State Universities.

Comment: Chaz Winkler (Volunteer, Beachcomber Museum and Nags Head Resident)
You mentioned the Army Corps of Engineers and one of my concerns is that the oversight of these proj-
ects is usually done by groups who are vested in seeing them be successful. If the people of the coastal
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communities can’t trust the oversight of projects dealing with our limited coastal resources, if we don’t

address these problems, then you won’t be able to gain confidence from the community and the project will
end up being detrimental to the community. (Mr. Winkler clarified that bis concerns were not focused on the efforts
of the Ocean Policy Steering Committee and be also addressed his concern that Nags Head Town officials are more concerned
with the economy rather than the people that live there, however these comments were not directed at the Ocean Policy report
and have therefore been omitted).
A: Scott Geis (DCM)
I am hopefully that in the formation of this Committee, we attempted to take the process out of
DCM’s hands and put the issues in the hands of the stakeholders. We went out and contacted aca-
demics, state and federal agency representatives, local representation, homeowners associations,
and non-profits, because we knew there were clashing ideas out there. We hope that through the
makeup of this Committee, even though the recommendations were not all unanimous, we can
present these issues with our best foot forward and show that these considerations were apparent
in the beginning so that the project continues to move forward when its is presented to the CRC
and other Commissions.

Q: Robert McClendon (UNC Coastal Studies Institute)

With regard to the Coastal Vulnerability index, does this refer to a vulnerability to sand loss?
A: Scott Geis (DCM)
As Lisa mentioned, several studies have been done in the past by the USGS and NCGS looking
at coastal vulnerability, however these studies were done using large (1 to 5 kilometer) cells for the
Atlantic Seaboard. These studies take several variables that are entered into mathematical equa-
tions to predict island vulnerability. These studies examined variables such as offshore geology,
sand availability, etc. Primarily these studies have been concerned with examining island vulner-
ability to inlet formation, increased erosion, sea level rise, etc. The Committee’s suggestion is to
focus these studies more locally and in addition to examining real time and future coastal hazards,
to examine the economic component to coastal hazards. The recommendation is designed to be a
planning tool for coastal communities to examine ways to protect themselves or to designate areas
of a community that may need to be let go.

Q: Perry White (Resident, Nags Head)
You were talking not only about wastewater management but also stormwater management and ocean out-
falls. Was there any consideration of using wetlands for treatment? Dare County is trying to replace septic
systems that leak into coastal waters of Stumpy Point, and in addition to treating the water there is talk of
discharging it into wetlands for extra filtration before it gets to the open water. The Stumpy Point sewer
project is in the process of gathering septic systems into a primary or secondary treatment system, which
would then be released into wetlands. Are you considering this at all for either stormwater or wastewater?
A: The charge of the committee was to deal with issues from the barrier-islands out and the Com-
mittee did not look at wetlands. The way we approached this issue was to look at the past use and
discussion of ocean outfalls. Previous studies from the 1980’ showed that the development of
island wide wastewater collection facility was cost prohibitive. The reason this issue was brought to
the forefront of the Committee’s discussion was there was talk by the Division of Water Quality
about looking into the use of deep ocean outfalls to treat stormwater. This idea has also proven to
be cost prohibitive because to reach deep water you need to go out to 200 feet in depth, which is
located off the coast. The main concern of the Committee was to examine alternatives to outfalls
and to promote technologies for water reclamation.
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Comment: Jan DeBlieu (NC Coastal Federation)
8 of the State’s 11 ocean outfalls are located in Dare County, which is why this issue is of significant concern.

Comment: Robert McClendon (UNC Coastal Studies Institute)

Did you say there were wastewater outfalls discharging into the ocean? The reason I ask this is because you
comingle the discussion of wastewater and stormwater in your document, which may be leading to some
confusion. You should separate the two more definitively in the paper.

Q: Jan DeBlieu (NC Coastal Federation)
Why didn’t you address retreat? I haven’t seen anything in the report about retreating from the beach. Why
is that? Especially in terms of how you would plan for the infrastructure and everything around that? You
identify areas of the coast that just cannot be saved, and this is not in terms of real estate but you think
about the area around Pea Island where erosion is 12 to 1 4 feet per year. This area is going to be very dif-
ficult to save and should it just be let go? If the same kind of erosion is occurring in other areas, where
there is coastal real estate, should that area be let go, or should some consideration be given to saving it?
At what point does it become too expensive to maintain community infrastructure and should there be
planning for that?
A: Scott Geis (DCM)
The Committee tried to address retreat in several places throughout the report. Specifically through
the recommendations for 1) the creation of a State Coastal Vulnerability Index; 2) preparation of a
Worst Case Scenario Planning document; 3) in our discussion of sand resources and planning for
the use of a limited resource; and 4) the sea level rise component to CAMA Land Use Plans. These
were the ways we tried to address the idea but there was not a specific area in the report dealing
with retreat. The reason for this is the report was intended to look at emerging issues and we felt
that the State’s policy of retreat or relocation is an existing scenario and covered in CAMA rules.

Follow up: Jan DeBlieu (NC Coastal Federation)

My concern is that by not addressing retreat specifically in the report, it signifies that everybody recognizes
retreat is an option. However there are many people who probably feel that it is not a viable option and
failing to address it downplays it as an important policy issue.

Follow up: Webb Fuller

I think retreat was a word that could be used correctly 20 years ago. Retreat is generally not a viable option
for a number of reasons. You retreat by either relocating on your existing lot or by taking your house and
putting it on another lot. And if you look at it in today’s environment, most people have retreated on their
lot as far as they can. The houses on the oceanfront are not what was there 20 — 25 years ago, so if you have
a house on the oceanfront, or if you find a lot you probably won’t be able to fit a house on it. So we are re-
ally talking about removal or regeneration of an area not retreat. It needs to be looked at more extensively
and I just wish people would stop saying retreat. Relocation is the same as retreat because you can’t retreat
on your lot anymore and there aren’t any other lots to move to, and if there were the cost to do so is far too
great to make it an option. So we are talking about redevelopment, reconstruction or removal.

Follow up: Jan DeBlieu (NC Coastal Federation)

We have all these structures on the oceanfront that are allowed to fall into the ocean. Is there anything in
the report that talks about changes to the insurance laws that would allow for structures to be removed
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once it is condemned and the owners would them get full compensation from the insurance and not have
to wait until the house fell into the water?
A: Scott Geis (DCM)

We did not address this issue. We have gotten some similar comments focused on potentially

increasing the conservation tax credit and applying it to the removal of threatened properties. So
I think there is the potential to expand on some of these recommendations, especially once we
receive all of the public comments.

Q: Jobhn Cece (NC DCM)

Has there been any indication of a similar study to the one you have done here for the sound side?
A: Scott Geis (DCM)
There are a couple of programs in place attacking different issues for the Sounds. There is an
Estuarine Shoreline Mapping component that is being conducted by DCM which is using a GIS
format to examine the number of miles of estuarine shoreline that have been hardened, in an ef-
fort to get at potential ecosystem function loss. This is being done on a county-by-county basis
where we are actually going in and digitizing the shoreline. Joe also mentioned that UNC has been
charged by the legislature to examine the potential for wind turbines in the sounds. The alternative
energy component is being looked at through that study. As they look at this alternative energy
question they are examining the makeup of the sounds in terms of the resources that are there, i.e.
bottom type. So a lot of the information that comes out of that study will have a lot of relevance
to other issues. Lastly, the chapter on Comprehensive Ocean Management will examine the State’s
need to specify uses within state waters. This zoning application will likely carry over from the
ocean into the sounds.

Comment: Willow Kelly

Perhaps state policy needs to change in order to address other possibilities besides beach nourishment
and retreat.
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Legislative Affairs for Coastal North Carolina Real Estate & Building Industries

BUSINES
ALLIAR

N
FOR A SOUND ECONOMY

February 23, 2009

Division of Coastal Management
N.C. Sea Grant
N.C. Coastal Resources Law, Planning and Policy Center

Subject: Ocean Policy Comments
Dear Sirs:

The Business Alliance for a Sound Economy (BASE) is an organization of trade associations formed to take
collaborative action on issues of concern to their broad membership engaged in residential and commercial real
estate sales, land development, economic development, finance, property management and leasing. BASE
represents the approximately 12,000 members of the Brunswick County Home Builders Association, the
Brunswick County Landowners Association, the Topsail Island Association of REALTORS® and the
Wilmington-Cape Fear Home Builders Association.

BASE formally submits the following comments in response to the draft Ocean Policy Report “Developing a
Management Strategy for North Carolina’s Coastal Ocean”.

Identification of Available Sand Sources

Based upon the report there are generally four types of sand deposit sites and types that lie within the State’s
coastal-ocean waters that could potentially be used for beach nourishment. These are: Paleo-river channels,
Shore-oblique sand shoals, inner shelf stratigraphic units, and potentially Cape shoal structures. The Steering
Committee has recommended that the State conduct additional studies to determine where acceptable sand
sources are located and the amount of sand available from each potential source. BASE would certainly agree
that this type of study needs to take place. However, we would suggest that the study areas be expanded to also
include inland areas as well. While the practicality and overall logistics might be too much of a hurdle, inland
sources of sand could potentially be of the same if not better quality than sand from ocean sources.

Establishment of a System of Legal Rights to State-Owned Sand Resources

Sand Management is going to be a key element in any beach communities’ short and long term management
strategy. The granting or public easement seems to be a reasonable theory, and also falls in line with what the
Beach Inlet Management Plan (BIMP) is trying to accomplish. The Beach Inlet Management Plan appears to
encourage a regional strategy to solve sediment-related problems by designing renourishment projects that are not
specific to any one local jurisdiction but instead to an entire region. While this is a worthwhile approach, the
biggest hurdle will be the financial capabilities that will have to be borne by the local community. BASE will not
support outright denial of sand if the community has demonstrated a need and the financial resources to
underwrite the project.

3801-5 Wrightsville Ave. « P.O. Box 3101 « Wilmington, NC 28406
910-799-2611 « Fax 910-799-2610
http://www.wilmingtonhomebuilders.com
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Division of Coastal Management Page 2

N.C. Sea Grant
N.C. Coastal Resources Law, Planning and Policy Center

Development of a Coastal Vulnerability Index

Based upon the Steering Committee’s recommendation to develop a Coastal Vulnerability Index (CVI) we would
expect that the creation of any type of CVI should include a wide range of stakeholders with varying degrees of
expertise and knowledge and not be limited to commission, agency or academic interests. It should be noted that
while barrier island geomorphology is important to this study other indicators such as economic data,
socioeconomic factors, infrastructure components, and financial resources all need to be looked at. BASE would
argue that the outcome of such a document or mapping philosophy if not undertaken with the utmost care could
do irreparable harm to the economic, social and political well-being of coastal NC and its citizens.

Incorporation of a Sea Level Rise Component to CAMA Land Use Plans

The IPCC was established to provide the decision-makers and others interested in climate change with an
objective source of information about climate change. However, it should be noted that the IPCC does not
conduct any research nor does it monitor climate-related data or parameters. The IPCC reflects a wide range of
competing views, expertise and wide geographical coverage on climatic conditions. That being the case, one
could argue that the viewpoints and statements that come out of the IPCC on Sea Level Rise should be critically
reviewed and examined.

The core principle behind a Land Use Plan is that it serves as the community’s blueprint for growth. This is done
through a collection of policies and maps. It should be noted that once a land-use plan is certified by the CRC,
the Division of Coastal Management uses the plan in making CAMA permit decisions and federal consistency
determinations. This means that proposed development projects and activities must be consistent with the policies
of a local land-use plan, or DCM cannot permit a project to go forward. Adding a sea level rise component,
which is extremely subjective to begin with, to a CAMA land use plan poses a potential risk for far-reaching
policy guidelines that could lead to over extensive regulatory measures. We would argue: how can a local
government create an effective policy on Sea Level Rise when the very nature of the criterion that is being
measured does not have an accepted industry standard of measurement? We would further argue that before the
Coastal Resources Commission’s policy of retreat is expanded to include overall relocation of structures and
buyout programs the economic and socioeconomic ramifications need to be thoroughly weighed and reviewed.
And this must be done by a committee of stakeholders which would include elected officials and homeowners
living along our barrier islands.

Disclosure of Natural Hazards for Coastal Real Estate Purchases

BASE agrees that it is very important for potential property owners to be knowledgeable and aware of the risks
they assume when purchasing any type of real estate whether it be inland or coastal. Currently the NC Real Estate
Commission enforces G.S. 47E and provides all of the necessary disclosure materials for all residential sales by
requiring sellers to provide for a disclosure (Residential Property Disclosure Statement). There is also another
brochure available to all potential buyers of coastal property called “Purchasing Coastal Property in NC.” BASE
will not support any legislation that would require additional disclosures for prospective purchasers of coastal
property prior to acquisition. The legislation proposed in this recommendation essentially places the Coastal
Resources Commission in the practice of regulating the potential sale and transfer of Real Estate. BASE feels
strongly that this is not a practical use of resources for the CRC to be involved or engaged in.
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Division of Coastal Management Page 3
N.C. Sea Grant
N.C. Coastal Resources Law, Planning and Policy Center

Final Comments

We would like to see one item further explored that was not captured in the report. BASE would like to see more
empbhasis placed on region-wide beach vegetation plans. Beach and dune grasses play a critical role in the overall
dynamics of beach protection and stabilization. Due to the interlacing pattern of the rhizomes, vegetation species
such as Spartina patens, sea oats, and American beach grass are able to recover quickly from storm erosion and
thus stabilize the dune. Perhaps the Beach Inlet Management Plan will address this issue more in-depth.

BASE appreciates the opportunity to comment on the draft report “Developing a Management Strategy for North
Carolina’s Coastal Ocean.” If you have any questions about these comments I can be reached at (910)799-2611.

Sincerely,

Cameron Moore, AICP
Governmental Affairs Director
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DT: March 10, 2009
TO: DIVISION OF COASTAL MANAGEMENT (DCM )
FR: The LAND ALLIANCE of NORTH CAROLINA ( LA-NC)

RE:  DRAFT REPORT
DEVELOPING A MANAGEMENT STRATEGY FOR
NORTH CAROLINA’S COASTAL OCEAN: (DR-DMSCO)

“Lwalch as the high spring tide laps around the statreases, scwonming pools , and foundations of a group of ostentatious
oceanfront beach collages. . . .7, and, ... heavy equipment retums ... i a_futile exercise to ald sand berms in_front of
seventeen lols ... many of which support pretentious mullion-dollar houses.”

From a scientific paper published in GEOTIMES by an eminent North Carolina Coastal Geologist.

ABSTRACT:

The Report starts with the 80’s, thereby excluding public policy actions beginning in the 60’s and
70’s when the State asserted Ownership of submerged Beach to preclude private construction of jetties
and bulkheads, on assurances that the State was better able to protect the Beach.

The State has supported ACOE Dredge Spoil Disposal Practices, Damming of Rivers, and other
Policies that can be theorized as acting to starve the Coast Line of materials, thereby causing the erosion
of North Carolina Beaches.

No State Educational Institution or Agency will do tests to determine the cause of Beach Erosion.

Concurrently, the State seeks to abrogate its obligations to protect the Beach, and endeavors, in
this document, to blame erosion on Sea Level Rise, and make property owners responsible for building at
the Beach.

In effect, the government is causing erosion of Beaches, and blaming the consequences on the
owners of coastal property.

The DCM is seeking to establish a policy to retreat or lose your house.

The Report further deals with Energy , Outfalls, Aquaculture, and Ocean Management.

These issues are not addressed in these comments in a comprehensive manner.

We fought a revolution to stop the King ( State ) from unreasonable Taking and Taxing property.

The State of North Carolina is adopting the same authoritarian prerogatives the King asserted.

An Oligarchy of Environmental Agencies and Organizations now dominate and direct all policy in
North Carclina, and the regulated property owners don’t know what has happened until to late.

The Draft Report is contrived to support further “takings” of Private Property Rights.

It is clear that the DR-DMSCO is intended by CRC/ DCM to be the Base Policy Document for future Management
of the Coast and Ocean Regions of North Carolina, and outlines the CRC / DCM’s intentions to further extend the
State’s authority to control and/ or take Rights of Private Property Owners.

This process began in the 60’s, and 70’s with the State’s taking of lands below Sea level. The focus then
pertained to Ocean Beach property with rules intended to preclude construction of bulkheads and jetties that obstruct
waiking along the Beach. Assurances were given, that the State was better able to protect the beach.

The Legal Premise for the “taking without compensation” was said to be based on English Common Law, when
the State asserted Claims, that the King owned the waters and rivers, and the land beneath.

They were right.

In fact, the King effectively owned all the land, water, forests, and everything, and Granted use there of, or,
could take away rights of use of all land and property in a manner limited by the Rights set in the Magna Carta.

That’s why we fought a Revolution.

The American Revolution was engaged so the King ( State ) couldn’t take property without just compensation, a
practice that Governor Lord Tryon had expanded upon in order to build his Palace, in New Bern.

It is indeed ironic that our own State of North Carolina has rapidly and forcefully accelerated the takings of
property rights in North Carolina, the Crown Colony that, in 1771 was the site of the Battle of Alamance , which some
Historians say was the First Battle of the American Revolution.
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This is not to say that rules and regulations that benefit the common good are bad, but rather to observe that
Policy in North Carolina has been distorted to serve the Political Objectives of the State’s Environmental Agencies, and
Organizations that deem they know better than anyone else what is good and proper.

The problem is that these Environmental Elites, have made a practice of misrepresenting and distorting facts
and science in order to get their way, and that is { according to a highly regarded Scientist ) to return Coastal North
Carolina to nature and make it a public park,, by saying Mother Nature will wash it all away.

It is asserted to the contrary, that it is State Supported Policies that are causing the Erosion.

CHAPTER 1
SAND RESOURCE MANAGEMENT
A) CAUSES OF EROSION:

The opening sentence in the DR-DMSCO attempts to assert and imply Climate Change and Sea Level Rise as
the predominate causes of erosion : “ Climate change, sea level rise and storms all have the potential to cause erosion
or increase erosion that already has occurred along North Carolina’s shorelines. As a consequence, structures may
be damaged or destroyed during storms, creating the potential for structures to be abandoned in the surf zone or
surrounded by sand bags.” PG 1

This is contrary to NOAA data that shows Sea Level Rise for the North Carolina Coast has been relatively
modest during the recent past when the Erosion has occurred.

Moreover, if Sea level Rise is to be asserted as a cause of erosion, it should be reasonable and proper to demonstrate
the Sea Levels from 1000 to 1100 when it was warmer than today. Geologic history teaches that the Greenland
Glaciers were melted to an extent allowing growing crops by the Vikings. This report omits this historical condition.

The report fails to discuss all theories of erosion and fails to mention the “ River of Sand “ theory .

The River of Sand theory assumes a current {or series of currents) carry materials along the East Coast of America
from North to South . If the supply of sand to the system is reduced, the Along -Shore currents carry sand away , and,
with reduced up drift supply, cause erosion .

In the Cape Fear Study , the ACOE admitted that a CY of sand removed from the littoral zone was a CY of
material lost to down drift beaches.

In the Section 111 for Beaufort Inlet, the Corps admitted it's Wind Wave Computer models were 180 ° wrong and
had predicted the NET bypass of Beaufort inlet was from West to East, but with actual on-site measurements, the Corps
found the Net Material Bypass was from East to West.. They had no explanation as to why this was happening.

This Report fails to mention that none of the Scientists have done a valid and comprehensive study in the
Littoral Zone , where the erosion is occurring, to determine and confirm the volume of such currents , the direction
such currents, or the volumes of materials carried by such currents, or any other cause of erosion.

Instead the Report states: ” The natural course for many areas along the sediment-poor island segments of the North
Carolina coast is that, without nourishment, some barrier island segments will be inundated in the future if sea level
continues to rise. This problem can be exacerbated by storm surge associated with hurricanes and nor’easters.” ( Pg.
15)

This statement is totally misleading and completely ignores the fundamental problem, the Starving of the Littoral
System for materials caused by:

1) ACOE Least Cost Dredging Material Disposal Policies , that remove Sand from inlets to be disposed far off shore
beyond the along shore Littoral System.

2) And Suppression Of Natural forest fires that reduces erosions of uplands.

3) Damming of upland rivers that reduces natural Bore and Scour of flood waters that historically naturally transport
materials to the Coast.

The Report fails to mention , that , if the “River of Sand” theory is correct, the Beaches are being starved by :
Disposal of dredge spoil sand from Beaufort Inlet , offshore well beyond the along-shore currents .

Va Beach Sand Trap at Rudi Inlet used to pump sand back up drift to nourish Va. Beach beach,

ACOE dredging of Delaware and Chesapeake bay Inlets .

NC/ ACOE Act to Starve Southern NC Beaches by renourishment of Bald Head Island, and

Diminution of upland supply of materials by Flood Control and Power Dams at Jordan Lake Dam and Sharon Harris etc.
Instead , the report attempts to confuse the causes of erosion, and attempts to transfer the cause to Sea Level Rise
without demonstrated basis in science or the record .

B) INLET STABILIZATION :

The Repot Fails to acknowledge the efficiency of the Beaufort Inlet Jetties in stabilizing the inlet for over 150
Years. While it is clear that an un-stabilized inlet will move back in forth in response to hydraulic actin like a loose
water hose. It is clear that if you fix locate the end of the hose , ( or inlet ) it will stabilize the flow.

There appears to be no reason for DCM / CRC to disallow stabilization of inlets, except to increase the loss of property .
C) SAND TRANSPORT PIPE BYPASS

Report Fails to present Sand Bypass Systems { STP) used in Florida to transport materials across inlets, as
alternatives to Sand Mining ( renourishment ) . The unofficial excuse is that fixed structures are out lawed.
Interestingly, the CRC acted to outlaw fixed structures as needed to implement a STP, in order to obstruct the
implementation of such systems. It appears these systems would reduce erosion, and maintain navigable inlets at
much less cost .

DCM / CRC action has been taken to obstruct means to reduce erosion, and pass regulations to increase erosion.

D) SAND MINING : This Report Objects to Sand Mining in order to renourish Beaches ,

“Another prevalent issue concerns sand that may be lost to the barrier island

system due to sand mining, whether it is for beach nourishment projects or to maintain

North Carolina’s navigation channels.” Pg. 8

In effect the Report supports the notion that ,, It's OK to reduce the flow of sand to the coast and beaches by polices of
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Damming Rivers, and suppressing Natural Forest Fires, in order to protect upland property, and it's OK to Dredge Sand
from the inlets and dispose beyond the littoral zone ... but it’s not OK to renourish Beaches with materials taken from
the System ( by State approved dredging policy) that is stock pilled and available in the region.

E) RECOMMENDATION;

The Recommendations asserts that Planing should be done by academic Institutions :

* This planning document should be developed by academic institutions with scientific expertise and include the input
of multiple agencies, such as DENR, DOA and DOT.” Pg. 19.

While we agree that planing should be done by academic institutions, based on the glaring errors, omissions, and
bias expressed by the authors and experts quoted in this report, we submit that the planning should be done by other
academic institutions or agencies that are not so biased as the present .

Chapter 2

OCEAN ENERGY:

This should be studied more carefully.
No Comment .

Chapter 3

OUTFALLS :

The study objects to any new WW or SW ocean outfalls, ( Pg. 54.)

We object to the fixed opposition to SW outfalls ( Storm Drains.)

Whereas the subject of SW pollution as been so politicized, we believe that valid science to determine the sources and
magnitude of polluting constituents should be properly studied before making such a policy statement.

Chapter 4

AQUACULTURE :

The bias in the Report obstruct Aquaculture based activity .

Typically, environmentalists publicly support Aquaculture in Public Relations, but find and insert technical reasons to
obstruct such activities in policy .

In fact, it seems that environmentalists policy makers can find reasons to object to and obstruct most any activity
known to man.

Chapter 5

COMPREHENSIVE OCEAN MANAGEMENT :

The Report states: “There is strong support from the Ocean Policy Steering Committee for the
continued implementation of the CHPP. The steering committee believes the CHPP can

play an important role in any ocean mapping and any ocean management or planning

efforts initiated by the State in the future. “ Pg. 75

Will citizens be able to use the Ocean without CHPPs approval?

ELABORATIONS and AMPLIFICATIONS ON PREVIOUS COMMENTS

JETTIES: It is clear that the CRC / DCM , and the Coastal Federation are determined to have all the jetties removed
from the Coast and plan to enforce a program of retreat of all structures from the Beach by asserting that Jetties don’t
stabilize inlets and Sea Level rise is going to wash everything away . It is interesting that the organizations don’t say
much about the Ft. Macon Jetties that, for over 150 years have stabilized Beaufort Inlet very well.

ONSLOW BAY EROSION: Clearly much of the Atlantic Coastline has experienced erosion, and although it's beyond the
scope of this monograph to analyze the Global Warming Issue **, remember however, the erosion that has occurred to
date, is in a time of relatively modest sea level rise as documented by NOAA data. In fact, maybe the erosion for the
shoreline of Onslow Bay from Bogue Banks to Cape Fear, has NOT been caused by the jetties, overwash migration,
or sea level rise, but by a simpler cause, the “ starving an Along-Shore “ current of material ?

In the late 90’s, the Army Corps of Engineers ( ACOE) admitted** that ( with the consent of the State) it has
dredged and removed nearly 50 million CY of sand from Beaufort Inlet, and dumped it far offshore, well beyond the
Onslow Bay along-shore Littoral zone. That's a pile of sand approximately 6’ deep x 400’ wide x 100 miles long.
That’s just about the distance from Beaufort Inlet to Cape Fear, and just about the amount of beach lost to erosion.

( The volume of 50 Mil, CY as stated, was later reduced, but even half that amount is a lot of sand , and that’s still a lot
of Beach .)

So has the ACOE’s dredging caused the erosion? Surprisingly, NONE of the State or Federal Agencies or
Environmental Groups, or Educational Institutions have done any valid analysis of Along-Shore currents to determine
if that's what’s happening or not . *

Why not ?

OUTER BANKS EROSION:

To counter the above theory of erosion , detractors point to erosion of the Outer Banks Beaches, observing
there is no significant dredging of inlets along that Line of Coast.

Let's consider. If an along -shore current is present from the North and running along the face of the Outer
Banks, and if the up drift regions are being restricted of a sand supply, that Coastline would erode, just as the Onslow
Bay coastline has eroded.
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Consider that elementary school science and geology taught that the Appalachians mountains were old Warn
Down Mountains, and the eroded materials built up the coastal plane, from the Fall Line to the Coast.

Government Policy today is to Dam up rivers for Flood Control, Water Supply, and Hydro power. Dams reduce
the natural bore and velocity of natural storm waters that scours of river bottoms and naturally transported material to
the Coast. Suppression of natural Forest Fires following natural droughts reduced natural exposure of dirt to be
washed into the creeks and rivers and on to the Coast.

It’s also interesting that the ACOE also dredges the Inlet to the Chesapeake Bay and disposes of the Spoils
offshore. and Va. Beach has installed a Sand Trap at Rudi Inlet , to catch and pump what little material is left back up
drift to nourish the Beach.

In effect, we have stopped the natural erosion of uplands that, over the eons, provided material to supply the
along shore currents and Build Beaches.

In effect, the Government is starving the Beaches, and callously blame loss of houses on stupid property
owners.

So why are the State and Federal agencies including the EPA, NOAA, ACOE, CDM, CRC, Sea Grant, and most
all of the Universities embarked on a PR program to blame erosion on Sea Level Rise and Giobal Warming ?

As not many people remember, in the 1970°s the State of North Carolina took possession of Private Ocean
Beach Front property ( without compensation), as discussed above.

Maybe, if the data were to demonstrate conclusively that the cause of erosion is due to reduced supply of
materials into the along-shore current system, that would invalidate theories of over-wash migration ( that assumes
that sand runs uphill from the Continental Shelf ), and the popular cause’celeb of “Sea Level rise”. Moreover, if
"starving the along-shore currents” of materials is definitively proven, the Liability of State and Federal Governments
for erosion to date would be inescapable. But of course, for the Federal or State governments to pay for the damages
they may have done to the beaches and property owners would cost a lot of money.

Alternatively, if the government can convince the General Public that Sea Level Rise is causing the erosion,
that’s good justification to make property owners and local Governments pay for renourishment, or make the property
owners move their houses. And, it’s an easy sell to blame the Beach Cottage owners for building on the beach.

We believe that, whatever the cause, either the State should do what it said it would do, and “ Protect the
Beach”, or return the beach to the Owners and allow them to build Sea Walls or Jetties as they wish,,, and be free to
take action against Government Agencies for having dissipated the beach with irresponsible dredging practices and
other actions to reduce supply of natural upland feeder materials.

Agreeably, while we don’t believe that jetties located willy-nilly, all along the beaches is a good or attractive
idea, but then, neither do we believe the State should simply abrogate the responsibilities it assumed when it took
possession of the Beaches of North Carolina, ( especially after participating in removing the Sand from the beach.)

Bill Price 252-247-2112
Land Alliance of North Carolina
" Valid Science for Valid Rules "

* The only study known is currently being conduced by UNC at Emerald Isle. Unfortunately, the ADCP test equipment
is located nearly 1,000° offshore, well beyond the Near-Shore Littoral Zone where the Erosion is occurring.

** We have also asked about the Global Warming of 1000<> 1100 AD. and the so-called "Little Ice Age™ that followed.
It was reported on the Discovery Channel, that the Vikings * were able to settle in Greenland in that time because they
could grow Crops, which we can't now. SO if the Greenland Ice sheet was reduced by warming 1000 years ago, by
how much, what was sea level then, and what caused it ? So far, we haven't found good answers to these questions.
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY
INSTALLATIONS AND ENVIRONMENT
REGIONAL ENVIRONMENTAL AND GOVERNMENTAL

. AFFAIRS-SOUTHERN
101 MARIETTA STREET, NW, SUITE 3120
ATLANTA, GA 30303-2711

April 18, 2009

Mr. Mike Lopazanski

Coastal & Ocean Policy Manager, NC Division of Coastal Management
NC Department ¢f Environment and Natural Resources

400 Commerce Avenue

Morehead City, NC 28557

Dear Mr. Lopazanski:

! am the Department of Defense (DoD) Regional Environmental Coordinator for the states
within EPA Region 4 and represent the military services on multiservice environmenial issues
within those states. On behaif of all of the military services, | first wish fo convey our
appreciation to North Carclina for its staunch support for the DoD. We believe that our
cooperative relationship is essential to the success of the DoD and its ability to effectively train
our war fighters. As the DoD REC, | am forwarding comments provided from alt of the services
on the draft report, Developing a Management Strategy for North Carolina’s Coastal QOcean,
scheduled for presentation and discussion at the 29-30 April 2009 NC Coastal Commission
Meeting. We appreciate your willingness to receive and transmit our commenis to the
Commission in their pre-meeting documentation package. In addition, we would appreciate
your consideration and inclusion of our comments as you prepare recommendations for the
Commission.

The State of North Carolina’s mifitary installations face numercus challenges to meet mission
requirements and sustain the environment. Our ranges, sea space, undersea space, airspace,
and frequency spectrum requirements are alf vital to the successful training of our service
members. While each installation within North Carolina faces compatible land use and other
snvironmental challenges, the near shore and off shore areas of North Carolina are particularly
important.  These areas provide vital DoD military readiness training areas which are, in some
cases, the only areas along the eastern coast of the US where perishable battle skills can be
practiced, and technical readiness qualifications can be achieved before units deploy into
harm’s way. While the milifary services support the development of alternative energy
resources, we must emphasize the need to sustain these military readiness activities. We,
therefore, support efforis to ensure that the coastal ocean policy promotes compatibie
development, while at the same time avoiding any direct or cumulative impacts, which degrade
military capabilities. | have included the DoD policy for proposed wind farm locations as an
example of cur desire to cooperatively support alternative energy projects.

For example, near shore or off shere development can cause interference to surface ships
and amphibious ships, as well as to underwater military training operations (such as mine
detection and demolition). Onslow Bay, extending out several nautical miles, is absolutely
critical to Navy/Marine Corps amphibious training exercises. These exercises must be done in
conjunction with the amphibious beach and the live fire impact areas at Camp Lejeune. The NC
coasts are the only areas available on the east coast to carry out these types of Navy/Marine
Corps amphibious training exercises.
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In its current form, the draft report contains only twe references to military interests. We
believe the ultimate strategy for managing North Carolina's coastal ocean development shouid
reflect additional consideration for the potential impacts to military activities. Although, the
current North Carolina code already requires special consideration of land use changes
preposed in the vicinity of a military base (N.C. Gen. Stat. Sec. 153A-323 (2008)), we are
concerned that this provision may not be broad enough to apply to proposed ocean uses or to
those areas near military airspace.

We offer the following general and document specific comments to the draft policy, in light of
these concerns and the potential negative impacts to military activities within the coastal
counties and ocean areas of North Carolina:

1. Military Review and Concurrence of Projects. Similar to the rule proposed by the Mineral
Management Service for establishing a program fo manage energy projects on the Outer
Continental Sheff, the final NC Ocean Policy Report should require applicants for projects to
provide detailed analysis of the potential impacts to military activities affected by proposed
activities. The policy should incorporate a requirement to institutionalize a review process that
includes the DoD (i.e., an interdisciplinary NEPA-iike review/permit). Project proposals could be
sent for review and approval (optimally) or comment (minimally) to the DoD REC and the NC
DoD Commanders Council. This would not be a new requirement, since the N.C. Gen. Stat.
Sec. 153A-323 (2008) sets forth a mode! requiring notice to the military service, the opportunity
for the military service fo comment and the requirement for due consideration of any comment
or analysis submitted by the military service. The management strategy could call for adopting
this model for statutes and implementing regulations controlling coastal ocean development, or
recommend establishing a new mechanism for achieving this end.

2. Review of and coordination with military threatened and endangered (T&E) management
plans. Heightened training restrictions due to increased threatened and endangered (T&E)
species emphasis could be catastrophic for the DoD. The wildlife and plant species found along
the NC coasts are diverse and often threatened. The final NC Ocean Policy Report should note
that any off shore developments that negatively impact marine mammals, T&E species and
species at risk could cause implementation of additional protective restrictions and increase the
environmental burdens on both the military and commercial ventures. The worst case scenario
for the military would be for these restrictions to further restrict training capabilities. The final
NC Qcean Policy Report should prohibit projects which increase these protective measures and
reduce training fiexibilities. :

3. Airspace Coordination. Require any construction or alteration exceeding 200 ft above
ground or sea level to provide an analysis of findings associated with the coordination of any
proposed structures of concemn to the Federal Aviation Administration (FAA) and mifitary
services. The analysis should use the preliminary project screening ool located at:
hitps:/ivwww.oeaaa faa . goviogaaa/extemal/gisTools/gisAction jspZaction=showlLongRangeRada
rToolForm
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4. Page 15: Development of a Coastal Vuinerability Index {CV]) — definition of CV! "might"
need expansion to acknowledge and evaluate impact to military mission sustainability issues
and concemns (e.g., airspace requirements; low-level military training routes; froop maneuvers:
drop zones,; water-based maneuvers; impacts to electronic media; microwave towers; and early
coordination required with the appropriate FAA and regional military POCs on proposals for

. alternative energy projects - wind turbines, etc. which could "potentially” interfere with military
cperations). .

5. Page 24 1st Paragraph; Last Sentence: "Furthermore, applications or uses characterized
by a more mobile or transient characteristic, such as shipping lanes and military air space, must
be avoided.” Change the sentence to read, "Furthermore, applications or uses characterized by
a more mobile or transient characteristic, such as shipping lfanes and military sea space,
undersea space and air space, must be avoided.”

6. Page 41-42: The last senfence under “Lease and Easements for Altemative Energy
Projects” states: "although an individual wind turbine may occupy only a small portion of State-
owned submerged lands and a small portion of the water column, the total project wili occupy a
large area of State-owned submerged iands, many segments of the water column, and the
turbines will intrude several hundred feet into the airspace...” We would recommend adding a
new footnote # 147 (then shifting other footnotes down a one digit accordingly). The new
footnote # 147 (for the bottom of page 42) could state:

The Federal Code of Regulations (CFR) Title 14 Part 77.13 states that any
person/organization who intends to sponsor any of the following construction or alterations must
notify the Administrator of the FAA:

- any construction or alteration exceeding 200 ft above ground level.

- any construction or alteration: within 20,000 ft of a public use or military airport which
exceeds a 100:1 surface from any point on the runway of each airport with at least one runway
more than 3,200 f; within 10,000 ft of a public use or military airport which exceeds a 50:1
surface from any point on the runway of each airport with its longest runway no more than 3,200
ft; within 5,000 ft of a public use heliport which exceeds a 25:1 surface. i

- any highway, railrcad or cther traverse way whose prescribed adjusted height would
exceed the above noted standards, when requested by the FAA

- any construction or alteration located on a public use airport or heliport regardiess of height
or location.

7. Page 43: Designate all military facilities within the state as Key facilities. Last paragraph
Second sentence: "...Those two subsections are §113A-120(a)(5) regarding public trust waters
and (7) regarding key facilities. Subsections §113A-120(a)(8) regarding inconsistency with land
use plans, (9) regarding practicable alternatives and (10) regarding cumulative effects may play
a role in a particular project. However, only (a)(5) and {7) would have direct application to all
proposals to site facilities in public waters and (7) simply incorporates by reference the
limitations set forth in (1) through (6)." Military installations are likely NOT considered "key
facilities” within NC per se - based on the dsfinition provided. Military installations should be
designated as key facilities since they “tend to induce development and urbanization of more
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than local impact”. Designation of installations as key facilities will provide additional
requirements for scrutiny prior to project approval.

8. Page 48: Add an additional Recommendation. The recommended addition is as follows:
Proponents of any "Ocean-based Altemative Energy” project proposals need: (1) to provide
early notification and coordination to military commanders (and their key environmental and
operational staff); (2) the military service Regional Environmental Coordinators (REC's) listed
below; and (3} to coordinate with the FAA IF when any of the review criteria of the Federal
Code of Regulations (CFR) Title 14 Part 77.13 apply (NOTE: listed above as a proposed
document footnote). .

We thank you for the opportunity t0 comment on the draft report. We will continue to
monitor developments and would appreciate the opportunity o provide additional comments as
the report is finalized. We would also like to attend the Commission meeting on 29, 30 April
2009 and hope that this can be arranged.

We welcome the opportunity o meet with you in person or telephonically, to discuss this
letter. | look forward to working with you to continue the mutually beneficial relationship
between the DoD and North Carolina. if you have questions or comments regarding contents of
this letter, please email Mr. Marshall Williams at marshall.willlams@®us army.mil or call him at
404-545-6582 and he will provide you assistance. | can be contacted at
susan.p.gibson@us.army.mil or 404-524-5061x277.

Sincerely, — /
C\ D . ‘s\\m/{/‘i ;\’/ﬂvﬂx

o AR O

Susan P. Gibson
BoD Regional Environmentai Coordinator

Region 4
Enclosure
cC:
Tom Sims
Scoft Brewer
Christine Porter
4
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OFFICE OF THE SECRETARY OF DEFENSE
1480 DEFENSE PENTAGON
WASHINGTON DC 20301-1480

jaes)
POLICY BUARD »é;iﬁ 2 g G
ON FECERAL AVIATION ¢ AU

SURJECT: Department of Defense (Dol)) Poliey on Propesed Wind Farm Locations

The Dob does not oppose the development of wind farms and other sources of
renewable energy that do not adversely impact military readiness or training of
8. Armed Forces. DoD will continue 1o work with the Federal Aviation Administration
(FAA) and other regulatory agencies as necessary, to evaluate each wind farm proposal un
# case-by-case basis. Where owr assessment of a particular project suggests notential
adverse impacts to military or other national security operations, we will raise those
concerns with the appropriate regulatory avthority in order to mitigate or prevent the
adverse affects of that project through appropriate technologies and techniques. We will
continue to work with the FAA and others to achieve mutually satisfactory wind farm

project solutions.
-

;ﬁg zld"ﬁﬁ‘ 7

Gerald F. Pease, Jr.
Executive Dirvector
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Appendix B: Coastal Energy Policies, 15A NCAC 07M.0400

SECTION .0400 - Coastal Energy Policies

15A NCAC 07M .0401 DECLARATION OF GENERAL POLICY

(a) It is hereby declared that the general welfare and public interest require that reliable sources of energy
be made available to the citizens of North Carolina. It is further declared that the development of energy
facilities and energy resources within the state and in offshore waters can serve important regional and na-
tional interests. However, unwise development of energy facilities or energy resources can conflict with the
recognized and equally important public interest that rests in conserving and protecting the valuable land
and water resources of the state and nation, particularly coastal lands and waters. Therefore, in order to
balance the public benefits attached to necessary energy development against the need to protect valuable
coastal resources, the planning of future land uses, the exercise of regulatory authority, and determinations
of consistency with the North Carolina Coastal Management Program shall assure that the development
of energy facilities and energy resources shall avoid significant adverse impact upon vital coastal resources
or uses, public trust areas and public access rights.

(b) Exploration for the development of offshore and Outer Continental Shelf (OCS) energy resources has
the potential to affect coastal resources. The Federal Coastal Zone Management Act of 1972, as amended,
requires that federal oil and gas leasing actions of the US Department of the Interior be consistent to the
maximum extent practicable with the enforceable policies of the federally approved North Carolina Coast-
al Management Program, and that exploration, development and production activities associated with such
leases comply with those enforceable policies. Enforceable policies applicable to OCS activities include all
the provisions and policies of this Rule, as well as any other applicable federally approved components of
the North Carolina Coastal Management Program. All permit applications, plans and assessments related
to exploration or development of OCS resources and other relevant energy facilities must contain suffi-
cient information to allow adequate analysis of the consistency of all proposed activities with these Rules
and policies.

History Note: — Authority G.S. 113A-102(b); 113A-107; 113.A-124;
Eff: March 1, 1979;
Amended Eff. November 3, 1997 pursnant to E.O. 121, James B. Hunt Jr., 1997;
Temporary Amendment Eff. July 8, 1999; December 22, 1998
Amended Eff. August 1, 2000.

15A NCAC 07M .0402 DEFINITIONS
(a) “Impact Assessment” is an analysis which fully discusses the potential environmental, economic and
social consequences, including cumulative and secondary impacts, of a proposed project. At a minimum,
the assessment shall include the following and for each of the following shall discuss and assess any effects
on any land or water use or natural resource of the coastal area, including the effects within the coastal area
caused by activities outside the coastal area:
1) a full discussion of the preferred sites for those elements of the project atfecting any land
or water use or natural resource of the coastal area:
A) In all cases where the preferred site is located within an area of environmental
concern (AEC) or on a barrier island, the applicant shall identify alternative sites
considered and present a full discussion [in terms of Subparagraphs (a)(2)
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@

©)
)
®)
©)
%
®)

©)

through (9) of this Rule] of the reasons why the chosen location was deemed
more suitable than another feasible alternate site;

(B) If the preferred site is not located within an AEC or on a barrier island, the
applicant shall present reasonable evidence to support the proposed location
over a feasible alternate site;

© In those cases where an applicant chooses a site previously identified by the state
as suitable for such development and the site is outside an AEC or not on a
barrier island, alternative site considerations shall not be required as part of this
assessment procedure;

a full discussion of the economic impacts, both positive and negative, of the proposed
project. This discussion shall focus on economic impacts to the public, not on matters
that are purely internal to the corporate operation of the applicant. No proprietary or
confidential economic data shall be required. This discussion shall include analysis of
likely adverse impacts upon the ability of any governmental unit to furnish necessary
services or facilities as well as other secondary impacts of significance;

a full discussion of potential adverse impacts on coastal resources, including marine and

estuarine resources and wildlife resources, as defined in G.S. 113-129;

a full discussion of potential adverse impacts on existing industry and potential limitations

on the availability of natural resources, particularly water, for future industrial development;

a full discussion of potential significant adverse impacts on recreational uses and scenic,

archaeological and historic resources;

a full discussion of potential risks of danger to human life or property;

a full discussion of the procedures and time needed to secure an energy facility in the

event of severe weather conditions, such as extreme wind, currents and waves due to

northeasters and hurricanes;

other specific data necessary for the various state and federal agencies and commissions

with jurisdiction to evaluate the consistency of the proposed project with relevant

standards and guidelines;

a specific demonstration that the proposed project is consistent with relevant local land

use plans and with guidelines governing land uses in AECs.

Any impact assessment for a proposal for oil or gas exploration activities shall include a full discussion of

the items described in Subparagraphs (2)(1) through (9) of this Rule for associated exploration activity, in-

cluding all reasonably foreseeable exploration wells and any delineation activities that are reasonably likely

to follow a discovery of oil or gas.

(b) “Major energy facilities” are those energy facilities which because of their size, magnitude or scope of

impacts, have the potential to affect any land or water use or natural resource of the coastal area. For pur-

poses of this definition, major energy facilities shall include, but are not necessarily limited to, the following:

@
@

©)

®
®)

Any facility capable of refining oil;

Any terminals (and associated facilities) capable of handling, processing, or storing liquid
propane gas, liquid natural gas, or synthetic natural gas;

Any oil or gas storage facility that is capable of storing 15 million gallons or more on a
single site;

Electric generating facilities 300 MGW or larger;

Thermal energy generation;
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6) Major pipelines 12 inches or more in diameter that carry crude petroleum, natural gas,
liquid natural gas, liquid propane gas, or synthetic gas;

) Structures, including drillships and floating platforms and structures relocated from other
states or countries, located in offshore waters for the purposes of exploration for, or
development or production of, oil or natural gas; and

(8) Onshore support or staging facilities related to exploration for, or development or
production of, oil or natural gas.

(c) “Offshore waters” are those waters seaward of the state’s three-mile offshore jurisdictional boundary in
which development activities may impact any land or water use or natural resource of the state’s coastal area.

History Note: — Authority G.S8. 113A-102(b); 113.A4-107; 113.A-124;
Eff. March 1, 1979;
Amended Eff. October 1, 1988;
Amended Eff. November 3, 1997 pursnant to E.O. 121, James B. Hunt Jr., 1997.
Temporary Amendment Eff. July 8, 1999; December 22, 1998
Amended Eff. August 1, 2000.

15A NCAC 07M .0403 POLICY STATEMENTS

(a) The placement and operations of major energy facilities in or affecting any land or water use or natural
resource of the North Carolina coastal area shall be done in a manner that allows for protection of the
environment and local and regional socio-economic goals as set forth in the local land-use plan(s) and State
guidelines in 15A NCAC 7H and 7M. The placement and operation of such facilities shall be consistent
with state rules and statutory standards and shall comply with local land use plans and with rules for land
uses in AECs.

(b) Proposals, plans and permit applications for major energy facilities to be located in or affecting any
land or water use or natural resource of the North Carolina coastal area shall include a full disclosure of
all costs and benefits associated with the project. This disclosure shall be prepared at the earliest feasible
stage in planning for the project and shall be in the form of an impact assessment prepared by the ap-
plicant as defined in 15A NCAC 7M .0402. If appropriate environmental documents are prepared and
reviewed under the provisions of the National Environmental Policy Act (NEPA) or the North Carolina
Environmental Policy Act (NCEPA), this review will satisty the definition of “impact assessment” if all
issues listed in this

Rule are addressed and these documents are submitted in sufficient time to be used to review state permit
applications for the project or subsequent consistency determinations.

(c) Local governments shall not unreasonably restrict the development of necessary energy facilities; how-
ever, they may develop siting measures that will minimize impacts to local resources and to identify poten-
tial sites suitable for energy facilities.

(d) Energy facilities that do not require shorefront access shall be sited inland of the shoreline areas. In
instances when shoreline portions of the coastal zone area are necessary locations, shoreline siting shall be
acceptable only if it can be demonstrated that coastal resources and public trust waters will be protected,
the public’s right to access and passage will not be unreasonably restricted, and all reasonable mitigating
measures have been taken to minimize impacts to AECs. Whether restrictions or mitigating measures are
reasonable shall be determined after consideration of, as appropriate, economics, technical feasibility, area
extent of impacts, uniqueness of impacted area, and other relevant factors.

(e) The scenic and visual qualities of coastal areas shall be considered and protected as important public
resources. Energy development shall be sited and designed to provide maximum protection of views to
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and along the ocean, sounds and scenic coastal areas, and to minimize the alteration of natural landforms.

(f) All energy facilities in or affecting any land or water use or natural resource of the coastal area shall be
sited and operated so as to comply with the following criteria:

(1 Activities that could result in adverse impacts on resources of the coastal area, including
marine and estuarine resources and wildlife resources, as defined in G.S. 113-129, and
adverse impacts on land or water uses in the coastal area shall be avoided unless site
specific information demonstrates that each such activity will result in no adverse impacts
on land or water uses or natural resources of the coastal area.

@) Necessary data and information required by the state for state permits and federal consistency
reviews, pursuant to 15 CEFR part 930, shall completely assess the risks of oil spills, evaluate
possible trajectories, and enumerate response and mitigation measures employing the best
available technology to be followed in the event of a spill. The information must
demonstrate that the potential for oil spills and ensuing damage to coastal resources has
been minimized and shall factor environmental conditions, currents, winds, and
inclement events such as northeasters and hurricanes, in trajectory scenarios. For facilities
requiring an Oil Spill Response Plan, this information shall be included in such a plan.

(3 Dredging, spoil disposal and construction of related structures that are reasonably likely
to affect any land or water use or natural resource of the coastal area shall be minimized,
and any unavoidable actions of this sort shall minimize damage to the marine environment.

4 Damage to or interference with existing or traditional uses, such as fishing, navigation and
access to public trust areas, and areas with high biological or recreational value, such as
those listed in Subparagraphs (f)(10)(A) and (H) of this Rule, shall be avoided to the
extent that such damage or interference is reasonably likely to affect any land or water
use or natural resource of the coastal area.

(5) Placement of structures in geologically unstable areas, such as unstable sediments and
active faults, shall be avoided to the extent that damage to such structures resulting from
geological phenomena is reasonably likely to affect any land or water use or natural
resource of the coastal area.

(6) Procedures necessary to secure an energy facility in the event of severe weather conditions,
such as extreme wind, currents and waves due to northeasters and hurricanes, shall be
initiated sufficiently in advance of the commencement of severe weather to ensure that
adverse impacts on any land or water use or natural resource of the coastal area shall

be avoided.

(7) Adverse impacts on species identified as threatened or endangered on Federal or State lists
shall be avoided.

(8) Major energy facilities are not appropriate uses in fragile or historic areas, and other areas
in G.S. 113A-113(b)(4), such as parks, recreation areas, wildlife refuges, and historic sites.

©) No energy facilities shall be sited in areas where they pose a threat to the integrity of the

facility and surrounding areas, such as ocean front areas with high erosion rates, areas having
a history of overwash or inlet formation, and atreas in the vicinity of existing inlets.
(10) In the siting of energy facilities and related structures, the following areas shall be avoided:
(A) areas of high biological significance, including offshore reefs, rock outcrops and
hard bottom areas, sea turtle nesting beaches, freshwater and saltwater wetlands,
primary or secondary nursery areas and essential fish habitat-habitat areas of
particular concern as designated by the appropriate fisheries management agency,
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an

12)

submerged aquatic vegetation beds, shellfish beds, anadromous fish spawning
and nursery areas, and colonial bird nesting colonies;

(B) Tracts of maritime forest in excess of 12 contiguous acres and areas identified
as eligible for registration or dedication by the North Carolina Natural Heritage
Program;

© crossings of streams, rivers, and lakes except for existing readily-accessible corridors;

D) anchorage areas and congested port areas;

(E) artificial reefs, shipwrecks, and submerged archacological resources;

® dump sites;

G) primary dunes and frontal dunes;

H) established recreation areas, such as federal, state and local parks, and other areas

used in a like manner.
Construction of energy facilities shall occur only during periods of lowest biological
vulnerability. Nesting and spawning periods shall be avoided.

If facilities located in the coastal area are abandoned, habitat of equal value to or greater
than that existing prior to construction shall be restored as soon as practicable following
abandonment. For abandoned facilities outside the coastal area, habitat in the areas shall
be restored to its preconstruction state and functions as soon as practicable if the
abandonment of the structure is reasonably likely to affect any land or water use or natural
resource of the coastal area.

(g) As used in this Section, an event that is “reasonable likely” to occur if credible evidence supports the

conclusion that the event will likely occur.

History Note:

Authority G.S. 113A-102(b); 113A-107; 113A-124;

Eff. March 1, 1979;

Amended Eff. April 1, 1992;

Amended Eff. November 3, 1997 pursuant to E.O. 121, James B. Hunt Jr., 1997;
Temporary Amendment Eff. July 8, 1999; December 22, 1998

Amended Eff. August 1, 2000.
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NCDENR

North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue, Governor James H. Gregson, Director Dee Freeman, Secretary
June 9, 2009

MEMORANDUM CRC 09-09

TO: Coastal Resources Commission

FROM: Jeffrey Warren, PhD, CPG

Coastal Hazards Specialist
SUBJECT: Inlet Hazard Area study update

The first phase of the inlet hazard area (IHA) review by Division of Coastal Management
(DCM) staff is comprised of IHA boundary review and, where appropriate, re-
delineation. The results of this study were presented to the Coastal Resources
Commission (CRC) in September 2007 (memo CRC 07-09) by myself and CRC
Science Panel Chair Dr. Margery Overton. DCM recommended that the CRC not move
forward with official adoption of the boundaries until an ongoing review of existing
development policies within the IHA could be completed.

In July 2008, DCM presented the CRC with draft rule language regarding IHA
development guidelines for their consideration, including a revised IHA boundary for
Bald Head Island (memo CRC 08-28). At that time, the CRC requested DCM to
continue to work with the Science Panel to review the DCM-proposed Bald Head Island
IHA boundary change as well as continue discussion on how erosion rates and general
oceanfront setback considerations within the IHA boundaries could/should be
addressed. DCM met with the Science Panel three times between September and
November and returned to the CRC in November 2008 with a Bald Head Island IHA
boundary that represented additional amendments made by DCM based on Science
Panel input (memo CRC 08-48). This boundary was approved by the CRC at that time
and the CRC was informed that erosion rate and setback considerations were still
ongoing.

In February 2009, a second set of policy recommendations was presented to the CRC
(memo CRC 09-05). Dr. Overton and Science Panel member Spencer Rogers
expressed the desire to continue working with DCM staff to address issues related to
the application of erosion rates and oceanfront setbacks. Although DCM felt that their
policy proposal addressed most of the Science Panel's concerns, they agreed to bring
the issue back to the CRC after additional meetings with the Panel, including side-by-
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side comparisons of different methods and/or proposals. Since February, DCM has met
twice with a Science Panel subcommittee that continues to analyze data and apply
different methodologies to each proposed IHA to gauge the effect of potential policy
recommendations on existing and future development. Both DCM and the Science
Panel IHA Subcommittee believe their February and April meetings were extremely
productive and that a consensus between the two groups was near. An additional IHA
subcommittee meeting is scheduled for June 10™ in Raleigh.

At the June CRC meeting, | and Dr. Overton will brief the CRC on this progress and
outline the IHA development policy concepts being considered. In addition, | will be
discussing the upcoming release of the final version of the IHA boundary update report.
As DCM and the Science Panel reach consilience on many of the outstanding IHA
issues, it is likely that a set of draft rule language representing a final set of policy
concepts jointly developed between DCM and the Science Panel will be available for
consideration and discussion by the CRC later this summer.
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NCDENR
North Carolina Department of Environment and Natural Resources
Division of Coastal Management
Beverly Eaves Perdue James H. Gregson Dee Freeman
Governor Director Secretary

CRC-09-15

June 10, 2009

MEMO TO: Coastal Resources Commission

FROM: Doug Huggett
Major Permits Coordinator

SUBJECT: Wind Facility Transmission Lines - Amendments to 15 NCAC 7H 0.309
Use Standards for Ocean Hazard Areas: Exceptions

Based upon recommendations made by the N.C. Environmental Management Commission, the
North Carolina General Assembly is currently considering legislation that would set up a
permitting process for wind energy facilities in North Carolina. In addition to giving the CRC
permitting authority for wind energy facilities in the CAMA counties, this legislation would
define wind energy facilities as water dependent structures, potentially allowing these structures
to be constructed in North Carolina’s Sounds and ocean waters following an environmental
review. However, one additional technical permitting obstacle exists to the permitting of a wind
energy facility within ocean waters. Specifically, 15A NCAC 07H .0306(a) requires that, unless
specifically allowed as an exception, all development within the Ocean Hazard Area of
Environmental Concern must be located landward of the erosion setback line, landward of the toe
of the frontal dune, and/or landward of the crest of the primary dune. This rule would prohibit the
issuance of a permit to transmit electricity (i.e. transmission lines) from an ocean-based energy
facility to a shore-based distribution center.

In an effort to compliment the efforts of the EMC and the General Assembly, staff recommends
the addition of the following exception language to 15A NCAC 07H .0309. It should be noted
that this exception would not eliminate the need for a wind energy facility, including transmission
lines, to undergo a thorough environmental review, including siting of the facility, bird and fish
impacts, impacts to aesthetics, and potential conflicts with recreational and other public trust uses.
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS
(@) The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule .0306(a) of
the Subchapter if all other provisions of this Subchapter and other state and local regulations are met:

(1) campsites;

(2) parking areas with clay, packed sand or gravel,

(3) elevated decks not exceeding a footprint of 500 square feet;

(4) beach accessways consistent with Rule .0308(c) of this Subchapter;

(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less;

(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed sand or gravel,

and a footprint of 200 square feet or less;

(7) temporary amusement stands;

(8) sand fences; and

(9) swimming pools.
In all cases, this development shall be permitted only if it is landward of the vegetation line; involves no alteration or removal
of primary or frontal dunes which would compromise the integrity of the dune as a protective landform or the dune vegetation;
has overwalks to protect any existing dunes; is not essential to the continued existence or use of an associated principal
development; is not required to satisfy minimum requirements of local zoning, subdivision or health regulations; and meets all
other non-setback requirements of this Subchapter.
(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter would preclude placement
of permanent substantial structures on lots existing as of June 1, 1979, single family residential structures shall be permitted
seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas, if each of the following conditions
are met:

(1) The development is set back from the ocean the maximum feasible distance possible on the existing lot and the

development is designed to minimize encroachment into the setback area;

(2) The development is at least 60 feet landward of the vegetation line;

(3) The development is not located on or in front of a frontal dune, but is entirely behind the landward toe of the frontal

dune;

(4) The development incorporates each of the following design standards, which are in addition to those required by Rule

.0308(d) of this Subchapter.

(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea level,

(B) The footprint of the structure shall be no more than 1,000 square feet or 10 percent of the lot size,
whichever is greater.
© Driveways and parking areas shall be constructed of clay, packed sand or gravel except in those

cases where the development does not abut the ocean and is located landward of a paved public
street or highway currently in use. In those cases concrete, asphalt or turfstone may also be used.
(5) All other provisions of this Subchapter and other state and local regulations are met. If the development is to be
serviced by an on-site waste disposal system, a copy of a valid permit for such a system shall be submitted as part of the
CAMA permit application.
(c) Reconfiguration of lots and projects that have a grandfather status under Paragraph (b) of this Rule shall be allowed
provided that the following conditions are met:
(1) Development is setback from the first line of stable natural vegetation a distance no less than that required by the
applicable exception;
(2) Reconfiguration shall not result in an increase in the number of buildable lots within the Ocean Hazard AEC or have
other adverse environmental consequences; and
(3) Development on lots qualifying for the exception in Paragraph (b) of this Rule shall meet the requirements of
Paragraphs (1) through (5) of that Paragraph.
For the purposes of this Rule, an existing lot is a lot or tract of land which, as of June 1, 1979, is specifically described in a
recorded plat and which cannot be enlarged by combining the lot or tract of land with a contiguous lot(s) or tract(s) of land
under the same ownership. The footprint is defined as the greatest exterior dimensions of the structure, including covered
decks, porches, and stairways, when extended to ground level.
(d) The following types of water dependent development shall be permitted seaward of the oceanfront setback requirements
of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local regulations are met:
(1) piers providing public access (excluding any pier house, office, or other enclosed areas); and
(2) maintenance and replacement of existing state-owned bridges and causeways and accessways to such bridges.
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(e) Where application of the oceanfront setback requirements of Rule .0306(a) of this Section would preclude replacement of
a pier house associated with an existing ocean pier, replacement of the pier house shall be permitted if each of the following
conditions are met:
(1) The associated ocean pier provides public access for fishing or other recreational purposes whether on a commercial,
public, or nonprofit basis;
(2) The pier house is set back from the ocean the maximum feasible distance while maintaining existing parking and
sewage treatment facilities and is designed to reduce encroachment into the setback area;
(3) The pier house shall not be enlarged beyond its original dimensions as of January 1, 1996;
(4) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and
(5) If the associated pier has been destroyed or rendered unusable, replacement of the pier house shall be permitted only
if the pier is also being replaced and returned to its original function.
(f) In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential development that
does not induce further growth in the Ocean Hazard Area, such as the construction of single family piers and small scale
erosion control measures that do not interfere with natural ocean front processes, shall be permitted on those non-oceanfront
portions of shoreline that exhibit features characteristic of Estuarine Shoreline. Such features include the presence of wetland
vegetation, lower wave energy and lower erosion rates than in the adjoining Ocean Erodible Area. Such development shall be
permitted under the standards set out in Rule .0208 of this Subchapter. For the purpose of this Rule, small scale is defined as
those projects which are eligible for authorization under 15A NCAC 07H .1100, .1200 and 07K .0203.
() Transmission lines necessary to transmit electricity from an offshore energy-producing facility, provided that each of
the following conditions are met:
(1) The transmission lines are buried under the ocean beach, nearshore area, primary and frontal dunes, all as defined
in 07H.0305, in such a manner so as to ensure that the placement of the transmission lines involves no alteration or
removal of primary or frontal dunes which would compromise the integrity of the dune as a protective landform or
the dune vegetation;
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H. Gregson Dee Freeman
Governor Director Secretary
CRC-09-16
June 9, 2009
MEMO TO: Coastal Resources Commission
FROM: Doug Huggett
Major Permits Coordinator
SUBJECT: Streamlining of Existing Bridge Replacement GP (15A NCAC 7H
.2300)

The State of North Carolina has an acknowledged issue with the number of bridges in the
state that are in need of replacement due to age and deterioration. Most of the bridges,
around 4,500 statewide, are small two-lane bridges on secondary roads. Under current
processes for project design and environmental review, including permit acquisition, it can
take as long as 5-7 years from the time the N.C. Department of Transportation decides to
replace such a bridge to the conclusion of construction.

With this information as a background, a multi-agency effort was recently enacted to come
up with ways to improve the efficiency of the project design and environmental review
processes for a certain class of bridge replacements. This effort is intended to apply to so-
called “low-impact bridge replacement projects”, with goals of shorting the delivery time for
such bridges to one year, significantly reducing the cost of such replacements, and tripling
the annual number of such bridge replacements. With the N.C. Department of Environment
and Natural Resources, the N.C. Department of Transportation, the Federal Highway
Administration, and the U.S. Army Corps of Engineers all serving as co-sponsors, a team
comprised of staff and officials from various transportation and environmental agencies have
been meeting since March of this year to develop an implementation plan for this effort.

This implementation team has identified several points in the project design and
environmental review process where time and cost efficiencies can be realized. One of these
options is to re-visit the use standards of the CRC’s general permit for bridge replacement
projects (15A NCAC 07H .2300), with an aim to increasing the applicability of this general
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permit, while at the same time continuing to ensure that our state’s coastal resources are
protected. With this in mind, staff would like to propose the following course of action.

Staff will develop a set of draft changes to the general permit.

The draft changes to the general permit will first be distributed for review and comment to
the bridge permit streamlining implementation team, which includes Department of
Transportation staff.

Following consideration and/or incorporation of comments from the bridge permit
streamlining implementation team, the draft general permit revisions will be distributed to
various state and federal agencies for review and comment.

Following consideration and/or incorporation of comments from other state and federal
agencies, the draft general permit revisions will be presented to the Coastal Resources
Commission.

If this course of action is acceptable to the Commission, staff hopes to be able to present a
draft proposal to the Commission at either its August or October meeting.
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H. Gregson Dee Freeman
Governor Director Secretary
CRC-09-14

June 10, 2009

MEMORANDUM
TO: Coastal Resources Commission
FROM: Mike Lopazanski

SUBJECT:  Draft Amendments to 15A NCAC 7H 0.1704-5 GP Permit Conditions for
Emergency Work Requiring a CAMA and/or Dredge and Fill Permit -
Temporary Erosion Control Structures

As a result of an interpretive ruling, the expiration of the extended sandbag removal deadline,
and two Petitions for Rulemaking, the Commission has moved forward with amendments to 15A
NCAC 7H .0308(a)(2) culminating in a public hearing held during the February 2009 meeting in
Morehead City. Staff is now bringing the general and specific conditions for temporary erosion
control structures (15A NCAC 7H 0.1704-5) under the General Permit for Emergency Work to
the Commission for similar amendments.

These amendments include:

o Clarifying that the sandbags may be permitted more than 20 feet from the structure in
cases where the structure, due to site specific conditions, is at an increased the risk of
imminent damage and elevating the permit decision to the DCM Director or designee.

¢ Allowing an extended timeframe (8 years) for sandbags located in an Inlet Hazard Area
if they are located in a community that is actively seeking an inlet relocation project.

e Allowing an additional 8 year extension should the structure become threatened again
and the community seeks another inlet relocation project.

e A provision that requires sandbags to be removed when the structure is removed,
relocated or no longer threatened, or upon completion of a beach nourishment or inlet
relocation project.

Staff is recommending that these amendments be approved for public hearing in order to be
consistent with the use standards provided under 15A NCAC 7H .0308(a)(2).

400 Commerce Ave., Morehead City, NC 28557 NOne hC 1i
Phone: 252-808-2808 \ FAX: 252-247-3330 Internet: www.nccoastalmanagement.net orthCarolina

An Equal Opportunity \ Affirmative Action Employer Nﬂt”rﬂ/[y



Proposed amendments to 15A NCAC 7H .1704-5 GP Permit Conditions for Emergency Work
Requiring a CAMA and/or a Dredge and Fill Permit

15A NCAC 07H .1704 GENERAL CONDITIONS
(a) Work permitted by means of an emergency general permit shall be subject to the following
limitations:

(1) No work shall begin until an onsite meeting is held with the applicant and appropriate
Division of Coastal Management representative so that the proposed emergency work can be
appropriately marked. Written authorization to proceed with the proposed development can
be issued during this visit.

(2) No work shall be permitted other than that which is necessary to reasonably protect against
or reduce the imminent danger caused by the emergency to restore the damaged property to
its condition immediately before the emergency, or to re-establish necessary public facilities
or transportation corridors.

(3) Any permitted erosion control projects shall be located no more than 20 feet waterward of the
endangered-straettre—imminently threatened structure or the right-of-way in the case of roads.
If a building or road is found to be imminently threatened and at increased risk of imminent damage
due to site conditions such as a flat beach profile or accelerated erosion, temporary erosion control
structures may be located more than 20 feet seaward of the structure being protected. In cases of
increased risk of imminent damage, the location of the temporary erosion control structures shall be
determined by the Director of the Division of Coastal Management or their designee.

(4) Fill materials used in conjunction with emergency work for storm or erosion control shall be
obtained from an upland source. Excavation below MHW in the Ocean Hazard AEC may be
allowed to obtain material to fill sandbags used for emergency protection.

(5) Structural work shall meet sound engineering practices.

(6) This permit allows the use of oceanfront erosion control measures for all oceanfront
properties without regard to the size of the existing structure on the property or the date of
construction.

(b) Individuals shall allow authorized representatives of the Department of Environment and Natural
Resources to make inspections at any time deemed necessary to be sure that the activity being performed
under authority of this general permit is in accordance with the terms and conditions prescribed herein.
(c) Fhereshal-beno-unreasenable-interference-with Development shall not jeopardize the use of the
waters for navigation or for other public trust rights in public trust areas or estuarine waters. use-efthe
(d) This permit will not be applicable to proposed construction where the Department has determined,
based on an initial review of the application, that notice and review pursuant to G.S. 113A-119 is
necessary because there are unresolved questions concerning the proposed activity's impact on adjoining
properties or on water quality; air quality; coastal wetlands; cultural or historic sites; wildlife; fisheries
resources; or public trust rights.

(e) This permit does not eliminate the need to obtain any other state, local, or federal authorization.

(f) Development carried out under this permit must be consistent with all local requirements, CAMA
rules, and local land use plans, storm hazard mitigation, and post-disaster recovery plans current at the
time of authorization.

History Note: ~ Authority G.S. 113-229(cl); 113A-107(a),(b); 113A-113(b); 113A-118.1;
Eff. November 1, 1985;
Amended Eff. December 1, 1991; May 1, 1990;
RRC Objection due to ambiguity Eff. May 19, 1994;
Amended Eff. August 1, 1998; July 1, 1994.



Proposed amendments to 15A NCAC 7H .1704-5 GP Permit Conditions for Emergency Work
Requiring a CAMA and/or a Dredge and Fill Permit

15A NCAC 07H .1705 SPECIFIC CONDITIONS

(a) Temporary Erosion Control Structures in the Ocean Hazard AEC.
(1) Permittable temporary erosion control structures shall be limited to sandbags placed landward of abeve
mean high water and parallel to the shore.
(2) Temporary erosion control structures as defined in Subparagraph (1) of this Paragraph may shall be used to
protect only imminently threatened roads and associated right of ways, and buildings and their associated septic
systems. A structure will shall be considered to-be imminently threatened if its foundation, septic system, or,
right-of-way in the case of roads, is less than 20 feet away from the erosion scarp. Buildings and roads located
more than 20 feet from the erosion scarp or in areas where there is et no obvious erosion scarp may also be
found to be imminently threatened when site conditions, such as a flat beach profile or accelerated erosion, tend
te increase the risk of imminent damage to the structure.
(3) Temporary erosion control structures may shall be used to protect only the principal structure and its
associated septic system, but not sueh appurtenances such as pools, gazebos, decks or any amenity that is
allowed as an exception to the erosion setback requirement.
(4) Temporary erosion control structures may be placed seaward of a septic system when there is no alternative
to relocate it on the same or adjoining lot so that it is landward of or in line with the structure being protected.
(5) Temporary erosion control structures sust- shall not extend more than 20 feet past the sides of the structure
to be protected. The landward side of such temporary erosion control structures shall not be located more than
20 feet seaward of the structure to be protected or the right-of-way in the case of roads._If a building or road is
found to be imminently threatened and at increased risk of imminent damage due to site conditions such as a
flat beach profile or accelerated erosion, temporary erosion control structures may be located more than 20 feet
seaward of the structure being protected. In cases of increased risk of imminent damage, the location of the
temporary erosion control structures shall be determined by the Director of the Division of Coastal Management

or their designee.

A (6) Atemporary Temporary erosion control structure structures may remain in place for up to two years
after the date of approval if #s they are protecting a building with a total floor area of 5000 sg. ft. or less; less
and its associated septic system, or, for up to five years for a H#the building has with a total floor area of more

than 5000 sg. ft. and its associated septic system. A-temporary Temporary erosion control strueture structures
may remain in place for up to five years if itis they are protecting a bridge or a road. The property owner shall
be responsible for removal of the temporary structure wrthrn 30 days of the end of the allowable trme period.

exeeedmgéa‘-eet Temporary sandbaq erosion control structures may remain in place for up to frve years from

the date of approval if they are located in a community that erunti-May-2008-whicheverislaterregardless-of
the-size-of the structure-itis-protecting-H-the community-in-which-it-islocated is actively pursuing a beach

nourishment project, and up to eight years from the date of approval if they are located in an Inlet Hazard Area
adjacent to an inlet for which a community is actively pursuing an inlet relocation project. prejectas-of
Oectober-1,-200%: For purposes of this Rule, a community is considered to be actively pursuing a beach
nourishment or inlet relocation project if it has:
(A) an active been-issued-a CAMA permit, where necessary, approving such project, or
(B) been identified an-ongeingfeasibility-study by a the U.S. Army Corps of Engineers’
Engineers Beach Nourishment Reconnaissance Study , General Reevaluation Report,
Coastal Storm Damage Reduction Study, or an ongoing feasibility study by the U.S.
Army Corps of Engineers and a commitment of local or federal money, when necessary:;
necessary; or
© recerved a favorable economrc evaluatron report ona federal Qr0|ect, or prejeehappreved




Proposed amendments to 15A NCAC 7H .1704-5 GP Permit Conditions for Emergency Work
Requiring a CAMA and/or a Dredge and Fill Permit

(D) is in the planninq staqes of a pro1ect that has been de3|qned bv the U.S. Army Corps of
Engineers or persons meeting applicable State occupational licensing requirements and
has been initiated by a local government or community with a commitment of local or
state funds to construct the project and the identification of the financial resources or
funding bases necessary to fund the beach nourishment or inlet relocation project.
If beach nourishment or inlet relocation is rejected by the sponsoring agency or community, or ceases to be
actively planned for a section of shoreline, the time extension is void for that section of beach or community
and existing sandbags are subject to all applicable time limits set forth in Part (6) of this Subparagraph.

(8) Once the temporary erosion control structure is determined to be unnecessary due to relocation or removal
of the threatened strueture structure, a storm protection project constructed by the U.S. Army Coprs of
Engineers, or a large scale beach neurishment; nourishment project or an inlet relocation project, it must shall
be removed by the permittee within 30 days- days of official notification by the Division of Coastal
Management regardless of the time limit placed on the temporary erosion control structure.

(9) Removal of temporary erosion control structures shall not be required if they are covered by dunes with
vegetationsufficient-to-be-considered stable and natural: natural vegetation.

(10) The property owner shall be responsible for the removal of remnants of all portions of any damaged
temporary erosion control structure.

(11) Sandbags used to construct temporary erosion control structures shall be tan in color and three to five feet
wide and seven to 15 feet long when measured flat. Base width of the structure shall not exceed 20 feet, and the
height shall not exceed six feet.

(12) Soldier pilings and other types of devices to anchor sandbags shall not be allowed.

(13) Excavation below mean high water in the Ocean Hazard AEC may be allowed to obtain material to fill
sandbags used for emergency protection.

(14) An imminently threatened structure may only be protected once regardless of ewnership-ownership unless
the threatened structure is located in an Inlet Hazard Area and in a community that is actively pursuing an inlet
relocation project in accordance with (7) of this Subparagraph. Existing temporary erosion control structures
located in Inlet Hazard Areas may be eligible for an additional eight year permit extension provided that the
structure being protected is still imminently threatened, the temporary erosion control structure is in compliance
with requirements fo this Subparagraph and the community in which it is located is actively pursuing an inlet
relocation project in accordance with Part (7) of this Subparagraph In the case of a building, a temporary
erosion control structure may be extended, or new segments constructed, if additional areas of the building
become imminently threatened. Where temporary structures are installed or extended incrementally, the time
period for removal under Subparagraph (6) or (7) shall begin at the time the initial erosion control structure is
installed. For the purpose of this rule:

Q) a building and septic system will be considered as separate structures.

(i) a road or highway shall be allowed to be incrementally protected as sections become
imminently threatened. The time period for removal of each section of sandbags shall
begin at the time that section is installed in accordance with Subparagraph (6) or (7) of
this Rule.

(—14—)@ Existing sandbag structures may be repaired or replaced within their originally permitted dimensions




Proposed amendments to 15A NCAC 7H .1704-5 GP Permit Conditions for Emergency Work
Requiring a CAMA and/or a Dredge and Fill Permit

(b) Erosion Control Structures in the Estuarine Shoreline, Estuarine Waters, and Public Trust AECs. Work
permitted by this general permit shall be subject to the following limitations:
(1) no work shall be permitted other than that which is necessary to reasonably protect against or reduce the
imminent danger caused by the emergency or to restore the damaged property to its condition immediately
before the emergency;
(2) the erosion control structure shall be located no more than 20 feet waterward of the endangered-structure;
imminently threatened structure. If a building or road is found to be imminently threatened and at increased
risk of imminent damage due to site conditions such as a flat shore profile or accelerated erosion, temporary
erosion control structures may be located more than 20 feet seaward of the structure being protected. In cases
of increased risk of imminent damage, the location of the temporary erosion control structures shall be
determined by the Director of the Division of Coastal Management or their designee.
(3) fill material used in conjunction with emergency work for storm or erosion control in the Estuarine
Shoreline, Estuarine Waters and Public Trust AECs shall be obtained from an upland source.
(c) Protection, Rehabilitation, or Temporary Relocation of Public Facilities or Transportation Corridors.
(1) Work permitted by this general permit shall be subject to the following limitations:
no work shall be permitted other than that which is necessary to reasenably protect
against or reduce the imminent danger caused by the emergency or to restore the
damaged property to its condition immediately before the emergency;

(B) the erosion control structure shall be located no more than 20 feet waterward of the
endangered imminently threatened strueture;_structure or the right-of-way in the case of
roads. If a public facility or transportation corridor is found to be imminently threatened
and at increased risk of imminent damage due to site conditions such as a flat shore
profile or accelerated erosion, temporary erosion control structures may be located more
than 20 feet seaward of the facility or corridor being protected. In cases of increased risk
of imminent damage, the location of the temporary erosion control structures shall be
determined by the Director of the Division of Coastal Management or their designee;

© any fill materials used in conjunction with emergency work for storm or erosion control
shall be obtained from an upland source except that dredging for fill material to protect
public facilities or transportation corridors will be considered in accordance with
standards in 15A NCAC 7H .0208;

(D) all fill materials or structures associated with temporary relocations which are located
within Coastal Wetlands, Estuarine Water, or Public Trust AECs shall be removed after
the emergency event has ended and the area restored to pre-disturbed conditions.

(2) This permit only authorizes the immediate protection or temporary rehabilitation or relocation of existing
public facilities. Long-term stabilization or relocation of public facilities shall be consistent with local
governments' post-disaster recovery plans and policies which are part of their Land Use Plans.

History Note:  Authority G.S. 113-229(cl); 113A-107(a),(b); 113A-113(b); 113A-118.1;
Eff. November 1, 1985;
Amended Eff. April 1, 1999; February 1, 1996; June 1, 1995;
Temporary Amendment Eff. July 3, 2000; May 22, 2000;
Amended Eff. August 1, 2002.
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MAR 17 2008
Bob Emory, Chairman
N.C. Coastal Resources Commission itv D
400 Commerce Avenue Mgrehead C ty CM
Morehead City, NC 28557

Dear Mr. Emory,

The N. C. Marine Fisheries Commission appreciates the opportunity to comment on the proposed
dock rule changes (Section .1200, General Permit for construction of piers and docking facilities).
Our commission is statutorily responsible for management of our state’s coastal fisheries and the
habitats that support those fisheries for the benefit of the public and we have the authority to
review and comment on permit applications received by state agencies that may have an impact on
the marine and estuarine resources of North Carolina.

First, I would like to thank the Coastal Resources Commission for proposing measures that will
better protect critical fish habitats. Protection of critical fish habitats is a focus of the Coastal
Habitat Protection Plan(CHPP). We support your efforts to protect those habitats.

Primary Nursery Areas, submerged aquatic vegetation, and shell bottom are ecologically valuable
estuarine habitats that play a critical role in healthy survival and growth of juvenile fish and
invertebrates. The structure of the grass and shell and the organic material composing the bottom
in small shallow creeks provides refuge and foraging areas for juvenile fish and shellfish. North
Carolina has an estimated 200,000 acres of submerged aquatic vegetation located near our higher
salinity areas; our state’s acreage is second only to that of Florida. The rich muddy substrate of
Primary Nursery Areas supports the base of the estuarine food chain. Out of North Carolina’s 2.3
million acres of estuarine habitat, the our commission has classified over 80,000 acres as Primary
Nursery Areas. Yet, over 90 percent of commercially and recreationally important fishery species
in North Carolina are dependent on this small amount of area for some portion of their life cycle.

P.0. Box 769, Morehead City, NC 28557-0769
www.ncfisheries.net
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Beverly Eaves Perdue, Governor James H. Gregson, Director Dee Freeman., Secretary

MEMORANDUM CRC-09-17

To: The Coastal Resources Commission

From: Michael Christenbury, Wilmington District Planner

Date: June 9, 2009

Subject: Certification of the Holden Beach Core Land Use Plan (June 25, 2009 CRC Meeting)

Staff Recommendation: Certification of the Town of Holden Beach Core L UP based on the
determination that the document has met the substantive requirements outlined within the
2002 7B Land Use Plan Guidelines and that there are no conflicts evident with either state
or federal law or the State’'s Coastal M anagement Program.

Overview

The Town of Holden Beach is a barrier island community located on the central coast of
Brunswick County in southeast North Carolina, between the beach towns of Oak Island and
Ocean Isle Beach. The town is separated from the mainland by the Atlantic Intracoastal
Waterway and is linked to the mainland by a single high-rise bridge. The Town of Holden Beach
has a year round population of approximately 850 with a seasonal population of approximately
10,500. The Town of Holden Beach does not have significant issues with oversized structures
and has a height limit of 35 feet. The Town does not participate in regular beach nourishment
projects, but has just completed a nourishment project on the east end of the island. The Future
Land Use Plan Map depicts the vast majority of the town as residential type designations.

Holden Beach is considered a family beach with the vast majority of land uses consisting of
residential with very little commercial or “resort” type uses within the town. The housing stock
within the town is primarily single-family residential with some duplex and very little multi-
family uses. With a year round population of 850 and a seasonal population of nearly 10,500,
the majority of property owners are considered absente owners.

Some notable policies and recommended actions in the plan include the following:

Policy 9.3.A.4: Public Acquisition of Hazardous Areas: The Town should consider
purchasing parcels located in hazard areas or rendered unbuildable by storms or other
events, for the purpose of public water access and conservation of open space if funding,
including State or federal funding, is available. (page 85)

Recommended Action Item 9.3.A.5.a: The Town supports the development of a
privately operated off-island parking area to reduce vehicle traffic and congestion on
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the island. (page 85)

Policy 9.5.A.10: Land Acquisition: The town supports the acquisition of property that
is unsuitable for development due to coastal hazards when such acquisition serves a
useful public purpose such as access to the beach or sound. Acquisition of appropriate
properties is also encouraged by federal and state agencies. (Page 92)

Policy 9.5.A.12: Beach Nourishment: The Town supports all beach nourishment
programs. Nourishment activities must be done in an environmentally sensitive fashion
and with respect to impacts on surrounding properties. (page 92)

Recommended Action 9.5.A.12.a: The Town should continue to work with the COE
to obtain approval for a 50-year plan of work to stabilize shoreline and inlet areas
through techniques such as periodic beach nourishment of eroded areas. (page 92)

Recommended Action 9.5.A.12.b: The Town in cooperation with the County should
develop a strategy for the Town to become financially self sufficient so that regular
beach nourishment projects can still be funded in the event that federal and state
funding for beach nourishment projects is reduced. (page 92)

Policy 9.5.A.13: Bulldozing: The practice of bulldozing on the beach shall be
discouraged in non-emergency situations. (page 92)

The Town of Holden Beach held a duly advertised public hearing and voted by resolution to
adopt the land use plan on May 11, 2009. The plan was prepared through a facilitated process
utilizing workshops with citizens, elected officials, and the Land Use Planning Committee. The
goals and policies in the plan are a result of detailed analysis and discussion of key issues
identified in the workshops.

The public had the opportunity to provide written comments up to fifteen (15) business days

(excluding holidays) prior to the CRC meeting (June 25, 2009). June 4™ was the deadline date.
No comments were received, written or otherwise.

To view a hard copy of the Holden Beach Core Land Use Plan, go to the link below and scroll
down to Holden Beach LUP.

http://www.nccoastalmanagement.net/Planning/under review.htm
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue, Governor James H. Gregson, Director Dee Freeman., Secretary
MEMORANDUM CRC-00-18
To: The Coastal Resources Commission

From: Michael Christenbury, Wilmington District Planner

Date: June 9, 2009
Subject:  Certification of the Ocean Isle Beach Core Land Use Plan (June 25, 2009 CRC Meeting)

Staff Recommendation: Certification of the Town of Ocean Isle Beach Core LUP based on the
determination that the document has met the substantive requirements outlined within the
2002 7B Land Use Plan Guidelines and that there are no conflicts evident with either state or
federal law or the State’s Coastal Management Program.

Overview

The Town of Ocean Isle Beach is located in Brunswick County in southeast North Carolina, between
the beach towns of Holden Beach and Sunset Beach. The town’s planning jurisdiction is split
between the barrier island and the mainland bisected by the Atlantic Intracoastal Waterway. The
island is linked to the mainland by a single high-rise bridge The Town of Ocean Isle Beach has a year
round population of approximately 520 with a seasonal population of approximately 15,000.

Ocean Isle Beach is considered a family beach community with a mix of residential and some
commercial and resort type land uses. The housing stock within the town is primarily single-family
residential with some duplex and multi-family uses. With a year round population of 520 and a
seasonal population of nearly 15,000, the majority of property owners are considered absente owners.
Ocean Isle Beach does not have significant issues with oversized structures and regulates height
through town ordinances. The Town participates in regular beach nourishment projects for much of
the beach strand. The Future Land Use Plan Map depicts the majority of commercial designations on
the mainland with the barrier island depicted largely as residential type designations.

There are no policies in the Ocean Isle plan, which exceed state permitting rules. Some notable
policies and recommended actions in the plan include the following:

Policy 9.1.A.4: Future Annexation: When annexing areas outside of the Town
boundaries, the Town will provide preference for those areas that are already served
by municipal water and sewer. (page 90)

Policy 9.1.A.5: Commercial Development: Intense commercial development,

beyond that necessary to serve tourists and residents is not encouraged on the Island.
Retail shops, restaurants, and other tourism related businesses are uses that are
encouraged on the Island. The Town supports a wide range of commercial
development on the mainland along the corridor that provides access to the Odell
Williamson Bridge, particularly those businesses that provide needed services to
residents and visitors, provided that the impacts on traffic are minimized. (page 91)
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Policy 9.4.A.4: Reduction of Existing Stormwater Discharges: The Town shall
utilize structural and non-structural BMPs designed to reduce the quantity and
increase the quality of existing stormwater discharges. (page 99)

Recommended Action 9.4.A.4.a: When state roads are repaired or
resurfaced, the Town shall require the Department of Transportation (DOT) to
use infiltration systems and other structural or nonstructural BMPs necessary
to treat stormwater generated from road surfaces. When town roads are
repaired or resurfaced, the Town shall seek state funding to assist with its
efforts to treat stormwater generated by road surfaces using infiltration
devices and other structural and nonstructural BMPs. (page 99)

Policy 9.4.A.5: Stormwater Retrofits for Existing Development: Where
appropriate, the Town shall use economic incentives to encourage existing
development to retrofit properties and install structural or nonstructural BMPs that
reduce stormwater runoff. (page 99)

Policy 9.4.A.6: Stormwater Discharges From Municipal Sources: Where
practicable, the Town shall eliminate stormwater discharges resulting from municipal
activities. Where elimination is not possible, the Town shall mitigate the sources of
stormwater discharges to the maximum extent practicable. (page 99)

Recommended Action 9.4.A.6.a: The staff of the Public Works Department
shall expand its efforts to identify and eliminate stormwater discharges
resulting from the Town’s municipal activities. (page 100)

The Town of Ocean Isle Beach held a duly advertised public hearing and voted by resolution to adopt
the land use plan on May 12, 2009. The plan was prepared through a facilitated process utilizing
workshops with citizens, elected officials, and the Land Use Planning Committee. The goals and
policies in the plan are a result of detailed analysis and discussion of key issues identified in the
workshops.

The public had the opportunity to provide written comments up to fifteen (15) business days
(excluding holidays) prior to the CRC meeting (June 25, 2009). June 4™ was the deadline date. No
comments were received, written or otherwise.

To view a hard copy of the Ocean Isle Core Land Use Plan, go to the link below and scroll down to
Ocean Isle Beach LUP.

http://www.nccoastalmanagement.net/Planning/under_review.htm
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue, Governor James H. Gregson, Director Dee Freeman., Secretary
MEMORANDUM CRC-09-19
To: The Coastal Resources Commission

From: Maureen Meehan Will, Morehead City District Planner

Date: June 10, 2009

Subject: Certification of the Carteret County Core Land Use Plan (June 24, 2009 CRC
Meeting)

A copy of the plan and executive summary can be found on the Division of Coastal
Management’s website at the following link:
http://www.nccoastalmanagement.net/Planning/under_review.htm

Staff Recommendation: Certification of the Carteret County Core LUP based on the
determination that the document has met the substantive requirements outlined within the
2002 7B Land Use Plan Guidelines and that there are no conflicts evident with either state
or federal law or the State’s Coastal Management Program.

Overview

Carteret County is located in southeast North Carolina and is bordered by water on 3 sides.
Major water bodies include the Atlantic Ocean, Newport River, Back Sound, Core Sound,
Pamlico Sound, White Oak River, and North River. While there are large areas of ocean front
property, the majority of the land is within the incorporated areas of Atlantic Beach, Pine Knoll
Shores, Indian Beach, and Emerald Isle. The towns of Bogue, Cedar Point, and Peletier are
included in the county’s LUP and have not had their own LUPs.

Carteret County has an estimated permanent population of 59,383 and an estimated seasonal
population of 112,142 for a total peak population of 171,525. Approximately 40% of the
permanent population lives within incorporated areas of the county. The trends show that the
seasonal population is growing at a faster rate than the permanent population and that the
percentage of retirees has been increasing at the same time.

Historically, the county has been characterized geographically as western and eastern Carteret
County. The western portion of the county is more urbanized and has a higher concentration of
both residential and commercial development. The eastern portion, in contrast, is predominately
rural and less dense with pockets of higher concentrations of residential and commercial
development.

The county is partially zoned and enforces a subdivision ordinance, down east conservation
ordinance, and several other ordinances to guide development. The LUP is the policy document
that will guide future development through local ordinances. LUP implementation efforts
include, but are not limited to, review and update of the subdivision ordinance to include low
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impact development measures, study and ordinance development of highway/transportation
improvements, especially along the Highway 24 corridor, and an update to the Shoreline
Access/Parks and Recreation Comprehensive Master Plan.

The following policy statements exceed State and Federal permitting rules:

Policy 2.1.2: When new navigational channels and canals must be constructed through
coastal wetlands, Carteret County requires replacement of lost wetland areas at a 1:1
ratio. Pg. 75

Policy 2.1.5: Carteret County opposes the installation of package treatment plants and
septic tanks or discharge of any wastewater in coastal or freshwater wetlands. Pg. 75

Policy 2.4.2: Carteret County will not allow floating structures in any public trust
waters. (A floating structure is defined as any structure, not a boat, supported by means
of flotation, designed to be used without a permanent foundation, which is used or
intended for human habitation or commerce. A structure will be considered a floating
structure when it is inhabited or used for commercial purposes for more than thirty days
in any one location. A boat may be deemed a floating structure when its means of
propulsion has been removed or rendered inoperative and it contains at least 200 square
feet of living space area.) Pg. 75

Other notable policy statements include:

Policy 1.6: Carteret County will maintain the regional Public Beach Access facility in
Salter Path to ensure meeting current (2005) US Army Corps of Engineers access
requirements for nourished beaches. Pg. 73

Policy 2.10: Carteret County regulates building heights in zones areas and in close
proximity to the Michael J. Smith Field. Residential structures are limited to fifty (50)
feet, with commercial industrial, and other structures limited to sixty (60) feet. Heights
adjacent to the runways of the Michael J. Smith Field are restricted through the Airport
Height Regulations. Permitted heights are determined based on a sliding scale of
distance from the runways. Pg. 76

Policy 4.13: It is the policy of the county that there shall be no net loss of sand from the
County’s barrier beaches resulting from dredging activities to maintain and deepen
navigation channels with tidal inlets and harbors. Specifically, the following shall apply
to all beach compatible sand that is collected from dredging maintenance and deepening
of the Morehead City Harbor Federal Navigation Project:

1. The sand must be utilized for direct placement on beaches. If any dredging
maintenance or deepening effort does not include the direct placement of sand on
beaches, then an alternate plan must be approved by the County.

2. If sand encountered during maintenance or deepening activities is places
elsewhere than the barrier beach, than an equal volume of sand from an
alternative location shall be used to nourish barrier beaches.
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The definition of beach compatible sand for the purposed of this policy is as defined by
the Coastal Resources Commission through its rules and policies as contained in 15A
NCAC 07H.0312 Technical Standards for Beach Fill Projects. Pg. 84

Policy 6.10: In an effort to protect existing military presence in Carteret County and its
economic impact upon the area, the County will work to implement the recommendations
of the Joint Land Use Study. In accordance with the study, Carteret County has recently
implemented a zoning overlay adjacent and near Bogue Landing Field. (See 4.0 Natural
and Man-made Hazards) Pg. 92

Carteret County started their planning process in 2003, as one of the first round plans to be
funded. After the first phase of work, the County lost its contract with the consultant working on
the plan and work was delayed until another firm could be found, to finish the plan. The plan
was prepared through a facilitated process utilizing workshops with citizens, elected officials,
and the Land Use Planning Committee. The goals and policies in the plan are a result of detailed
analysis and discussion of key issues identified in the workshops. During the LUP workshops it
became apparent that there were segments of the community that felt they were not being
represented in the LUP. The plan was again put on hold, in order for County Staff and
Commissioners to hold special meetings, to hear the concerns of citizens, and construct a local
ordinance for the “Down East” area of Carteret County.

When the plan was submitted for state review, DCM staff worked with the county to resolve
mapping issues (corrupt and unusable data from the first consultant) and missing information
from the plan. A final draft was completed in January 2008. The plan was forwarded to the
County Commissioners for review and adoption, but the public hearing was canceled and
postponed indefinitely. Carteret County held a duly advertised public hearing and voted by
resolution to adopt the land use plan on April 20, 2009.

Public Comments

The public had the opportunity to provide written comments up to fifteen (15) business days
(excluding holidays) prior to the CRC meeting (June 24, 2009). June 3" was the deadline date.
Comments were received from Carteret County Crossroads and are attached to this memo.

The following discussions address the points found in the comments received:

1) Elimination of Effective Policies, Flawed Public Participation Process, and Unintended
Consequences: The County has followed all of the required public participation
guidelines. The county allowed comments at all meetings where the LUP was being
discussed; to ensure all who wished to speak had an opportunity. Further, policies more
restrictive than state permitting rules that were not carried over from the 1999 plan do not
affect the ability of the LUP to meet the 7B planning guidelines.

2) Outdated Material: The most up to date information available, at the time the planning
process started, was used for the development of the LUP. The 2007 certified population
estimates from the North Carolina Office of State Budget and Management show an
increase of 3,911 persons or an approximate increase of 6% since 2000. There is an
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increase in population, but it is not considered substantial enough to rework the plan.
Further, the carrying capacity and land use need analysis’ required for the plan are
established by using projected population figures. While staff encourages communities
to update data as it becomes available, it was determined that the existing baseline data
would suffice so a complete document could be obtained, without further delaying local
adoption of the plan.

3) Actions Counter to Stated Policy: Since the letter dated November 15, 2007, DCM Staff
has worked with the Carteret County Planning Department and its Planner in Charge to
ensure all elements of the 7B Planning Guidelines have been met. Policy statements,
including those that were specifically mentioned in the public comments received, have
been revised to address DCM comments.
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COASTAL RESOURCES COMMISSION REVIEW GUIDE
CARTERET COUNTY CORE LAND USE PLAN

Organization of the Plan. If document does not follow the outline of Rules, a matrix shall
be included showing the exact location of required elements.

Community Concerns and Aspirations: Key issues & Vision statement:

Analysis of Existing and Emerging Conditions within the planning jurisdiction.

Population, Housing, and Economy. Including 5 - 10 — 20 year) projections.

Natural systems analysis.

o Mapping and analysis of natural features.

o Composite map of environmental conditions: Breaks community into 3 classes of
developability based on environmental conditions.

o Description of Environmental conditions:

Analysis of Land Use and Development: Existing Land Use Map

o Analysis of conflicts, trends, and areas expected to grow within next 5 years and areas of
any potential conflicts w/composite map.

o Projections of future land needs. Short term (5-10-20 year) projections population & land
needs. May be increased up to 50%. Low or no growth projections of land needs may
consider economic strategies.

Analysis of Community Facilities. Existing/planned capacity, location, & adequacy of key
facilities that serve community’s existing/planned population and economic base including:

o Public and private water supply and wastewater systems.

o Transportation systems.

o Stormwater systems & other systems & services

Land Suitability Analysis & Map

Review of Current CAMA Land Use Plan.

Plan for the Future: Land use and development goals & Policies
Land Use Plan Management Topics
Public Access: Goal: Maximize public access/_ Objective: Access opportunities for the public

o Requirements: Establish local criteria for frequency and type of access facilities & criteria
for areas targeted for beach nourishment.

Land Use Compatibility: Goal: Ensure development/use of resources or preservation
minimizes direct & secondary environmental impacts, avoids risks to public health, safety &
welfare & is consistent w/capability of the land based on considerations of interactions of
natural & manmade features.

o Obijective: Policies balancing protection of natural resources/fragile areas w/economic
development; provides clear direction for local decision-making, consistency findings for
zoning, divisions of land, & projects.

o Requirements: Establish building intensity & density criteria for each land use designation
on the FLUP Map; Establish local mitigation criteria and concepts.

Infrastructure Carrying Capacity: Goal: Ensure public infrastructure systems are

appropriately sized; located & managed so quality & productivity of AECs/fragile areas are

protected or restored.

o Objective: Establish level of service policies/criteria for infrastructure consistent
w/Projections of Future Land Needs.

o Requirements: |dentify/establish service area boundaries; Correlate FLUPM categories
w/existing and planned infrastructure.

Page (s)
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13-26

27-37

38

39-45

46-49

49-51

52-56

56-60

60-61

62-65

66-68

71-73

74-76

77-80
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Natural Hazard Areas: Goal: Conserve/maintain barrier dunes, beaches, flood plains, &
other coastal features for natural storm functions & their natural resources w/recognition to
public health, safety, and welfare issues.

o Objective: minimize threats to life, property, & natural resources from development
located in/adjacent to hazard areas.

o Requirements: density/intensity criteria for new/existing development & redevelopment
including public facilities and infrastructure to better avoid or w/stand natural hazards;
Correlate existing and planned development with existing and planned evacuation
infrastructure.

Water Quality: Goal: Maintain/protect where possible enhance WQ in all coastal wetlands,

rivers, streams & estuaries.

o Objective: help ensure that WQ is maintained if not impaired & improved if impaired.

o Requirements: Policies that help prevent or control nonpoint source discharges; policies &
land use categories aimed at protecting open shellfishing waters/restoring closed or
conditionally closed.

Local Areas of Concern: Goal: Integrate local concerns with the overall goals of CAMA.
o Requirements: Evaluate local concerns and issues for the development of goals, policies
and implementation strategies.

Future land use map. Depicts policies application for growth and development, desired
future patterns of land use/development with consideration given to natural system constraints
& infrastructure policies. Shall include at a minimum:
o 14-digit hydrological units encompassed by the planning area;
o areas/locations planned for conservation/open space w/description of compatible uses
o areas/locations planned for future growth/development w/descriptions of:
o predominant & supporting land uses that are encouraged in each area;
o overall density/development intensity planned for each area;
o areas for infill, preservation, and redevelopment;

o existing/planned infrastructure, including major roads, water, and sewer.

Tools for Managing Development. (initial five-year action plan for implementation)

o Guide for land use decision-making

o Existing development program. This description of community’s approach to coordinating
these codes and rules to implement the LUP.

Policy Impact Analysis

o Contain description of type/extent of analysis to determine the impact of Plan policies on
management topics; both positive & negative; description of policies/methods/programs &
processes to mitigate negative impacts on applicable management topics.

o If local policies exceed the State and Federal requirements, such policies must be
identified & to what extent. If the local body intends to rely on Federal/State laws &
regulations it shall reference in the plan.

R/
0.0

If development patterns/uses are not consistent w/natural systems analysis, or the LSA,
then includes description of steps local government will take to mitigate the impacts.
Include estimate/cost of any facilities or services that shall be extended or developed.
Amount of land allocated to various uses shall be calculated and compared to the
projection of land needs. The amount of land area thus allocated to various uses may not
exceed projected needs; except for slow growth communities.

X3

o

R/
0.0
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85-89
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105-116

134-139

128
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101

100
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Carteret County Crossroads
PO Box 155, Beaufort, NC 28516 e www.carteretcrossroads.org e 252-729-2521

June 1, 2009

Maureen Meehan Will

District Planner

Division of Coastal Management
400 Commerce Avenue
Morehead City, NC 28557

Ms.Will,

Please accept the following comments concerning the Carteret County 2005
CAMA Land Use Plan update. | am writing as President of Carteret County Crossroads, a local
environmental group of 300 members founded in 1980. We urge that this plan NOT be certified
for the reasons outlined below.

1. Elimination of Effective Policies.

Please find attached, as Appendix 1, information from the Carteret County Planning
Department detailing the elimination of policies that were present in the 1999 County Land Use
Plan (LUP). 1 also bring to your attention to statements on page 68 of the 2005 plan that state
that a number of the eliminated policies had been “particularly effective” in “serving to protect
both water quality and the County’s commercial and recreational fishing resources.” It is
fundamentally flawed to eliminate effective policies that are designed to ensure of the health of
North Carolina’s public trust waters.

2. Flawed Public Participation Process

The original efforts to revise the 1999 Land use Plan were conducted by a paid consultant
and the Carteret County Planning Board. This was a very open process with ample opportunity
for discussion and questions and the perception that there was a viable mechanism for public
input into the plan. In 2005, the Carteret County Commissioners took over the planning process
and made major changes to the plan. This is detailed in the Appendix 1 referred to above.

Once the County Commissioners took over plan development, public input was minimized.

One could speak prior to a Commission meeting, but during debate and action on specific issues,
there was no opportunity for public input. The culmination of the minimization of public
participation was at the Land Use Plan Public Adoption hearing, April, 2009. There was no
overall presentation of the LUP and there was no opportunity to ask Commissioners for
clarification or justification of a particular action. Hence, the Plan was approved by a vote of 5-
2 immediately after the Public hearing, which all but makes a mockery of the final public input
process. For final public input to be other than a pointless formality, the public should be
presented with the final draft Plan, allowed a time period to provide comment, and for these
comments to be formally addressed before the Board before a final vote to adopt the Plan.


http://www.carteretcrossroads.org/

3. Outdated Material

Land Use Plans under NC CAMA rules have a targeted revision or reissue schedule of
five years. The current plan for Carteret County was adopted in 1999 but was targeted for 1996.
So this 2005 LUP plan, approved by the County Commissioners in April 2009, is following
precedent. The data presented and trends derived are 5-7 years in arrears, changes in those years
warrant a fresh look at Carteret County’s economic and population conditions, growth directions
and options for sustainable development.

A Public Adoption Hearing was scheduled for April 2008. This was cancelled on one
day’s notice and when asked about the cancellation it was stated that the plan was being updated
with a new Wind Ordinance as well as incorporating the revised Stormwater rules. There was a
full year of Planning Department update; readily available current demographic data could have
easily been incorporated into the plan.

4. Actions Counter to Stated Policies

From letter to Carteret County Planning Department from Maureen Will, Division of
Coastal Management, dated November 15, 2007:

“The following seven (7) items must be updated, to receive DCM’s support that the County has
made an adequate effort, to address both the State’s comments and the requirements of the 2002
Land Use Plan Guidelines:
5. Policy Statements: There seems to be a number of policy statements that are
implementation statements. While these statements seem to be guiding actions, they are
really not policy and cannot be enforced. Please review these statements and provide a
general outline statement prior to the implementation strategies.

Example: Policies 5.2 & 5.3 — there is an overall policy theme, but there is not one statement
that can be implemented/enforced. It is important to remember that the policy statements are
used for state and federal consistency determinations.”

The overall policy theme in sections 5.2 and 5.3 are consistent with the revised Coastal
Stormwater Rules (adopted 2008). However, Carteret County spent significant time, energy, and
money to fight any revision of the Coastal Stormwater Rules. Thus it appears that Carteret
County is not acting in accordance with the spirit of its own policies. As stated in the letter
referenced above, there need to be strategies and action plans to implement the stated policies.
The County has not made significant efforts address the concerns detailed in the letter of
November 15, 2007.



5. Unintended Consequences

The attached Appendix 1 documents the elimination of effective policies by the County
Commissioners in 2005. An additional policy was eliminated by the County Commissioners in
the winter of 2009. The last policy to be eliminated from the plan dealt with the number of boat
slips allowed per lot in Primary Nursery areas. The Chairman of the Carteret County Board of
Commissioners stated in an April 19, 2009, News Times newspaper article that the policy was
removed so that it would mesh with the Morehead City Land Use Plan. The vast majority of
Carteret County Primary Nursery system acreage is in the Down East area, totally thousands of
acres. As a result of County Commissioners’ action, environmental protection for the valuable
Down East area is dictated by policies formulated for waters adjacent to Morehead City. The
CAMA Land Use Plan process is designed to give local governments control of local issues; the
County Commissioners could have implemented a policy for the Newport River area and left
important protection for the rest of the County including the Core Sound area of Down East.

6. In Summary

The Carteret County Land Use Plan needs revised policies and implementation strategies
that will effectively ensure the health of North Carolina’s public trust waters. Half of Carteret
County is covered by water, so land use policies matter. The estuarine waters of Carteret County
support established and vitally important commercial and recreational fisheries. Our vibrant
tourism industry is directly tied to the natural environment. As stated by Commissioner
Robinson at the Public Adoption hearing; the development community has not suffered in the
period, 1999-2009, as a result of the 1999 Land Use Plan and there have been no formal
complaints against the Plan. Thus; there are no justifiable reasons for removing effective
policies from the 1999 Plan. There is no reason to lessen protection for North Carolina’s public
trust estuarine waters that are adjacent to land in Carteret County.

Thank you,

Mark Hooper
President, Carteret County Crossroads



Appendix 1

CAMA LAND USE PLAN
POLICIES IN DRAFT PLAN MARCH 2005
VS.
POLICIES RECOMMENDED BY BOARD OF COMMISSIONERS

The 1996 Carteret County CAMA Land Use Plan contained nine (9) policies that exceeded state
minimum standards. The March 2005 draft was recommended by the Planning Commission to
the Board of Commissioners with eight (8) policies that exceeded state minimum standards.
After action by the Board of Commissioners, the plan was submitted to the state for review with
only four (4) policies that exceeded state standards.

The one policy that the Planning Commission did not include in the Draft-March 2005 was the
policy that addressed no new drainage ditches shall be constructed which discharge directly into
primary nursery areas, unless essential for mosquito and vector control.

The policies contained in the draft CAMA Land Use Plan dated March 2005 are listed below.
These are the policies discussed by the Board of Commissioners May 2, 2005 and at a special
workshop on May 10, 2005. The policies that remained in the draft plan after action by the Board
of Commissioners are shown as the highlighted policies. Of the four policies that remained, the
policy addressing docks/piers along primary nursery areas was reworked to allow two slips per
lot. Two of those policies remained unchanged and the policy about the installation of package
treatment plants in wetlands was reworded. Those policies are also cited below as “Draft-June
2005 Appendix D”.

DRAFT- MARCH 2005
(Draft policies as submitted from the Planning Commission to the Board of Commissioners,
highlighted policies remained after BOC meetings May 2005.)

Appendix D.
Policies That Exceed State and Federal Minimum Standards for Development in AECs and

Fragile Areas

* In primary nursery areas, Carteret County will limit the size and frequency of docks
and piers to reduce the cumulative impact of numerous structures. One dock or pier
with four or less slips used for residential purposes or purposes directly related to
commercial fishing shall be allowed per parcel of land that borders a primary
nursery area. If the parcel has more than one-quarter mile (1,320 feet), but less than
one-half mile (2,640 feet) of shoreline, measured along the normal high water line
shown on the property survey, an additional dock with four or less slips used for
residential purposes or purposes related to commercial fishing may be constructed.
At the property owner’s option, one dock or pier with eight or less slips may be



constructed in lieu of two separate structures for parcels having one-fourth mile to
one-half mile of shoreline. In the event the parcel contains more than one-half mile of
shoreline, an additional dock or pier with four or more slips may be constructed in
the additional shoreline area. In no event may a dock or pier contain more than eight
slips. This policy shall not apply to property subdivided prior to November 19, 19909.
*This policy has been reworked in the June 2005 Draft to allow 2 slips per lot.

* This policy was removed in 20009.

* Carteret County will not allow marina construction or expansion in coastal wetlands
and primary nursery areas, and opposes upland marina construction with access
channels connected to primary nursery areas. Coastal wetlands that have volunteered
within upland marinas are exempt from this policy. Carteret County will allow access
structures not exceeding six feet in width to be constructed over coastal wetlands for
the purpose of providing access to marinas which otherwise meet state standards.

* Carteret County will not allow dredging associated with the construction of new
marinas through any area defined by rules of the NC Marine Fisheries Commission
as a natural shellfish bed (15A NCAC 30 .0201). According to these rules, a natural
shellfish bed contains 10 bushels of shellfish or more per acre. Natural shellfish beds
may be in waters that are open or closed to shellfish harvesting, may contain varied
types of shellfish (oysters, clams, etc), and the shellfish may or may not be
harvestable, based on size or water classification.

* When new navigational channels and canals must be constructed through coastal
wetlands, Carteret County requires replacement of lost wetland areas at a 1:1 ratio.
*This policy remains as stated in the June 2005 Draft.

* Industrial uses that are not water dependent or related to fishing or aquaculture
activities will not be allowed in estuarine shoreline and ORW estuarine shoreline
areas. This policy shall not apply to the estuarine shorelines of mosquito ditches.

* For all waterfront development, parking lots shall be set back from the shoreline 75'
or 20% of the depth of the lot, whichever is less, and shall comply with state
requirements regarding buffers, Outstanding Resource Waters, and other applicable
regulations.

* Carteret County will not allow floating structures in any public trust waters. A
floating structure is defined as any structure, not a boat, supported by means of
floatation, designed to be used without a permanent foundation, which is used or
intended for human habitation or commerce. A structure will be considered a floating
structure when it is inhabited or used for commercial purposes for more than thirty



days in any one location. A boat may be deemed a floating structure when its means of propulsion
has been removed or rendered inoperative and it contains at least 200

square feet of living space area.

*This policy remains as stated in the June 2005 Draft.

» Carteret County opposes the discharge of any waste in areas classified as coastal
wetlands or exceptional and substantial functional significance non-coastal wetlands.
*This policy remains and has been reworded.

The policies that remain in the draft plan are as follows and are found in :

Appendix D of in-the draft plan dated June 2005. The policy concerning the installation of
package treatment plants in wetlands was inadvertently not listed but the policy is contained in
the policy section as Policy 5.8 and is shown in italics as being more restrictive than the state
minimum use standards.

DRAFT- JUNE 2005
(Policies after action by the Board of Commissioners on May 10, 2005)

D-1
Appendix D. Policies That Exceed State and Federal Minimum Standards
for Development in AECs and Fragile Areas

« For land bordering primary nursery areas, Carteret County will limit the size of
docks and piers to no more than two slips per lot, as “lot” is defined in the Carteret
County Subdivision Ordinance. The ordinance defines a lot as a portion of a
subdivision or any other parcel of land intended as a unit for transfer of ownership,
or for development or both. The work “lot” includes “plot,” “parcel,” or “tract.”
This policy shall not be construed to prohibit commercial or residential marinas.

* This policy was removed in 2009

» When new navigational channels and canals must be constructed through coastal
wetlands, Carteret County requires replacement of lost wetland areas at a 1:1 ratio.

« Carteret County will not allow floating structures in any public trust waters. A
floating structure is defined as any structure, not a boat, supported by means of
floatation, designed to be used without a permanent foundation, which is used or
intended for human habitation or commerce. A structure will be considered a floating
structure when it is inhabited or used for commercial purposes for more than thirty
days in any one location. A boat may be deemed a floating structure when its means
of propulsion has been removed or rendered inoperative and it contains at least 200
square feet of living space area.



» Carteret County opposes the installation of package treatment plants and septic tanks or
discharge of any wastewater in areas classified as coastal wetlands or freshwater wetlands.

The following policies are the existing policies from the 1996 Plan
The following policies exceed state and federal standards for 404 wetlands and AECs:

-- Carteret County opposes the installation of package treatment plants and septic tanks or
discharge of waste in any areas classified as coastal wetlands or freshwater wetlands (404).
This policy applies only to areas shown as freshwater wetlands and coastal wetlands on
Maps 17A and B, Land Classification Maps.

-- No marina associated dredging will be allowed through active shellfishing areas. When
dredging through coastal wetlands is essential for access to upland marinas, as provided for

in 15A NCAC 7H, the county requires replacement of lost wetland areas with mitigation at a 1:1
ratio.

-- When new navigational channels and canals must be constructed through coastal wetlands,
Carteret County requires replacement of lost wetlands areas with mitigation at a 1:1 ratio.

-- Unless essential for mosquito and vector control, new drainage ditches shall not be
constructed which discharge into primary nursery areas. Existing drainage ditches may be
maintained but not increased in depth or width.

-- Carteret County opposes the location of floating structures in all marinas, primary nursery areas,
outstanding resource waters, public trust areas, and estuarine waters. Floating structures as defined
as any structure or vessel used, designed, and occupied as a

permanent dwelling unit, business, office, or source of any occupation or any private or

social club, which floating structure or vessel is primarily immobile and out of navigation or which
functions substantially as a land structure while moored or docked on waters within county
jurisdiction. Floating structures shall not be used commercially or inhabited in one place for more
than 15 days.

-- Carteret County opposes marina construction or expansion in coastal wetlands and primary
nursery areas, and opposes upland marina construction with access channels connected to primary
nursery areas. Coastal wetlands that have volunteered within upland marinas shall be exempted
from this policy. Carteret County will allow access structures not exceeding six feet in width to be
constructed above coastal wetlands for the purpose of providing access to marinas which otherwise
meet state standards.

-- Carteret County opposes the construction of docks or piers with more than four boat slips in
primary nursery areas. One dock or pier with four or less slips used for residential purposes or
purposes directly related to commercial fishing shall be allowed per parcel of land which borders a
primary nursery area. Waterfront parcels of land with more than one-quarter mile of shoreline
bordering a primary nursery area shall be allowed one dock or pier with four or less slips for



residential purposes or purposes directly related to commercial fishing within every one-quarter
mile (1,320 feet) of shoreline along the primary nursery area.

-- For all waterfront development, parking lots shall be set back from the shoreline 75" or 20% of
the depth of the lot, whichever is less. This setback issue shall be further studied by any such
committee established for the purpose of developing a county-wide Comprehensive Plan.

-- Industrial development should occur in areas classified as developed, urban transition, and
limited transition. Industries generating only domestic sewage are acceptable in areas
classified as community and rural with services. Carteret County does not oppose industries
locating within rural classified areas. Industrial uses that are not water dependent or related
to fishing or aquaculture activities will not be allowed in estuarine shoreline and ORW
estuarine shoreline areas. This policy shall not apply to the estuarine shorelines of mosquito
ditches.
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MEMORANDUM CRC-09-20

To: The Coastal Resources Commission
From: Charlan Owens, AICP, DCM Elizabeth City District Planner
Date: June 10, 2009

Subject: Requested Certification of Amendment #2 to the Currituck County 2006 Core Land
Use Plan (LUP), as amended through September 25, 2008, to include the following
components:

A. Reconfiguring the designation of 58 acres on the Future Land Use Plan
Map (FLUPM) from the “Limited Service” to the “Full Service”
designation, providing for higher densities and more intense development;
and,

B. Updating background tables indicating FLUPM designation acreages and
comparing acreages with  projected land needs consistent with the
proposed map reconfiguration; and

C. Adding implementation policy Action ‘CW-1’ specific to a right to
rescind clause for the 58 acre area designated “Full Service”, converting
back to “Limited Service” if CAMA permits are not issued for a proposed
marina; and

D. Adding Policy ‘CW-1" specific to the addition of special area plans; and

E. Updating background analysis in support of special area plans; and

F. Amending Policy ‘WQ-5" specific to wetland areas not being counted
toward density, relying instead on a requirement for Low Impact
Development (LID) techniques and buffers; and,

G. Adding an inset map on the FLUPM to clarify community subarea
boundaries.

Staff Recommendation: DCM staff believes that Currituck County has not adequately met the
requirements outlined in the 2002 Land Use Plan Guidelines specific to internal consistency and
consistency with CRC rules. There is an apparent internal consistency conflict between the
Jarvisburg sub-area policy and the proposed Future Land Use Plan Map (FLUPM) amendment to
a “Full Service” designation within the Jarvisburg sub-area specific to development density and
intensity.  Also, the implementation policy language associated with rescinding the “Full
Service” designation needs further clarification to be consistent with CRC rules.

CONDITIONAL CERTIFICATION is recommended per 15A NCAC 07B.0802 (e) subject to the
following:

1367 US 17 South, Elizabeth City, NC 27909

Phone: 252-264-3901 \ FAX: 252-264-3723; Internet: www.nccoastalmanagement.net One .
NorthCarolina
An Equal Opportunity \ Affirmative Action Employer Nﬂfﬂrﬂ[ly
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a. Reconcile the apparent conflict in the Jarvisburg ‘Policy Emphasis’ that does not
support the 58 acre area “Full Service” designation specific to allowable densities and
nonresidential uses. (Page 11-9, Currituck County 2006 LUP) [See Component A.
discussion below.]

b. Replace proposed implementation policy Action ‘CW-1’ with a Policy statement
clearly conveying that the “Full Service” designation within the Jarvisburg subarea as
shown on the Future Land Use Plan Map (FLUPM) will be in place upon amendment
certification, shall sunset and revert back to the “Limited Service” designation if all
CAMA approvals for a marina in the 58 acre “Full Service” area are not obtained
within five (5) years after certification date of the amendment; and that the five (5)
year sunset clause is intended to ensure that “Full Service” residential density is not
realized prior to a marina receiving all CAMA approvals.

[See Component C. discussion below.]
In addition:

c. Submittal of more easily readable Future Land Use Plan Maps sized 11X17 or larger
are to be included as part of an approved certification submittal. (Map 11.1, Appendix
I.) [See Component G. discussion below.]

The clarifications and any reconciling language will require only a 30-day notice of publication by
the County prior to a public hearing. Per the requirements for CONDITIONAL CERTIFICATION,
the adopted amendment will not have to return to the Coastal Resources Commission for
certification. Instead, upon the Executive Secretary’s determination that the clarifications outlined in
this recommendation have been satisfied, amendment #2 will be effective and certified.

If you have any questions please do not hesitate to contact me (Charlan Owens) at 252-264-3901.

OVERVIEW

An overview of each component of the amendment request is provided below followed by DCM
staff’s review and analysis of the changes.  Referenced materials include: Attachment A
County Planning staff report; Attachment B Applicant/Developer request for LUP amendment,
and; the Currituck County 2006 LUP which is available on the DCM website at:
http://www.nccoastalmanagement.net/Planning/under_review.htm

The Board of Commissioners adopted the amendment by a unanimous vote at their March 16™
meeting. An objection concerning the impacts of proposed future site development was voiced
at the public hearing. No written objections were received.
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COMPONENT A.

County Request. Currituck County desires to convert 58 acres of the Future Land Use Plan
Map (FLUPM) to “Full Service Areas” from “Limited Service Areas”. (See Attachment A, Page
3)

The map amendment area is located on mainland Currituck County, west of US 158, on the south
side of Fisher Landing Road (SR 1124) in the Jarvisburg community. The area consists
primarily of farmland located along the North River and contains Areas of Environmental
Concern (AECs) that are subject to CAMA permitting requirements. The western 38 acres of the
amendment area are located within the 100-year floodplain (Zone AE). Approximately 19 acres
of wetlands are located on the site.

The request to add acreage to “Full Service Areas” was initiated by an applicant interested in
developing the property. Preliminary development plans include an upland marina with public
access to the North River, associated residential homes, and ancillary commercial facilities
(restaurant, ships store, tackle shop, etc.). An LUP amendment is the first step in the process to
ensure development plans are consistent with the LUP. Local zoning, State permits, and local
development approvals are separate issues that have not yet been decided.

The County’s plan states that the “Full Service Areas” designation is preferred for community
centers. Current designated areas include parts of the County where a broad range of
infrastructure and service investments have been provided or will be made available by the
public and/or private sector. Residential density is contemplated to be 2 units per acre, but could
be increased to 3-4 units an acre through local overlay zoning. Nonresidential uses may include
clusters of businesses serving the immediate area and, where appropriate, a more extensive
market territory.

The principle difference between the existing “Limited Service” and the proposed “Full Service”
designation is the increase in density from 1 - 1.5 units per acre to 2 — 4 units per acre.

Review/Discussion. The amendment area is located within the Jarvisburg subarea. Subarea
policy emphasis statements are referenced by page number on the FLUPM and are considered to
be enforceable policy. Below is the character summary and policy emphasis for the subarea
found on Page 11-9 of the LUP (emphasis added):

Jarvisburg

Summary of Area Character

Despite its favorable location relative to the Outer Banks, the Jarvisburg area has
thus far remained largely rural in character with a development density of 1 unit
per acre or less. Signs are emerging, however, that may soon bring considerable
change to the area’s heretofore bucolic landscape. Like the Grandy area, the
Jarvisburg area is coming under increasing pressure for development. The same
land characteristics that traditionally have made this area suitable for farming
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(cleared, relatively level land with man-made drainage), also make the area quite
attractive for development. Currently, land speculation has become more
commonplace in the Jarvisburg area, as optioned properties (closing often
contingent upon rezoning), offer current owners purchase prices of three or four
times their present value.

Policy Emphasis:

The policy emphasis of this plan is to allow the Jarvisburg area to accommodate
quality residential development at low densities while preserving the rural
landscape between such developments. Similar to the Grandy area, but at a lower
overall density, new residential development should be encouraged to locate in
compact, village like clusters, preferably near existing, non-agricultural activities
and services. An example might be a new compact, walkable neighborhood of
homes built near an existing or proposed church, school or compatibly designed
general store. Residential development density can be higher than the truly
expansive Shawboro/Crawford rural area, but still much less that the densities to
be found in Grandy to the north or Point Harbor to the south. The area is
encompassed both the Conservation and Limited Service classifications and an
average density of 1 unit per acre is contemplated.

The Policy Emphasis for the Jarvisburg subarea area is not consistent with a map amendment to
“Full Service”. The amendment, as proposed, would result in policies that are “internally
inconsistent”. The concept of internal consistency holds that no policy conflicts can exist, either
textual or map policy, between the components of the land use plan. Internal consistency means
that the plan’s text, policies, and FLUPM should complement each other since each is integral to
the LUP. Contradictory policies must be balanced and reconciled within the plan. The
Jarvisburg subarea description needs to be reconciled to accommodate a “Full Service”
designation relative to allowable densities and non-residential uses for the 58 acre area.

The County’s staff report indicated four (4) policies that were considered to be unsupportive of
the map amendment request (See Attachment A, Page 10). DCM staff considers these policies
to be directly related to future site development rather than the map amendment.

The 7B Rules require that if the FLUPM shows development patterns or land uses that are not
consistent with the natural systems analysis or the land suitability analysis, then the plan shall
include a description of the steps that the local government shall take to mitigate the impacts
[15A NCAC 07B.0702 (d) (4) (E)]. W.ithin the proposed 58-acre “Full Service Areas”
designation, a portion of the property is located within lands containing serious hazards for
development as indicated on the Environmental Composite Map (Map 3.6, Currituck 2006 LUP).
As indicated in the Land Suitability Analysis Map (Attachment A, Page 14), approximately 18
acres have a “low suitability for development” rating and 15 acres have a “least suitable for
development” rating.

Mitigation addressing the impacts due to conflicts between the maps can be found in other policy
and implementation statements listed below:
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Mitigation Policies and Implementation
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Public Access Land Use Infrastructure Natural Hazards | Water Quality
Compatibility Carrying
Capacity
Policy PA5 Policy ES1 Policy WS3 Policy NH1 Policy WQ3
Policy PA6 Policy ES2 Action WS-4 Policy NH2 Action WQ-3
Action PA-5 Policy ES3 Policy WS8 Action NH-3 Action WQ-7
Policy PA7 Policy ES4 Policy PR6 Policy NH8 Action WQ-8
Policy PA8 Policy ES5 Policy PP2 Policy WQ4
Action PA-6 Policy ES8 Policy WQ5
Policy HN1 Policy WQ6

See Currituck 2006 LUP Pages 9-3 through 9-22 and Pages 13-1 through 13-11 for specific
language.

COMPONENT B.

County Request. Adjustments to acreage totals shown in Table 11.1 and Table 11.2 of the LUP
are provided, consistent with the map change. (See Attachment A, Pages 6 and 7.)

Review/Discussion. The amount of land allocated to various uses may not exceed projected
land needs [15A NCAC 07B.0702 (d), last paragraph]. Table 11.1 Comparison of Land
Allocated to Future Land Use and Projected Land Needs, 2025 indicates the acreage allocated to
each designation on the FLUPM and the total acreage available for development as compared to
the projected land need for development to the year 2025.  The table indicates a projected land
need of 37,183 acres. The existing acreage for development is 37,073 acres. The proposed
acreage for development resulting from the map change to “Full Service Areas” and “Limited
Service Areas” designations is 37,083 acres. The amendment meets the requirements of the
Rule.

Table 11.2 Distribution of Acreages between the Classifications and Land Use Designations
indicates existing land uses by acreage within each designation. This information has been
updated to reflect revised designation acreage totals.

COMPONENT C.

County Request. County approval of the “Full Service” designation is contingent upon the
applicant/developer obtaining permits for a marina. As indicated in the County’s Resolution of
Approval (See Attachment A, Page 2):

“...All CAMA approvals for a proposed marina must be obtained within five
years of Coastal Resources Commission (CRC) approval, otherwise the approval
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to Full Service designation is rescinded and the Future Land Use map reverts back
to the original Limited Service designation...”

The contingency clause is specifically outlined in proposed implementation Action CW-1. (See
Attachment A, Page 6). The language written into Action CW-1 also indicates that the
Commissioners will execute the rescinding action at a public meeting.

Review/Discussion. The LUP can include language that sunsets policy or stages conditions on
development to certain task accomplishments or timing of facilities and improvements. A sunset
clause must clearly state the policy that governs in the interim. For the proposed amendment, the
residential density and intensity of development to be allowed within the initial five year
timeframe must be clear.

The County’s requirement is better suited to a policy statement than an
implementation/action statement. County reversion action will not be required once the
CRC certifies a designation that includes a sunset clause within defined limits that are
measurable by the State.

COMPONENTS D and E.

County Request. Policy CW-1 under the Local Countywide Concerns Management Topic and
the background analysis statement specific to the Land Use Compatibility Management Topic
are proposed by the County in support of Action CW-1 as well as special area plans that may be
developed by the County. (See Attachment A, Pages 5 and 6).

Review/Discussion. The addition of this policy statement is to provide for the incorporation of
small area plans as needed into the LUP. The removal of Action CW-1 recommended above will
not impact Policy CW-1.

COMPONENT F.

County Request. Policy WQ 5 currently indicates that “...Coastal and non-coastal wetlands
shall not be considered part of a lot’s acreage for the purpose of determining minimum lot size or
development density...” This language does not support the development plan contemplated
specific to allowable density. Furthermore, it is not enforced in the County’s development
regulations.

The County requests approval of amended language indicating that “...If coastal wetlands and
non-coastal wetlands are considered part of a lot’s acreage for the purpose of determining
minimum lot size or development density, Low Impact Development techniques or appropriate
buffers shall be integrated into the development...” (See Attachment A, Page 5)

Review/Discussion. This is an example of LUP policy being in direct conflict with local
ordinances. The density restriction outlined in the existing policy reduces the amount of
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residential density that can be achieved on properties with wetland acreage, regardless of
FLUPM designation.

The proposed language is not as definitive as the current statement; however it is in line with

existing County development regulations. As proposed, it creates a less restrictive mitigation
policy that focuses on site development techniques rather than density limits.

COMPONENT G.

County Request. The County requests an amendment to the FLUPM to include an inset map
clarifying the boundaries of the subareas (See Attachment B, Page 4).

Review/Discussion. The inset subarea boundary map was created by County staff over one (1)
year ago and is used in project review. Callouts are used on the certified FLUPM. While the
legal advertisement did not specifically address this amendment, the inset was included in the
package of materials provided for consideration to the public, Planning Board, and Board of
Commissioners. This amendment provides further clarification on subarea boundaries, which
are not apparent from the callouts used on the current FLUPM.

Insertion of the inset map has resulted in an overall reduced map size, which is difficult to read.
Maps sized 11X17 or larger are needed as part of an approved for certification submittal.
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MEMORANDUM

To: Charlan Owens, AICP
DCM Elizabeth City District Planner

at¥
From: Ben Woody, AICP
Planning Director

Cc: Dan Scanlon
County Manager

Date: May 8, 2009

Re: PB 09-04 Pittman/Williamson Land Use Plan Amendment

The Currituck County Board of Commissioners is requesting an amendment to the Currituck
County Land Use Plan to designate approximately 57.58 acres of the Future Land Use map
from Limited Service area to Full Service area. The map amendment request includes a
contingency clause that specifies all CAMA approvals for a proposed marina must be obtained
within five years of approval, otherwise the approval to Full Service designation is rescinded and
the Future Land Use map reverts back to the original Limited Service designation. The
amendment request also includes a change to Water Quality Policy (WQ5) to more effectively
promote low impact development techniques.

The request for 57.58 acres of Full Service area was initiated by Eddie Valdivieso of Quible &
Associates. The request to amend Water Quality Policy (WQ5) was initiated by county planning
staff. Both requests were approved by the Currituck County Board of Commissioners at their
April 20 meeting.

As required by the Coastal Area Management Act (CAMA), the Board of Commissioners is
submitting a local resolution of adoption which includes findings that demonstrate this
amendment is consistent with the policy objectives of the Plan. The following items are also
included with the request:

¢ map amendments to the Future Land Use Map

¢ textamendment to Sections 9, 10, 11 and 13 of the Land Use Plan

* case analysis of amendment request (including policy and management topics analyses,

recommendations, and additional map exhibits)
* meeting minutes of the Planning Board and Board of Commissioners
* supplementary information submitted by Quible & Associates

Should you have any questions, do not hesitate to contact me at 232-6029.



RESOLUTION OF THE CURRITUCK COUNTY BOARD OF COMMISSIONERS
AUTHORIZING AN AMENDMENT TO THE CAMA LAND USE PLAN

WHEREAS, the County desires to amend its 2006 CAMA Land Use Plan, specifically
the Future Land Use Map, to designate approximately 57.58 acres as “Full Service Area” from
“Limited Service Area”; and

WHEREAS, the County also desires to amend its 2006 CAMA Land Use Plan to amend
Water Quality Policy (WQ5) to promote low impact development techniques; and

WHEREAS, on February 10, 2009, the Planning Board recommended denial of the draft
amendment to the CAMA Land Use Plan; however, the Board of Commissioners finds the
amendment to be consistent with the objectives of the Plan; and

WHEREAS, the County conducted a duly advertised public hearing on the draft
amendment to the CAMA Land Use Plan at the Regular Meeting of the Board of Commissioners
on Monday, March 16, 2009; and

WHEREAS, the amendment to the Land Use Plan has been evaluated for its
consistency with other existing policies and no internal inconsistencies exist: and

WHEREAS, the amendment is consistent with the currently approved North Carolina
Coastal Management Program and the rules of the Coastal Resources Commission; and

WHEREAS, the amendment is consistent with the six management topics outlined in the
County's Land Use Plan; and

WHEREAS, the amendment does not violate any state or federal laws,

NOW, THEREFORE, BE IT RESOLVED that the Board of Commissioners of Currituck
County, North Carolina, has adopted the draft CAMA Land Use Plan amendment; and

BE IT FURTHER RESOLVED All CAMA approvals for a proposed marina must be
obtained within five years of Coastal Resources Commission (CRC) approval, otherwise the
approval to Full Service designation is rescinded and the Future Land Use map reverts back to
the original Limited Service designation; and

BE IT FURTHER RESOLVED that the County Manger of Currituck County is hereby
authorized to submit the adopted CAMA Land Use Plan amendment to the State for certification
as described above.

Adopted this 20 day of April 2009.
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PB 09-04 Pittman/Williamson
Land Use Plan Amendment
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Future Land Use Map Amendment:
57.58 acres from Limited Service area to Full Service area
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Future Land Use Map Amendment:
Addition of Sub-Area Inset Map

Land Use Plan Sub-Area Boundaries

[ intorsection of Proposed Mig-County
5 Bridge and US Highway 158
Sub-Area p. 117

[0 Conservation Areas

mmdhmmmm-mm
kang-term management and meuenoumu. Imhd.nr

Description of Land Classifications

amas. Proper

Limited Service Areas (Areas Preferred
= for Low Density Development)
The purpose of the Limited Setvces Area ciass is 1o provide for

primarity residential developmant at low densities  Despiie the
averall ie-domyoﬂmanu sfiorts nhnldh-mm-h

natural, cutral, o
mmdm-—lmm Mur
pﬂm Mmhpwuhn—v—n-umm

ol the

a:p-m-hlumd-”wvmlr -Mmm
mun«mlwmwmmummm:mw

‘scre through overlay Zoning depending upan whether service
bdlsunlnplmupunmanm the potential impact an the
In the same irstances whare siightty

Mlmw a moderate mix of housing
w-m-smd‘nwmdnu considerad

hnﬁqmmmhm lnylmll
are mare

m Mmpd s articpated that any u!ll\lINn
wea would be sarved by ImMm.\ on-aite water
and wastmwaler

Rural Areas (Areas Preferred for
Open Space and Agricultural
Preservation

The Rural class is intended 1o prowida for agriculture, forestry, and
‘athar allied Lses traditionaly associated with a rural area. Inferior
Sen of e i, sy
the Conuervation

_ Rasdariial 4.
on-she waler supply (8 3 Incviduml wels) and was
awno-ﬂ: Arens tha intent of this.
mbuumvy_dwqm.m‘
lu-q mmmdrmwmm_m
appropriate

'Iw-ir

aewnge collection and westmant systems
whether public or commungy may be appropriate for these arsas

W Full Service Areas (Areas
" Preferred for Community Centers)

Arema desigraied anFul Serionste s st of the courty
hare 8 boud ange o iastucturs and

Population daruities very low

denaity m articipated at Mmﬂlﬂwﬂ\mﬁpﬁ!nu‘u In
sildition, any developmart in the Rural Areas woukd be served by
indidunl on-afe water and septic

1o be 2 units per acre but
muwmumwu-mnm 2oning
depending Upon sarvices available

Mhm Norresidential Lses may include dusters
of busir and, where 3
& more exterisive markel leritory,

e

-

=

o

i

| Grandy 8¢ m-n "

=
e
e
e

=

Sub-Area p. 11-10

S

i

B

i

e

=

PB 09-04 Pittman/Williamson
Land Use Plan Amendment
Page 4 of 17



LAND USE PLAN TEXT AMENDMENTS

Section 9: Land Use and Development Policies, is amended by adding the following
underlined language and deleting the strikethrough language:

Item 1 (page 9-17)

POLICY WQ5: Development that preserves the NATURAL FEATURES OF THE SITE, including
existing topography and significant existing vegetation, shall be encouraged. |f COASTAL AND
NON-COASTAL WETLANDS shal-net-be are considered part of a lot's acreage for the purpose
of determining minimum lot size or development density, Low Impact Development techniques
or_appropriate buffers shall be integrated into the development. Open space developments
shall be encouraged to REDUCE IMPERVIOUS SURFACE AREAS associated with new
development and redevelopment.

Item 2 (pages 9-18 — 9-20)
LOCAL COUNTYWIDE CONCERNS

SPECIAL POLICIES APPLICABLE COUNTYWIDE

POLICY CW1: Currituck County may elect to amend or incorporate adopted small area plans
into the Land Use Plan as needed. This includes consideration of citizen initiated amendments
or_county led planning efforts that recognize changing demographic, economic, or
environmental conditions.

Section 10: Relationship of Plan to Management Topics, is amended by adding the
following underlined language and deleting the strikethrough language:

Iltem 1 (page 10-14)

LOCAL COUNTYWIDE CONCERNS: Economic Development, Community Appearance,
Historic Preservation, Public Safety Services, Special Policies impact on:

LAND USE COMPATIBILITY: Do the policies promote development patterns that protect
natural systems while protecting development from natural and man-made hazards? Do the
policies allow for economic development while providing clear direction for land use decision-
making?

Beneficial

» Establishes criteria for identifying desirable new business and industry.

e Calls for coordination among economic development agencies and encourages
regional cooperation and interaction.

* Acknowledges the value of small business start-ups, expansions and spin-offs.

» Calls for the advanced identification of primary and secondary sites suited for
compatible industrial development.

* Reinforces the need for special development controls along US 158 and NC 168.

* Calls for community character districts in locations of significant historic significance
such as around the old courthouse in Currituck and in Corolla Village.
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Encourages Plan updates to reflect changing demographic, economic, and

environmental conditions.

Section 13: Action Plan and Schedule, is amended by adding the following
underlined language, deleting the strikethrough language, and renumbering accordingly:

Item 1 (page 13-13)

19, Special Actions Concerning Countywide
R A

Action CW-1: Amend the Currituck County Land
Use Plan to designate approximately 57.58 acres
of the Future Land Use map from Limited Service
area to Full Service area (Parcel ID
0096000029C0000). The map amendment
request includes a contingency clause that
specifies all CAMA approvals for a proposed
marina must be obtained within five years of
Coastal Resources Commission approval,
otherwise the approval to Full Service designation
is rescinded and the Future Land Use map reverts
back to the original Limited Service designation.
The five year rescinding clause is intended to
ensure Full Service residential density is not
realized prior to the proposed marina receiving all
CAMA approvals. In the event the proposed
marina does not receive all CAMA approvals
within the given five year time frame, the County
Commissioners shall execute the rescinding
action at a public meeting.

Priority

5 years

County
Commissioners

Section 11: Land Classification System, Table 11.1 and Table 11.2 are amended by
adding the following underlined language and deleting the strikethrough language:

Table 11.1 Comparison of Land Allocated to Future Land Use and Projected Land

Needs, 2025

Land Use Class Total Acres % of Each  [Total Acreage  [Total
Allocated to Land Class inAvailable for Acreage
Each Land Development Development Projected for
Class as Projected Development
(a) | (a) x (b)

Full Service Areas 47653 17,711 80% 4422 14,169

Limited Service Areas26:626 26,568 65% /306 17,269

Rural Areas 40,218 10% 4,021

Conservation Areas 81,223 2% 1,624

Totals 165,720 -- 37073 37,083 37,183
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Table 11.2 Distribution of Acreages between the Classifications and Land Use
Designations

Existing Land Use Classifications
(Additional Land Area Needed for Development from

Table 4.10)
Other Total
Residential | Commercial | Industrial (including Acraaas
15,248 A 2,005 A 701A | undeveloped) | €F 730
147,476 -
Future Land
Use
Designations
(2006 LUP)
Full Service 80% in
mm17,711 i Development 6,100 A 1,000 A 400 A 0113 17.613
T H1000A ' 17,711
(11%) 14,169 A
Limited ,
: 65% in
Service 4,748 A
26,706 A De"l . ¢ 884 A 301 A 20,711 2549626’ s
Sheatt & 17,269 A -
(16%) = bR
Rural 10% in
3,000 A
40,218 A Development 121 A 37,097 40,218
(24%) 4,021 A
Conservation 29 in
8E1| ’2| 25 35 2 Development Bt 79,855 881,223 33
VT 1,624 A ===
(49%) '
Total Acreage in
Total Acreage Developmgn t
165,720 37094 15,248 2,005 701 147,776 165,720
37,083
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CASE ANALYSIS FOR THE
COASTAL RESOURCES COMMISSION
MEETING DATE: June 24 - 26, 2009

Currit

uck County Land Use Plan Amendment
PB 09-04 Pittman/Williamson

TYPE OF REQUEST:

LOCATION:

CURRENT ZONING:

To amend the Currituck County Land Use Plan to designate
approximately 57.58 acres of the Future Land Use map from
Limited Service Area to Full Service Area and to amend Water
Quality Policy (WQ5) to promote low impact development
techniques.

Map amendment located on Fisher Landing Road, Jarvisburg,

Agricultural (A)

SURROUNDING PROPERTY:

Land Use LUP Classification
NORTH: Undeveloped, Sparse Residential Limited Service
SOUTH: Undeveloped, Residential Limited Service
EAST: Undeveloped Limited Service
WEST: North River NA

LAND USE PLAN
ANALYSIS:

Existing Map Classification-_Limited Service

The purpose of the Limited Services Area class is to provide for primarily
residential development at low densities. While low-density development
may continue to locate in these areas, it is recognized that soil limitations,
flood prone areas, and a lack of infrastructure and services may prevent
these areas from ever reaching an urban level of development.

Despite the overall low density of these areas, efforts should be made to
encourage clusters of residential uses to preserve open space and to
provide for a sense of a "community". Base development density should
be 1 unit per acre but could be increased to 1.5 units per acre through
overlay zoning depending upon whether service facilities are in place or
planned and the potential impact on the surrounding community. In the
same instances where slightly higher density is considered appropriate a
moderate mix of housing types such as semi-detached would also be
considered reasonable.

PB 09-04 Pittman/Williamson
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With respect to nonresidential uses, it is essential that the existing
community character be preserved. Design criteria should be established
to ensure that commercial development protects and preserves the
existing community in scale, architectural style, materials, landscaping,
and site design. In general, neighborhood commercial uses are more
appropriate than large scale commercial complexes. However, business
designed to serve the tourist industry such as small gift shops or agri-
tourism related uses should not be prohibited provided the character and
intensity of the use is in keeping with the character of the surrounding
area.

Proposed Map Classification- Full Service

Areas designated as Full Service are those parts of the county that are
preferred for community centers. A broad range of infrastructure and
service investments have been provided or will be made available by the
public and/or private sectors. Infrastructure investments may include, for
example, community level or centralized water, parks, schools, fire and
rescue facilities.

With respect to residential development, base development density is
contemplated to be 2 units per acre but could be increased to 3-4 units
per acre through overlay zoning depending upon services available and
the potential impact on the surrounding area. A greater diversity in
housing types (i.e. semi-detached, attached, multi-family) would be
considered appropriate in the Full Service areas.

With respect to nonresidential uses, it is essential that the existing
community character be preserved. Design criteria should be established
to ensure that commercial development protects and preserves the
existing community in scale, architectural style, materials, landscaping,
and site design. Nonresidential uses may include clusters of businesses
serving the immediate area and, where appropriate, a more extensive
market territory.

Jarvisburg Sub-Area — The policy emphasis of the Jarvisburg Sub- Area
is to allow the area to accommodate quality residential development at
low densities while preserving the rural landscape between
developments. Similar to the Grandy area, but at a lower overall density,
new residential development should be encouraged to locate in compact,
village like clusters, preferably near existing, non-agricultural activities
and services.

SUPPORTIVE POLICIES

POLICY PA1: Public access to the sound and ocean waters of Currituck
County is essential to the quality of life of residents and visitors, as well
as the economy of the area. The County supports the establishment of
ADDITIONAL PUBLIC AND PRIVATE ACCESS opportunities to the
waters of Currituck County.
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POLICY PAS: PUBLIC AND PRIVATE MARINAS offering access to area
waters should be encouraged when developed in accordance with the
CAMA specific use standards for marinas (i.e. docks for more than 10
vessels). Marinas shall not be approved, however, that are incompatible
with nearby land uses or whose designs fail to meet the environmental
quality and development standards of the County’s Unified Development
Ordinance.

POLICY PA6: MARINAS IN UPLAND LOCATIONS generally shall be
preferred over marinas in open water, thereby better preserving the visual
appearance of the shoreline as well as avoiding the “consumption” of
available public trust surface waters.

POLICY ED1: NEW AND EXPANDING INDUSTRIES AND
BUSINESSES should be especially encouraged that: 1) diversify the local
economy, 2) train and utilize a more highly skilled labor force, and (3) are
compatible with the environmental quality and natural amenity-based
economy of Currituck County.

UNSUPPORTIVE POLICIES

POLICY HN1: Currituck County shall encourage development to occur at
densities appropriate for the location. LOCATION AND DENSITY
FACTORS shall include whether the development is within an
environmentally suitable area, the type and capacity of sewage treatment
available to the site, the adequacy of transportation facilities providing
access to the site, and the proximity of the site to existing and planned
urban services. For example, projects falling within the Full Services
areas of the Future Land Use Map would be permitted a higher density
because of the availability of infrastructure as well as similarity to the
existing development pattern.

POLICY TR11: ACCESS TO HIGHER INTENSITY DEVELOPMENT shall
generally not be permitted through an area of lower intensity
development. For example, access to a multi-family development, a major
park facility or other large traffic generator shall not be permitted through
a local street serving a single-family residential neighborhood.

POLICY AG3: County ACTIONS CONCERNING INFRASTRUCTURE
(e.g. schools, parks, and utilities) and regulations shall serve to direct new
development first to targeted growth areas near existing settlements
identified as Full Service Areas on the Future Land Use Map, rather than
“leapfrogging” to locations in the midst of farmland and greenspace
identified as Rural and Conservation areas on the Future Land Use Map.

POLICY ML1: Currituck County recognizes the particular interest of
residents and property owners in the Mainland Area in PRESERVING
FARMLAND AND OPEN SPACE. The County shall exercise diligence in
applying policies, plans and actions that will encourage compact growth
and the preservation of farmland and open space in the Mainland Area.

PB 09-04 Pittman/Williamson
Land Use Plan Amendment
Page 10 0of 17



MANAGEMENT TOPICS
Staff responses are in italics and follow each management topic.

Public Access — To provide suitable public access opportunities to the
County’s public trust waters and shorelines so as to allow for a wide
range of activities.

The 57.58 acre site proposed for Full Service area will provide boat and
pedestrian public access to the North River.

Land Use Compatibility — To properly develop in accordance with the
suitability of the land, infrastructure availability and the compatibility of
surrounding uses.

The upland area of the site proposed for Full Service area is classified as
a combination of high, medium and low suitability for development. There
is a county water main approximately 2,000 feet eastward of the
development at the intersection of Fisher Landing and Grandy Roads.
Emergency medical services are readily available to the site, as well as
vehicular access from a State maintained road. Land uses in close
proximity include an elementary school, small medical offices,
restaurants, agricultural operations, and a proposed 244 acre planned
unit development.

Infrastructure Carrying Capacity — To avoid taking or approving actions
related to infrastructure and the provision of services that could induce
intensive development in environmentally fragile areas.

Infrastructure capacity such as improved roads and public water are
accessible to the site proposed for Full Service area.

Natural and Man-Made Hazards - To exercise caution, foresight, and
common sense in dealing with the risks of coastal development.

With environmental oversight from the State and local tools such as
conditional zoning and floodplain management, the county is in a position
to ensure development proposals are responsive to coastal development
concerns.

The changes proposed to Water Quality Policy (WQ5) provide for a more
sustainable approach toward coastal development.
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CAMA LAND
SUITABILITY:

PUBLIC SERVICES
AND UTILITIES:

Water Quality — To preserve and improve water quality in the coastal
waters of Currituck County; To preserve critical natural areas as the
source of biological diversity and productivity on the County’s ocean and
estuarine environments.

The scope of development associated with this request is primarily limited
to the upland areas of the site proposed for Full Service. The overall
intensity of the project may be of concern; therefore the site will need to
be designed in a manner that minimizes potential impacts on water
quality. The use of central wastewater, Low Impact Development (LID)
stormwater techniques, vegetative buffers, and natural shoreline
stabilization are critical to the proposal’s consistency with Land Use Plan
management topics.

The changes proposed to Water Quality Policy (WQ5) are intended to
discourage the use of a density calculation to promote water quality.
Based on current trends in stormwater management and environmental
planning, an emphasis on conservation of natural areas, integration of low
impact development techniques, and buffers from wetlands are more
appropriate strategies.

Local Concerns — To protect and conserve the area’s natural beauty and
coastal resources as the County's greatest asset for economic
development and a high quality of life.

The request attempts to minimize the impact of the developable area

while promoting a high quality project that provides public access and
other economic benefits to the county.

According to the land suitability analysis included in the Land Use
Plan, the site is primarily classified as low (approximately 18.1
acres) and least (approximately 15.33 acres) suitable for
development. There are limited amounts of the site classified as
medium (approximately 10.8 acres) and high (approximately 13.5
acres) suitability.

The land suitability analysis is a process for identifying land that is
most suitable for development. It ranks land from least to most
suitable for development based on characteristics such as soil
septic suitability, proximity to water lines, presence of wetlands,
etc.

The site is located within the Jarvisburg Elementary School
District. The Lower Currituck Volunteer Fire Department provides
fire protection for this area. Public water is not currently available
to this site. The nearest water line stubs off of Grandy Road
approximately 2,000 feet eastward on Fisher Landing Road.
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TRANSPORTATION:

FLOOD ZONE:

WETLANDS:

SOILS:

RECOMMENDATION:

The site is accessible by vehicle from Fisher Landing Road and by
boat from the North River.

Approximately 38 acres of the site are located in a Flood Zone AE
(7) and approximately 2 acres are located in a Shaded “X” Flood
Zone.

Approximately 19.31 acres of wetlands are located on the site.

The Currituck County Soils map indicates the property contains
primarily suitable soils (approximately 25 acres). The rest of the
site is mostly comprised of non-suitable soils (approximately 20.4
acres). There are limited amounts of marginal (9 acres) soils.

After hearing evidence presented at the public hearing and based
on recommendations from the Planning Board and Planning Staff,
the Board of Commissioners recommended approval of the
request due to its consistency with existing Land Use Plan policies
and management topics. Further, the Board of Commissioners
included the following recommendations as part of their approval:

1. Future development proposals for the subject property must
maintain public access, public boat launching, and parking
facilities to the North River (Policies PA1, PA2, PA5, ML3).

2. Any future marina proposal shall participate and become a
Certified Clean Marina in the North Carolina Clean Marina
program (Policy PA7).

3. In an effort to preserve water quality and natural habitat,
priority should be given to the retention and preservation of
wetland areas. It is recommended that no development, land
disturbing, or logging activities occur in areas designated as
wetlands. (Policies ES2, WQ 5, WQ 6, ML1)

4. Future development proposals for the subject property must
demonstrate that water quality is not adversely impacted. The
use of Low Impact Development (LID) techniques and wetland
preservation should be given high priority. In addition when
developing near the shoreline, precedence should be given to
“soft” stabilization approaches including but not limited to
preservation of existing vegetation, creation of natural, living
shorelines for areas needing stabilization, and establishment
of vegetative buffers (Policies ES4, WQ3, WQ6, and
Jarvisburg Sub-Area description).

5. All CAMA approvals for a marina must be obtained within five
years, otherwise the approval to Full Service designation is
rescinded and the Future Land Use map reverts back to the
original Limited Service designation.
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ADDITIONAL MAP EXHIBITS

CAMA Land Suitability Map

Legend
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@ Lowsuitable
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Property Survey Including Wetland Areas
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PLANNING BOARD DISCUSSION
Mr. Bell asked if this adjoined the Webber Tract.

Ms. White stated yes.
Mr. Clark asked what part of the conservation area are wetlands.
Mr. Woody provided a map showing the conservation area and wetlands.

Mr. Kovacs asked if this is similar to spot zoning when you change a designation in the middle
of another designation.

Mr. Valdivieso stated that this would not be spot zoning because it is not a zoning issue. Mr.
Valdivieso provided an overview of the site. Mr. Valdivieso stated that this is an appealing site
for a potential upland marina because it complies with the county policies and LUP. They can
get to the North River without impacting wetlands. They recognize that there may be some
permitting issues that may prohibit a public upland marina from going on this site.

Mr. Kovacs asked if you don't get the permitting for the marina, would you still continue with the
development of the project.

Mr. Valdivieso stated that the marina is the jewel of this project, if this is not available; they
would still like to focus on a waterfront community.

The planning board discussed full service vs. limited service area, retail feasibility, traffic, free
public access to the marina, connectivity to the marina, and Land Use Plan Policy WQ5.

Mr. Woody stated they would like to make a revision to Policy WQ5 even if this amendment
does not go through. The recommendation would be, if wetlands are used to determine density
then a developer must integrate low impact development techniques or appropriate buffers.

Mr. Valdivieso stated one of the recommendations states that in an effort to preserve water
quality priority should be given to the retention and preservation of wetland areas. He
understands the intention of this recommendation, but if in the future they want to put a
boardwalk for public access through wetlands they don’t want it to be a problem.

Mr. Woody stated that when an applicant has to get a CAMA major permit, CAMA requires the
permit to be consistent with the LUP. CAMA takes policies like WQ5 quite literally.

Mr. Clark asked if this were to be approved by the Planning Board and the Board of
Commissioners, could the applicant come back with a different idea.

Mr. Woody stated that if it were to be approved you still would need to go through a rezoning
process. Mr. Woody stated that if the LUP amendment is approved by the BOC, the county
would become the applicant and this would be the county’s request before the Coastal
Resources Commission.

Mr. Valdivieso stated if this is approved by CAMA they will bring it back as a conditional zoning
district request which conditions can be applied.

PB 09-04 Pittman/Williamson
Land Use Plan Amendment
Page 16 of 17



Mr. Kovacs explained the development and public input of the 2006 Land Use Plan which is
updated every five years.

ACTION

Mr. Clark motioned to recommend approval to amend the Currituck County Land Use Plan to
designate approximately 57.58 acres of the Future Land Use map from Limited Services Area to
Full Service Area as presented and with the amendment to LUP Policy WQ5. Ms. Robbins
seconded the motion. Ayes: Mr. Clark, Mr. Etheridge, and Ms. Robbins. Ayes: Mr. Bell, Mr.
West, Mr. Midgette, Mr. Kovacs, and Ms. Wilson. Motion failed on 5-3 vote.

BOARD OF COMMISSIONEERS DISCUSSION
Chairman Etheridge opened the public hearing.

Eddie Valdivieso, Engineer, reviewed the request.

Jerry Wright, stated he supports the concept but he has concerns about the water fowl and how
to address with the property owner.

There being no further comments, Chairman Etheridge closed the public hearing.

ACTION

Commissioner Rorer moved to approve due to its consistency with the Coastal Area
Management Act and that the amendment is consistent with the six management topics outlined
in the current land use plan. Further the approval is contingent upon establishment of permit
within 5 years, otherwise the approval to Full Service designation is rescinded and the Future
Land Use map reverts back to the original Limited Service designation. Chairman Etheridge
seconded the motion. Motion carried on a unanimous vote.
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Quible & Associates, P.C.

ENGINEERING » ENVIRONMENTAL SCIENCES » PLANNING « SURVEYING

—

SINCE 1959
December 22, 2008

Mr. Ben Woody, Director

Department of Planning and Inspections
County of Currituck

Post Office Box 70

Currituck, NC 27929

Re: Land Use Plan Amendment
Pittman / Williamson Tract
Parcel 0096000028C0000
Fisher Landing Road, Jarvisburg, NC

Dear Mr. Woody,

P.Q. Drawer 870

Kitty Hawk, NC 27949
Phone: 252-261-3300
Fax: 252-261-1260

PRINCIPALS

Seon . Boyle, RE.
Joseph 8. Lassiter, C.E.P.
Eduorde J. Valdivieso, PE.

ASSQCIATES
Joseph J. Anlouf, PE.
Katherine C. Marchello, PLS.

Enclosed find a completed application for an amendment to the Currituck County Land Use Plan
involving the referenced Pittman/Williamson Tract located on Fisher Landing Road in Jarvisburg,
NC.

The total tract area is approximately 57.58 acres.

The Land Use Plan amendment is to reconfigure the Pittman/Williamson Tract designation of
57.58 acres on the Future Land Use Plan Map from “Limited Services Areas” to “Full Services
Areas”.

The request is intended to support a proposed upland basin marina development with public
access to the North River, associated residential homes and ancillary commercial facilities
(restaurant, ships store, tackle shop, etc.).

In addition to the application, enclosed find:

1. A full scale copy of the subject Future Land Use Map amendment general site
survey.
2. Review fee check for $150.00 made payable to Currituck County.

Please review and contact with any questions or comments. This submission is intended for
placement on the February 10, 2009 Currituck County Planning Board agenda.

Sincerely,
QUIBLE &
AN

Vice Presiaent

cc: Susan F. Williamson
Michael R. Herman, InfraTrust Asset Pool, LLLP
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WILLIAMSON TRACT LAND USE PLAN AMENDMENT
Jarvisburg Sub-Area
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OFFICIAL USE ONLY:
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Recesve By

- CURRITUCK COUNTY
DEPARTMENT OF PLANNING
Post Office Box 70
Currituck, NC 27929
Web Site: www.co.currituck.nc.us

Amount Paed:

Instructions for Filing a Land Use Plan Amendment

1. Schedule a pre-application meeting with the Planning Director or designee.
2. Submit a completed application for an amendment to the Land Use Plan (LUP).

3. [fitis a request to amend the Future Land Use Classification Map, submit a general site survey showing the
following:
a. Lot/parcel dimensions,
b. Existing uses and structures;
c. Zoning of the site and surrounding area;
d. Future land use map designation, including sub-area;
e. Proposed boundaries of change;
f. Location of existing streets that border the parcel.

4. Submit a written rationaie that addresses how the amendment meets the requirements of the North Carclina
Administrative Code (15A NCAC 07B.0700) - CAMA Land Use Plan Requirements and the CAMA
Management Goals. Use the questions provided to construct the narrative.

5. Submit cash, check or money order made payable to Currituck County:
Fees: $150 plus costs for copies of the amended document as required by the NC Division of
Coastal Management (1o be determined if the amendment is approved by Currituck County)

The Land Use Plan Amendment Process:

Step 1:
Hold a pre-application conference with the Planning Director or designee to discuss your request and the lLand Use

Plan amendment process. Submit a completed LUP Amendment application to the Currituck County Planning
Department. All applications must be subrmitted according the to the Planning Board meeting. During this period,
the planning staff will review the application and prepare a staff analysis for the Planning Board.

Step 2:
The application and planning staff analysis will be forwarded to the Currituck County Planning Board once it is

completed. The Planning Board meets the second Tuesday of every month at 7:00 p.m. in the Board of
Commissioners (BOC) meeting room, on the second floor of the Historic Courthouse. The Planning Board wili
review the application and make a recommendation for approval or denial to the Board of Commissioners.

Once the Planning Board meeting date is determined, the applicant shall following the procedures for notifying
adjacent property owners according to UDO Chapter 12. The amendment request will be scheduled a minimurm of
45 days before a Planning Board meeting after the staff analysis is completed.

Step 3:
The application, staff analysis and Planning Board recormmendation will be reviewed by the Board of Commissioners

on the first Monday of the month following the Planning Board's review. The meeting will begin at 7:00 p.m. in the
BOC meeting room, on the second floor of the Historic Courthouse. The Board of Commissioners will make the
decision for approval/denial of the amendment based upon whether the proposed amendment advances the public
health, safety or welfare and meets the requirements of the Coastal Area Management Act.

Step 4:
All Land Use Plan amendments have to be certified by the N.C. Coastal Resources Commission (CRC). If Currituck

County approves the amendment, the N.C. Division of Coastal Management staff will process the application for the
next available CRC meeting, which meets six times a year. The Currituck Planning Staff will prepare the plan
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subrnission rnd the appiloant witl be respensilile for tho associaled costs for the amended plan to bo submilled (o
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If you have any questiona yegarding tha LUP Amendment pracess, ploase contact the Currituck County
Planning Dapartment at (282) 232-3088, oxt. 6029 or 6033,

Owner/Agent/Applicant Information (if applisable)

[t1s unclarslood by all partics hereto Including the owner, petitioner, andfor agents that while this
application will ba carofillly considered and reviewed, the burden of providing its need rests with
the bolow named petitiuner,

[ do heraby certify that &l Information which | have provided for this application is accurate, Hwe
the property owner (s) hareby deslgnate _Quible & Associates, P.C. to serve as agent regarding
this application, to recelve and respond to adminisirative camments, io resubmit plans on my
behalf, and ta represent me in any public meeling regarding this application.

Property Owners  Jenpifer W. Pittman

Address
Fhons
Fax
E-Mail
Sighature

Agent
Address
Phone
Fax
Ml
‘Signature

Applicant
Address
Phone
Fax
E-Mall
Slgnature

Susan F. and Thomas G, Wiliamson, Jr.
5105 Glen Forest Driva, Ralsigh, NC 27612
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InfraTrust Asset Pool, LLLP
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678-332-5000
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l.and Use Plan Amendment Section 11: Land Classification System as follows:

Convert 57.58 acres of the Future Land Use Plan Map (FLUPM) to "Full Service Areas” from

“Limited Service Areas” (Consult Exhibit A); and to subsequently revise acreage totals shown in

Table 11.1 of the Land Use Plan to be consistent with map changes (Consult Exhibit B).

Property Information {if amending a LUP map) See Exhibit A

Street Address: Fisher Landing Road, Jarvisburg, NC 27947

Parcel ID Number(s): 0096000029C0000

Deed References: Book 66, Page 604; Book 492, Page 734

Township: Poplar Branch

Description of Property (if amending a LUP map)

Size (in acres): 57.58 acres
Size of Area for Amendment 57.58 acres

Street Frontage (feet): 406 ft. on Fisher Landing Road (SR1124)

Current Zoning District: Agricultural (A)

Current Land Use of Property: Yacant, Undeveloped

Surrounding Land Use:  North: Single Family Residential

South: Undeveloped

East: Agricultural
West: North River

Current Future Land Use Map designation: Limited Service Area
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Proposed Future Land Use map designation: Full Service Area

Pre-application Conference Information

Date of pre-application conference: November 24, 2008

Applicant/ representative in attendance:_Sheila Garrison, Joe Lassiter, Brian Rubino

Planning Department staff in attendance: Ben Woody, Holly White

Justification

Please provide sufficient information to explain and justify how the Land Use Plan Amendment
request satisfies the following questions. Attach additional sheets if necessary.

1. Will the proposed amendment support uses that are suitable in view of the use and
development of adjacent and nearby properties? Yes. The proposed amendment is in
consideration and support of a proposed public/private marina and associated
residential community that should directly benefit the citizens of Currituck County,
particularly adjacent and nearby property owners and residents, by incorporating a
rare opportunity for a mainiand public boat ramp, public parking facilities, and an
outdoor boat storage (dry stack facility), with convenient access to/from Rt. 158 along
Fisher Landing Road directly into the development. In addition to providing “lower
Currituck” public access to the North River, other commercial uses such as a
restaurant, ships store, tackle shop or other small scale ancillary retail facilities are
planned for the site to support the marina use as well as addressing demand from the
surrounding community.

As stated above, this development also envisions residential homes around an inland
“upland” marina basin with private docks/boat slips for the use of the property
owners. With a plan of development and water feature design intended to limit the
impact on natural resources, an LUP amendment to support such uses would be
suitable to nearby properties.

Consult Exhibit C for draft conceptual development plan.

2. Will the proposed amendment adversely affect the existing use or usability of adjacent or
nearby properties? No. Adverse impacts to the existing use or usability of
neighboring properties is not anticipated due to potential increase in property values
resulting from close proximity to an improved public access to the water,
incorporation of professional land planning practices and due to
mitigations/conditions that could be considered with any subsequent rezoning
request.

3. Would the proposed amendment support uses that could resuit in an excessive or
burdensome use of existing public facilities such as streets, schools, transportation facilities,
or utilities? No. The proposed amendment would encourage and support uses that
could, through conditional zoning and other planning tools, identify, balance and
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mitigate potential impacts with the benefits of an expanded mainland commercial tax
base, expanded/improved utility infrastructure and public access to the North River.

. How does the proposed amendment conform to the recommendations of the Future Land
Use Plan, and any other applicable long range plans? The proposed amendment would
be a positive step toward Currituck’s stated need to expand commercial tax base on
the mainland, as discussed in various economic development forums. It would also
provide needed public access to the North River. The amendment will conform to
many LUP Policy and implementation statlements to mitigate impacts (if any) for the
proposed development, some are listed below:

Public Access Policy PA1: Public Access
PA2: Forms of “Access”
PA5: Public and Private Marinas
PAG6: Marinas in Upland Locations
PA7: Marina Best Practice Operating Program
PAB8: Development Standards for Boat Ramps/Parking Areas
ML3: Mainland Area residents access to . . estuarine waters

Again, this amendment would facilitate direct public access to the North River.

. Are there any existing or changing conditions affecting the use or development of the
property which justifies either approval or disapproval of the request? The current Limited
Service Area designation policy prefers primarily residential development at low
densities of up to 1.5 dwelling units per acre. At this density, the economics of
constructing a marina development associated with a residential subdivision, some
ancillary commercial uses and providing public access facilities to the North River
will prohibit the project. The proposed Full Service Area designation supporis a
residential dwelling density of 3 to 4 units per acre. This higher density can support
the needed economics for development of the marina based community concept.

. Is there a public need for additional land space to be classified to this request?
Yes, see above responses to questions 1 thru 5.

. How does this request relate to the land suitability analysis found in the Land Use Plan?
Are there factors that have changed since the suitability analysis was completed? There
is a greater interest and market demand for non-agricultural uses on the mainland of
Currituck County, as supported by various marketing and economic development
studies commissioned by the County, and by the applicant. The balance between
public use/water access and private mixed use development can support suitability
analyses. The land suitability analysis appears to have labeled the majority of upland
areas on site (eastern portion) in the “medium suitability rating” class. The western
portion appears to have a “least suitable rating” class. It is our professional opinion
that our development concept plan is in full compliance with these designations.
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EXHIBIT A

Reduced Scale Copy of General Site Survey
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EXHIBIT B

Current Table 11.1 and Proposed Table 11.1




CURRENT TABLE 11.1

Table 11.1 Comparison of Land Allocated to Future Land Use and Projected
Land Needs, 2025

Land Use Class Total Acres % of Each Land | Total Acreage Total Acreage
Allocated to Class in Available for Projected for
Each Land Development Development as | Development
Class Projected
(a) (b) (a) x (b)

Full Service Areas | 17,653 80% 14,122

Limited Service 26,626 65% 17,306

Areas

Rural Areas 40,218 10% 4,021

Conservation 81,223 2% 1,624

Totals 165,720 37,073 37,183

Amended 08-18-08 (PB 08-22)  Referenice 2006 Currituck County LUP, page 11-12

PROPOSED TABLE 11.1

Table 11.1 Comparison of Land Allocated to Future Land Use and Projected
Land Needs, 2025

Land Use Class Total Acres % of Each Land | Total Acreage Total Acreage
Allocated to Class in Available for Projected for
Each Land Development Development as | Development
Class Projected
(a) (b) (a) x (b)

Full Service Areas | 17,771 80% 14,169

Limited Service 26,568 65% 17,269

Areas

Rural Areas 40,218 10% 4,021

Conservation 81,223 2% 1,624

Totals 165,720 37,083 37,183

The table indicates a projected land need of 37,183 acres. The existing acreage for

development is 37,073 acres. The proposed acreage for development resulting from the

subject 58 acre Pittman/Williamson map amendment to “Full Service Areas” and

“Limited Service Areas” designations is 37,083 acres. The proposed amendment meets

Rule 15A NCAC 07B.702 (d), which states “the amount of land allocated to various
uses may not exceed projected land needs.”




EXHIBIT C

Reduced Scale Copy Draft Concept Plan
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Land Use Attributes
Proposed Fisher Landing Village and Jarvisburg Marina
(57.58 Acres- Pittman Tract)
February 2009

A land use plan (LUP) amendment application has been filed with Currituck County requesting a Full Service Area
designation for the Pittman Tract in the Jarvisburg sub-area. The site is currently classified as a Limited Service Area
district. While such a request is considered in a nonspecific scenario for allowable uses in a Full Service district, the
intent of this application is to support a specific waterfront and mixed use development with public, private, and
economic development components.

While independent of the LUP request, a “conditional district” PUD zoning application is currently being prepared for
submittal by the next available filing date. This application is intended to compliment and track closely behind the
LUP application. It will also serve to expedite the rezoning process in consideration of significant commercial interest
in the proposed development. Commercial interest to date is strong due to the potential of a waterfront development
concept, and if environmental permits are granted, amenities such as a boat access and/or docking areas would enhance
the opportunity for a theme-based retail interest.

A Full Service designation is needed to support the proposed Fisher Landing Village residential condominium density.
It is planned as desirable waterfront community with water related recreational amenities for the residents, with
opportunities for public access as well. Waterfront access to the North River, the Albemarle Sound, and the Intercoastal
Waterway would be a unique attribute for this development, and to the Currituck County mainland community. Given
the increase in density, zoning approval, and requisite environmental permitting, such a location could feasibly support
uses such as a local market, eatery, retail shop(s), water sports and recreational activities, and related light commercial
uses in keeping with the overall architectural theme and spirit of the proposed development and surrounding coastal
agricultural community.  The zoning application will request approval of a residential zoning and Conditional District
-Planned Unit Development overlay designation, to include 10% of the area in LBH zoning to support the non-
residential possibilities for the development. Architectural themes are envisioned with “Village” feel, managed through
covenants and restrictions.

Fishers Landing Village will be a valuable asset to the County and bring a number of opportunities. According to a
study prepared for Currituck County by the UNC Center for Competitive Economics, “Currituck’s Tourism Industry is
a Precious Asset”, and “its Retail Potential is Understated”.  With zoning approval and environmental permitting, this
development could potentially provide amenities and support associated uses to boost tourism and retail sales in the
County. The study speaks of “targeted retail” which would be allowed under the requested LUP and Zoning request.
Other needs identified by the study which potentially could be met by the development include: jobs during
construction and jobs in the Village businesses; balancing the County’s economic base between the beaches and the
mainland to mitigate storm vulnerability of the beaches and their eroding shorelines; and leveraging opportunities for
off-season attraction of visiting family groups typical of Currituck through the eco-tourism uses of the public area and
educational facility.

In addition to the UNC study, if approved, the project plans would address and/or meet stated local goals and
objectives. The residential community would be pedestrian-friendly with internal pedestrian circulation. Wetlands
and other environmental sensitivities would be avoided. Public access to the North River would be included in a
CAMA major environmental permit application. The following Currituck County policies could be met if the
proposed LUP amendment and PUD zoning applications are approved, if policy WQ5 (gross density calculation) is
brought into compliance with other County ordinances, and if a major CAMA permit is issued:

Policy PA1- public access to the water and public use of the coastline
Policy PA5- public boat access

Policy CD8- mixed use development

Policy WQ6- preservation and protection of vegetated buffers

Policy ML3- access to the ocean and estuarine waters by mainland residents
Policy ES2- non-coastal wetlands conservation

OO0OO0OO0OO0O0

In summary, the proposed LUP, supported by the rezoning request and policy considerations, can meet many goals and
objectives of Currituck County and provide an opportunity for desirable economic growth. The Full Service District
designation and amendment of WQ5 will facilitate building at a density required to support desirable public elements
proposed with the development, as well as potential retail components that will undoubtedly compliment and/or
facilitate other commercial opportunities on the mainland.  This unique resort development has the potential to
capture and preserve environmental attributes, recapture local history via theme-based non-residential components,
increase waterfront recreation and access on the mainland, create educational opportunities via commercial and
recreational uses (i.e. eco-kayak tours, nature walks, etc), and enhance economic development opportunities for the
mainland- all within a pedestrian friendly waterfront residential neighborhood.
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue, Governor James H. Gregson, Director Dee Freeman., Secretary
MEMORANDUM CRC-09-21

To: The Coastal Resources Commission

From: Michael Christenbury, Wilmington District Planner

Date: June 9, 2009

Subject:  Requested Certification of Amendment #1 of the 2007 Brunswick County Core
Land Use Plan

Staff Recommendation: Certification of the Brunswick County Core LUP Amendment
based on the determination that the amendment has met the substantive requirements
outlined within the 2002 7B Land Use Plan Guidelines and that there are no conflicts
evident with either state or federal law or the State’s Coastal Management Program.

Overview:

This is the first amendment to the 2007 Brunswick County Core Land Use Plan (LUP), certified
by the Coastal Resources Commission (CRC) on November 30, 2007. Specifically, this
amendment was requested by the Town of Belville and applies only to the Town of Belville
jurisdiction. The Town of Belville participated in the development of the Brunswick County
LUP and relies on the County LUP for permitting and planning purposes. Both Brunswick
County and the Town of Belville adopted this amendment by resolution.

This amendment applies only to the Town of Belville Future Land Use Map (FLUM) and the
FLUM designation descriptions. There are two components to this amendment.

A. Make changes to the allowed uses within the ‘Commercial/O&I’ FLUM d
designation and the ‘Conservation’ FLUM designations. See Exhibit A.

B. A map amendment or adjustment to the Belville Future Land Use Plan Map
(FLUM), shifting an area designated as ‘Conservation” to ‘Commercial O&I’.
See Exhibit B (1), (2), and (3).

Component A of the amendment is to allow for residential and residential mixed uses within the
“Commercial O&I’ FLUM designation. Component A also removes residential uses from the
‘Conservation” FLUM designation and limits uses in the “Conservation’ designation to water
dependent uses. See Exhibit A.

127 Cardinal Drive Ext., Wilmington, North Carolina 28405
Phone: 910-796-7426 \ Internet: www.nccoastalmanagement.net

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper



Component B of this amendment is a map amendment to the Belville Future Land Use Map.
Specifically, this map amendment applies only to a small area within the Belville Central
Business District along Old River Road. Currently, the high ground along Old River Road is
designated as ‘Conservation’ on the Belville Future Land Use Map. This map amendment
changes the ‘Conservation’ designation of the high ground adjacent to Old River Road to
‘Commercial O&I’ and limits the ‘Conservation’ designation to the AEC. See Exhibit B (1),
(2), and (3).

The Brunswick County Commissioners adopted the amendment following a public hearing that
was held on May 18, 2009. At the hearing, officials from the Town of Belville spoke in favor of
this amendment and no individuals spoke in opposition to the amendment.

Brunswick County reviewed the amendment and determined that it is not in conflict with other
policies or sections of the 2007 Brunswick County Land Use Plan.

The public has had the opportunity to provide written comments up to fifteen (15) business days
(excluding holidays) prior to the CAC meeting. No comments have been received, written or
otherwise as of the date of this memorandum.

To view the full 2007 Brunswick County Core Land Use Plan, go to the following link and scroll
down to Brunswick County LUP:

http://www.nccoastalmanagement.net/Planning/under_review.htm

Exhibit A: Text Amendment
Exhibit B (1), (2), (3), & (4): lllustration of Minor Map Amendment
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CRC-09-21
EXHIBIT A

SECTIONS A AND B AMENDED AS SHOWN BELOW:

Town of Belville
a. Commercial/O&l

Commercial and O&l land uses in Belville are located at the intersection of US
Highway 17/74/76 and NC Highway 133 and along NC Highway 133. Future
commercial development will continue to occur at the intersection with future
office and institutional land uses occurring along NC Highway 133.

Corresponding zoning district: BR, Business Residential; BH, Business

Highway; CBD, Central Business District

Appropriate uses: General retail uses; institutional, commercial recreational, and
services uses; residential mixed-use, and hotel some-animalrelate-service-
facilities;-and-contractors without-outside-storage- Please note that not every use
listed in one district is permitted in another district.

Inappropriate uses: Residential-and Industrial and manufacturing uses.
Allowable densities: No density requirement.

Maximum height: No height requirement.

Minimum lot size: No lot size requirement.

b. Conservation

The Conservation designation is located as a buffer along the Brunswick River
where there is a potential for flooding. Medium and high density development is

discouraged not allowed in this area.

Corresponding zoning district: R-15, Residential District

Appropriate uses: Single-family-residential-development Marinas, boardwalks
parks, and water oriented uses such as boat launch facilities, docks, and piers.
Inappropriate uses: Commercial and industrial development.

Allowable density: 2.9 units / acre.

Maximum height: 35 feet.

Minimum lot size: 15,000 s.f.

c. Industrial

Existing industrial areas are located on US Highway 17/74/76. Future industrial
development will be located along US Highway 17/74/76, the area adjacent to
US Highway 17, and along the northwest portion of NC Highway 133.

Corresponding zoning districts: |, Industrial.

Appropriate uses: Agricultural uses, communications facilities, contractors/
construction facilities (with or without outside storage), certain retail and service
uses, manufacturing operations, and wholesale facilities.

Inappropriate uses: Residential development and most commercial development.
Allowable density: No density requirement.

Maximum height: No height requirement.

Minimum lot size: No lot size requirement.




EXHIBIT B

AMENDMENTS TO THE FUTURE LAND USE MAP ARE AS SHOWN:

1. Existing FLUP Map
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2. Supplemental Map Showing Affected Area
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3. Supplemental Map (Close-up View)

Brunswick County
Land Use Plan
Belville
Future Land Use

SEERRReRaa0nRERRERRNRI20IIRKNRDE, |
Legend
D Balville Corparate Limits.
Hydrology
Future Land Use
I commercialican
Conservation
[ o
I
R

s

1inch = 300 feet

Miles
0 003 006 012 0.18

The preparstion of this map wes financed in part
through & grant provided by the North Carolina
‘Coastal Management Program, through funds provided
by the Coastal Zone Management Act of 1972, as
amended, which is administered by the Office of
Ocean and Coastal Resource Management, National
Oceanic and Atmospheric Administration.

fﬁmw Section B, Page 76




A7A

e —
- — —\

NCDENR

North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H. Gregson Dee Freeman
Governor Director Secretary
To: Coastal Resources Commission

From: Charlan Owens, AICP, DCM Elizabeth City District Planner
Date: June 10, 2009

Subject: Land Use Plan Implementation Status Reports [Information Only-No Action Required]

Overview

Per 15A NCAC 07L.0511 (a), a Land Use Plan (LUP) implementation status report is to be
submitted by a local government every two (2) years following the date of LUP certification.
Implementation status reports for the following LUPs are attached:

Camden County 2004 LUP — certified on June 17, 2005
Currituck County 2006 LUP — certified on May 18, 2007
Town of Duck 2004 LUP — certified on April 8, 2005

Town of Manteo 2007 LUP — certified on July 27, 2007
Town of Kitty Hawk 2004 LUP — certified on June 17, 2005

The implementation status report is based on the LUP Action Plan and identifies activities that the
local government has undertaken in support of the LUP’s policies and implementation actions.

The following must be included in the report:

e All local, state, federal, and joint actions that have been undertaken successfully to
implement its certified CAMA land use plan

e Any actions that have been delayed and the reasons for the delays

e Any unforeseen land use issues that have arisen since certification of the CAMA land use
plan

e Consistency of existing land use and development ordinances with current CAMA land use
plan policies

e Current policies that create desired land use patterns and protection of natural systems.

Discussion

The implementation status report does not require approval by the CRC, but must be made available
to the public and forwarded to DCM. Staff has reviewed the reports and finds that the local
governments have met the minimum requirements.

1367 US 17 South, Elizabeth City, NC 27909 One
Phone: 252-264-3901 \ FAX: 252-264-3723; Internet: www.nccoastalmanagement.net NorthCarolina

An Equal Opportunity \ Affirmative Action Employer Nﬂfl[l’ﬂlly



BOARD OF COMMISSIONERS

PHILIP S. FAISON
Chairman

MELVIN J. JERALDS
Vice Chairman

SANDRA J. DUCKWALL
P. MICHAEL MCLAIN
GARRY W. MEIGGS

RANDELL K. WOODRUFF
County Manager

AVA GURGANUS
Clerk to the Board

JOHN S. MORRISON
County Attorney

May 27, 2009

Charlan Owens

DCM District Planner
1367 U. S. 17 South
Elizabeth City, NC 27909

RE: Camden County CAMA
Advanced Core Land Use Plan Implementation Status Report

Dear Charlan:

Camden County is pleased to submit the following status report on the implementation of the County’s
2004 Advanced Core Land Use Plan, covering the period from the last update in June 2007. The status
report below lists the actions taken as they relate to the five (5) types of action as requested in you memo
of April 13, 2009.

All local, state, federal, and joint actions that have been undertaken successfully to implement its
certified CAMA land use plan;

During this period the county has focused on constructing school and sewer infrastructure in order to
have adequate capacity to service growth, and planning and obtaining funding for to support commercial
development. Additionally the county has been reviewing and updating the Unified Development
Ordinance to manage growth and protect environmental assets.

Water Access
1. Supported the funding and construction of a State Park Interpretive Center at Dismal Swamp
Welcome Center.
2. Submitted Access grant application for development of the Treasure Point 4 H club property

located along the Pasquotank River. The project includes a new pavilion, bathrooms, bulkhead,
riprap, and canoe lunch.

P. O. Box 190 ¢ 117 North 343 ¢« Camden, NC, 27921 + Phone (252) 338-1919 * Fax (252) 333-1603
—WWW ,CAMJENCOUNtYNC, L0V mm——




Land Use Compatibility

1.

Approved rezoning of 600 acre tract along US 17 for a mixed use Planned Unit Development
with golf course, pedestrian and bile trails, 160,000 sq ft of commercial space and approximately
1700 mixed density housing units. The project emphasizes clustered development and smart
growth land use principals through integrated development.

Approved Sketch Plan for a 165 lot residential subdivision.

Approve Sketch Plan for a 23 lot residential subdivision on 120 acres. The project takes
advantage of an existing pond, establishes a trail system within the project, and protects
approximately 70 acres of wetlands

Initiated requirement that all newly bulkheads must be designed and the construction verified by
professional engineer.

Increased code enforcement efforts to eliminate dilapidated abandoned structures and
automobiles

Support annual request to provide funds to maintain Dismal Swamp Canal.

Capital Improvement Funding

L;

W

Implemented Adequate Public Facilities Ordinance and related capital improvement program
that includes voluntary mitigation of impacts.

Adopted capital improvement plan in June 2008, & 2009 along with county budget.

Submitted application for $2.3 million funds through the American Recovery Act to improve
efficiency and expand capacity of the county water treatment capacity.

Obtained Golden Leaf Initiative Grant to extend sewer and water service along US 17 corridor
for commercial growth.

Applied for Rural Center grants to extend sewer along US 17 corridor for commercial growth,
Clean Water Management Trust Fund grant to provide sewer service in the South Mills village,
and to improve performance of sewer treatment facilities.

Infrastructure Carrying Capacity

il

S ok B

g Bt =

Completed construction of a new sewer system to serve school facilities and small service area in
the Camden courthouse township with failing septic systems.

Purchased well sites to double capacity of South Camden Water District

Completed construction of new intermediate school adjacent existing elementary school.

DOT has let contract for the first phase of the widening of US 158 through county.

Continued meeting with joint committee of the South Mills Water District and the Camden
County Water district, to prepare a bulk water sales agreement that will help fund expansion of
treatment capacity to serve anticipated development in the northern part of the County.
Purchased site for future high school.

Initiated countywide Water & Sewer Master Plan through Rural Center Planning Grant

Approved commercial site plan for Albemarle Electric Cooperative to locate a substation in the
South Mills Township for the purpose of meeting increasing demand from residential and
commercial customers in the northern portion of the County
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Affordable Housing

l.

CDBG Scattered Site Housing Program 2008 currently replacing 3 houses for low and moderate
income residents.

NCHFA - SFR 2007 underway to rehabilitate 4 units

Assisted 6 low and moderate income households in connecting to public water supply, resulting
in dependable potable water.

Storm Water & Water Quality

l:

2

3.

Strengthened local storm water regulations to require that
o “Each residential/non residential subdivision or commercial site plan shall provide
adequate storm drainage certified by a North Carolina registered engineer for all areas in
the subdivision. A combination of storage and controlled release of stormwater run-off is
required. The release rate of stormwater from all developments shall not exceed the ten-
year stormwater run-off from the area in its natural state (post-development vs. pre-
development).”
o Employed a stormwater consultant to conduct local review of all storm water plans assure
compliance with local regulation.
Continued to research storm water and management needs and legal mechanisms toward the
objective of establishing storm water fees to fund needed maintenance of lead ditches and
tributaries.
Improved coordination with Division of Water Quality, Division of Land Resources, and
Department of Transportation to assure that exiting subdivision stormwater systems are
maintained according to their state approved plans.

Economic Development

w9

“wn

Participate regularly with Northeast Economic Development Commission, & the Albemarle
Economic Development Commission, including a $5000 annual contribution.

UNC completed a feasibility study for an eco friendly green business/industrial park along US17.
Department of Commerce designated County as a 21st Century Community for the purpose of
assisting the county prepare an economic development strategy

Approved development of 6 unit commercial building within Camden Business Park along US
158.

Approved development of 15 acre multi-phase Camden Town Center mixed office/retail project
in the center of the Courthouse Township.

Currently negotiating with Army Corp of Engineers to lease a deep water access site for the
purpose of recruiting a major business with a critical need to transport bulk goods through the
Albemarle Sound.

Approved 4 lot minor commercial subdivision along US 158 that will be anchored by a State
Employees Credit Union and provide access to development sites both along road frontage and
to the rear of the property, thus reducing strip commercial sprawl.
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Parks & Recreation

I. Established a County Parks & Recreation Department, established several new youth athletic
programs, and initiated various wellness/active living programs through the Blue Cross Blue
Shield Foundation Fit Together grant program.

2. Completed expansion of Community Park to include a running track, lighted football/soccer
field, picnic shelter, playground, walking trail, and large open space.

Any actions that have been delayed and reasons for the delay;

I.- The Planning Board has considered and recommended establishing 2 highway overlay districts
with specific design standards along the US 17 and US 158 commercial corridors. To date the
Board of Commissioners has not acted to approve the concept and standards.

Any unforeseen land use issues that have arisen since certification of the CAMA land use plan;

1. Mounted legal and community campaign to oppose establishment of a military Outlying
Landing Field on a site that is one of the most productive farming areas in northeast North
Carolina.

2. One unforeseen issue that may have impact in many coastal counties is the emergence of
requests regarding the installation of windmills for energy production. These requests range
from single small windmills on an individual farm operation, to a major energy company
interested in developing a wind farm. While the issue has been addressed to some degree in
the mountainous areas of the state, there are few if any examples of local regulations of
windmills in the east. .

Consistency of existing land use and development ordinances with current CAMA land use plan
policies; and

While most of the County’s actions have been consistent with the Land Use Plan, some of the more
difficult issues related to development patterns have met with political resistance. The resistance is
primarily related to the “growing pains” associated with a very small, very rural, very poor county
facing its first wave of rapid residential development, and a long tradition of non-interference of
government into real and personal property rights.

Total Number of rezoning applications 14
« Approved 9
« Denied 3
« Consistent with LUP 6

Total Number of SUP Applications 11
« Approved 11
« Denied 0

Subdivision SUPs
« Number of lots 17
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Current policies that create desired land use patterns and protection of natural systems.

Created new GIS map layer to show locations of farming Best Management Practices.
Created new GIS map layer to show loss of tree cover between 2002, 2004, and 2008
Developed and approved regulations and standards for installation of wind turbines for
generation of electricity.

Completed complete rewrite if the regulations for Planned Unit Development based on Smart
Growth principles.

Modified Permissible Use Table in zoning ordinance to allow greater number of business
types to be permitted through administrative review rather than Special Use Permits.

The land use policies that will most affect land development in Camden at this time are
related to development standards more so than development patterns. The standards
requiring increased buffers around developments, and those related to storm water control
will serve to protect both the natural systems and the built environment. The use of a “smart
growth™ scorecard to evaluate development proposals will also protect natural systems, and
may create desired land use patterns.

Please let me know if you have any questions, need any additional information, or if you have comments
on the enclosed.

Sincerely

Dan B. Porter

Planning Director
Camden County

Cc:Randell Woodruff
County Commissioners (via email)
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