NC COASTAL RESOURCES COMMISSION
October 26-27, 2011
NOAA/NCNERR Administration Building
Beaufort, NC

The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters
to come before the Commission. If any member knows of a conflict of interest or potential conflict, please state so at this time.

Wednesday, October 26"

1:00 Coastal Resources Advisory Council Meeting (Auditorium)

3:00 COMMISSION CALL TO ORDER (Auditorium)
e Roll Call

VARIANCES
e Holland (CRC-VR -11-07) Pender County, 30’ buffer
Highland Shores Community Assoc. (CRC-VR-11-08) Belville, /4 width rule

[ ]
e Carolina Marina & Yacht Club, LLC (CRC-VR-11-09) New Hanover Co., /4 width rule
e Casey (CRC-VR-11-10) Carolina Beach, 30’ buffer

6:00 EXECUTIVE COMMITTEE MEETING (Auditorium)

RECESS

Thursday, October 27t

9:00 COMMISSION CALL TO ORDER (Auditorium)
e Roll Call

Approval of August 24-25, 2011 Meeting Minutes

Executive Secretary’s Report

Chairman’s Comments

CRAC Report

PRESENTATIONS
e Hurricane Irene Impacts and DCM Response
e NC 12 Update
e Science Panel Discussion of Assessing Terminal Groin Adverse Impacts
e Impact of Hurricane Irene on Pivers Island Natural and
Stabilized Marsh Shorelines
e Geographic Assessment and Change Analysis
of NC Maritime Forests (CRC-11-24)

11:45 PUBLIC INPUT AND COMMENT
12:00 LUNCH
1:15 PRESENTATIONS
e Amendments to 15A NCAC 7H.0308(a)(2) and 15A NCAC 7H .1705
Temporary Erosion Control Structures (CRC-11-22)
e Consideration of Public Comments on Draft Sea Level Rise Policy

15A NCAC 7M .1301 (CRC-11-23)
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e Fiscal Analysis Approval — 15A NCAC 7H .0308(a)(2) & 15A NCAC 7H .1705 Mike Lopazanski

OLD/NEW BUSINESS Bob Emory, Chair

5:00 ADJOURN

Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always
in the best interest of the public without regard for his or her financial interests. To this end, each appointee must recuse himself
or herself from voting on any matter on which the appointee has a financial interest. Commissioners having a question about a

conflict of interest or potential conflict should consult with the Chairman or legal counsel.
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www.nccoastalmanagement.net
Next Meeting:

February 8-9, 2012
NOAA/NCNERR Administration Building
Beaufort, NC



NC COASTAL RESOURCES COMMISSION (CRCO)
August 24-25, 2011

NOAA/NCNERR Auditorium
Beaufort, NC
Present CRC Members
Bob Emory, Chairman
Joan Weld, Vice-Chair -
David Webster (absent 8/25) Melvin Shepard
Jerry Old Ed Mitchell
Bill Peele (present at 9:10 a.m. 8/25) Lee Wynns

Veronica Carter Pat Joyce (present at 11:00 a.m. 8/25)

Present Attorney General’s Office Members
Mary Lucasse

Christine Goebel

Ward Zimmerman

CALL TO ORDER/ROLL CALL

Chairman Emory called the meeting to order and reminded Commissioners of the need to state any
conflicts due to Executive Order Number One and also the State Government Ethics Act. Chairman
Emory stated the State Government Ethics Act mandates that at the beginning of each meeting the
Chair remind all members of their duty to avoid conflicts of interest and inquire as to whether any
member knows of any conflict of interest or potential conflict with respect to matters to come
before the Commission. If any member knows of a conflict of interest or a potential conflict of
interest, please state so when the roll is called.

Angela Willis called the roll. Veronica Carter stated she had dealt with the planner on the
Brunswick County Land Use Plan and would abstain from voting and discussion. No other
conflicts were reported. James Leutze, Renee Cahoon, Charles Elam, and Jamin Simmons were
absent. Based upon this roll call, Chairman Emory declared a quorum.

CONTESTED CASES
Busik v. DCM and 1118 Longwood Avenue Realty Corporation (10 EHR 8355)

Mary Lucasse of the Attorney General’s Office stated this matter arises from a contested case
petition that was filed by a third party petitioner, Kevan Busik, objecting to the issuance of a Minor
CAMA Permit that was issued to the respondent-intervenor. The ALJ issued an order and decision
and granted Petitioner’s motion for summary judgment on July 1, 2011. The decision by the ALJ
indicated that the decision by the Respondent, DCM, should be reversed and found that the CAMA
Permit should be revoked and modified accordingly. The CRC should make a final agency decision
based on the official record. The CRC shall adopt each finding of fact contained in the ALJ’s
decision unless the finding is clearly contrary to the preponderance of the admissible evidence. For
each finding of fact not adopted by the CRC and each finding of fact made by the CRC, the agency
shall set forth the reasons for not adopting the findings of fact and where in the record the CRC has

found the foundation for making the decision.



Christine Goebel of the Attorney General’s Office represented the Respondent, Division of Coastal
Management. William Raney, Jr. of Wessell & Raney represented the Respondent-Intervenor, 1118
Longwood Avenue Realty Corporation. Kenneth Shanklin and Cynthia Baldwin of Shanklin &
Nichols represented the Petitioner, Kevan Busik.

Ms. Goebel stated the disagreement in this case is the interpretation of CRC rule 7H .0306. This
case deals with two adjacent oceanfront lots on Bald Head Island. The Petitioner’s house is next
door to the building site and the Petitioner’s house was built pursuant to the old setback rules. In
their case all residential structures were subject to the 30-times the erosion rate setback. The
erosion rate at this location is two feet per year. The Petitioner’s home was subject to a 60-foot
erosion setback from the first line of vegetation. The permittee in this case under the new setback
rules is trying to build essentially the same house design, but it is building it after this rule was
updated. In this case, petitioners challenged the interpretation of the new rule. Our position is the
items on a lot should be looked at structure by structure and building by building. These should not
be added up cumulatively in order to come up with the floor area for the setback. This
interpretation is supported by affidavits of both Director Jim Gregson and Major Permit Manager
Doug Huggett. We interpret it this way because of the language of the setback rule which is
singular, disjunctive language. Staff concluded that read it its entirety evaluates total floor area
separate structure by separate structure. In this case the four separate structures are each separately
subject to a 60-foot setback and should be allowed pursuant to the CAMA Minor Permit that was
issued by the Bald Head Island Local Permit Officer. We would ask you to adopt the Respondent
and Intervenor-Respondent’s exceptions which overturn the ALJ’s decision because the ALJ’s
decision is contrary to the evidence in this case.

Mr. Raney stated the lot was purchased in 2003. In 2009, plans began to develop for permitting.
This boils down to a question of the interpretation of the rule 7H .0306. Both parties believe the
language in this rule supports their position. We believe that it supports the position that DCM has
taken on this rule and that the Local Permit Officer based their decision. The first part of the rule
establishes generalities. The second part of the rule provides the specific guidance for the setback.
The rule says the setback is determined for a building or a structure and does not say that you are
establishing a setback for the development. The courts have held that the construction of a rule by
those who execute and administer the rule is highly relevant. We believe that the CRC should pay a
lot of attention to the position of DCM in connection with the interpretation of this rule. The Staff
is integral in the rule making process. They draft the rule and bring it to the CRC and discuss them
in committee meetings, hear and analyze public comments, and follow the rule to adoption. The
ALJ decided that he did not like the interpretation, but could not figure out a way to interpret the
rule using just the language of the rule to reach his conclusion. He created some additional
definitions that he applied to the rule, which we do not think are relevant. He has rewritten the rule
and has not interpreted it as it was adopted. We would request that the Commission accept the
exceptions that we have filed and adopt the rationale for those as the CRC’s position on this case.

Ms. Baldwin stated she would like the CRC to review the Order, particularly the signature page.
Please note who signed the Order and who wrote the Order. This Senior ALJ is well known for
considering the facts and considering the effect of his Orders. I don’t believe he is known for
rewriting rules. The plain language of the rule is something that needs to be looked at. Thisisa
lengthy rule. Setbacks have a purpose to protect life and property. Over the course of the last
decade, North Carolina has become progressively more strict with their setbacks. Our policy is
relocation, but it is also retreat. We don’t want massive buildings on the oceanfront. This is one of
the most risky zones you can build in. This rule addresses it and limits the mass on the oceanfront.
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Development size is defined by total floor area for structures and buildings. What is total floor
area? It is different than square footage. Total floor area is defined as the total square footage of
heated or air conditioned living space, total square footage of parking elevated above ground level,
and the total square footage of non-heated or non-air conditioned areas elevated above ground level
excluding attic space that is not designed to be load bearing. The exclusions are listed. Every word
in a rule is important. Every word has meaning. The word “and” is pretty important. Petitioner
feels that the rule reads that the permittee falls under the total floor area definition of over 5,000
square feet. The permittee and DCM believe that it falls under structure by structure. In the Order,
the ALJ explains why building is more than the primary residence. This is an example of
cooperation of State and local government. Other parts would not exist without a primary
residence. That’s when you look to the Village of Bald Head. There is an overlay concept when
you have a local jurisdiction. If anything has a gap in a rule or a statute then you look to how things
are with the local jurisdiction. With the Village of Bald Head they have a definition for building
and structure. In their protective covenants they explain that a building includes its accessory
structures. In the old setback rules of 2007, commercial structures were limited by size and single
family residences could have mega mansions. This was found inappropriate. In the written
arguments and exceptions, the Respondent references past coastal development and how things
were interpreted in the past under the old setback rules. In a 2010 Court of Appeals opinion, the
issue was the routine application of a particular CAMA regulation. It was deemed that DCM is not
afforded the deference that we were trying to encourage. Instead it is the Agency, the CRC, that is
entitled the deference. The CRC’s decision will have far-reaching effects. Respondent list in their
arguments other rules that they say proves that things should be looked at structure by structure, but
no provision cited by Respondent say that buildings and structures must be analyzed separately.

We argue that if the structures are supposed to be looked at individually then it should be stated in
the rule. As you are considering these final thoughts, please look at Conclusion of Law #5 and
Conclusion of Law #8.

Ms. Goebel stated Petitioner’s Counsel pointed out that Judge Morrison did not take this decision
lightly and we agree. Staff believes that Judge Morrison got it wrong. He didn’t just read the
unambiguous rule; instead he created ambiguity into the rule and then went outside of the rule in
order to solve the problem in the Petitioner’s favor. He shouldn’t have done this. CAMA is
cooperation between State and local government; however it does this through the process of local
Land Use Plans and the participation of the Coastal Resources Advisory Council as well as other
things. It does not require the CRC’s rules to be incorporating local ordinances in order to define

the CRC’s rules.

Joan Weld made a motion to reject the ALJ’s decision as clearly contrary to the
preponderance of the admissible evidence in the record and to amend the Findings of Fact
and Conclusions of Law for the specific reasons set forth in the Respondent and Respondent-
Intervenor’s exceptions and arguments. Melvin Shepard seconded the motion.

Melvin Shepard made a motion to strike Finding of Fact 11. Veronica Carter seconded the
motion. The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld, Shepard,

Carter, Webster, Old).

Melvin Shepard made a motion to strike Finding of Fact 12. Bill Peele seconded the motion.
The motion passed with eight votes in favor (Mitchell, Joyce, Wynns, Peele, Weld, Shepard,

Carter, Old) and one opposed (Webster).



Melvin Shepard made a motion that the last sentence of Finding of Fact 13 should be stricken.
Veronica Carter seconded the motion. The motion passed unanimously (Mitchell, Joyce,
Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Melvin Shepard made a motion that Finding of Fact 18 is incomplete where it describes that
the new setback rules use total floor area as the sole determining factor when determining the
setback. This Finding of Fact ignores the second part of 15SA NCAC 07TH .0306(a)(1) which
uses total area of footprint in determining the size of development other than structures and
buildings. This additional information should be added to ensure a complete characterization
of this relevant rule. Jerry Old seconded the motion. The motion passed unanimously
(Mitchell, Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, 0Ol1d).

Jerry Old made a motion to correct a typographical error in Finding of Fact 29 which
incorrectly lists the Administrative Code quoted. This Finding of Fact should cite 15A instead
of ISA. Veronica Carter seconded the motion. The motion passed unanimously (Mitchell,
Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Jerry Old made a motion to correct a typographical error in Finding of Fact 30 which
incorrectly quotes the rule cited as “a building or structure” and should read “a building or
other structure”. Joan Weld seconded the motion. The motion passed unanimously (Mitchell,
Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Veronica Carter made a motion to change Conclusion of Law 6 to read: The New Setback
Rules require a building or other structure less than 5,000 square feet to be located 30 times
the 2-foot erosion rate, or 60 feet, from the line of vegetation as set by the LPO. Jerry Old
seconded the motion. The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld,
Shepard, Carter, Webster, Old).

Jerry Old made a motion to change Conclusion of Law 7 to read: The New Setback Rules
require a building or other structure greater than or equal to 5,000 square feet but less than
10,000 square feet to be located 60 times the 2-foot erosion rate, or 120 feet, from the line of
vegetation, as set by the LPO. Melvin Shepard seconded the motion. The motion passed
unanimously (Mitchell, Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Veronica Carter made a motion to change the use of the term “development” in Conclusion of
Law 8 to the use of the actual rule language of “a building or other structure”. Joan Weld
seconded the motion. The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld,
Shepard, Carter, Webster, Old).

Melvin Shepard made a motion to remove Conclusion of Law 9. Bill Peele seconded the
motion. The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld, Shepard,
Carter, Webster, Old). :

Melvin Shepard made a motion to change Conclusion of Law 10 to read: The LPO acted
correctly in calculating the total floor area for each building or other structure and correctly
applied the appropriate setback of 60 feet (30 x 2 feet per year) for each building or other
structure proposed. Jerry Old seconded the motion. The motion passed unanimously
(Mitchell, Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, 0Ol1d).



Bill Peele made a motion to change Conclusion of Law 11 to read: The total floor area of the
single family residence totals less than 5,000 square feet, and respondent DCM, through the
Village’s CAMA LPO, correctly determined the setback to be 60 feet (30 x 2 feet per year).
Veronica Carter seconded the motion. The motion passed unanimously (Mitchell, Joyce,
Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Melvin Shepard made a motion to change Conclusion of Law 12 to read: Pursuant to 15A
NCAC 07H .0306(a)(2)(A), the appropriate setback for each building or other structure in the
proposed project is 60 feet from the first line of stable and natural vegetation determined by
the LPO. Bill Peele seconded the motion. The motion passed unanimously (Mitchell, Joyce,
Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Melvin Shepard made a motion to change Conclusion of Law 13 to read: CAMA Minor
Permit 2010-05 properly allows each of the structurally separate buildings or other structures
to be place 60 feet or more from the vegetation line. The motion was seconded by Veronica
Carter. The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld, Shepard,
Carter, Webster, Old).

Veronica Carter made a motion to strike Conclusion of Law 15. Melvin Shepard seconded
the motion. The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld, Shepard,
Carter, Webster, Old).

Melvin Shepard made a motion that portions of the Decision section should be changed to
reflect a Decision and Order in favor of Respondent DCM’s Motion for Summary Judgment,
in opposition to Petitioner’s Motion for Summary Judgment, and affirm the issuance of
CAMA Minor Permit 2010-05 to the Intervenor-Respondent. Bill Peele seconded the motion.
The motion passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld, Shepard, Carter,
Webster, Old). '

VARIANCES
Sugar Creek II (CRC VR 11-03)
Dare County, Buffer

Ward Zimmerman of the Attorney General’s Office represented Staff. Mr. Zimmerman stated E.
Crouse Gray, Jr. is present to represent Petitioners. Mr. Zimmerman stated Petitioner is Mr. Ervin
Bateman, the owner of Sugar Creek Restaurant in Nags Head. This is a restaurant on the waterfront
in the estuarine shoreline. Petitioner proposes to construct a pergola over tables on a grassy area
adjacent to the restaurant. The proposed development is inconsistent with 15A NCAC 7H

.0209(d)(10).

Mr. Zimmerman reviewed the stipulated facts of this variance request. Mr. Zimmerman stated Staff
and Petitioner agree on the first criteria. Staff agrees that the strict application to applicable
development rules would cause the Petitioner unnecessary hardship. Staff and Petitioner disagree
on the second and third statutory criteria. Staff do not believe that any hardship is a result of
conditions peculiar to the Petitioner’s property. This property is similar to other pieces of property
up and down the coast. Staff believes any hardship is a result of actions taken by the Petitioner.
Petitioner purchased this property in 2005 and these rules were in place at that time. Staff and
Petitioner agree on the fourth criteria and Staff agrees that the granting of this variance request



would be consistent with the spirit, purpose and intent of the rules; would secure public safety; and
would preserve substantial justice.

Crouse Gray, attorney for Petitioner, stated the CRC has rules for water quality and Petitioner does
not believe the proposed development will degredate the water quality. This is the core concept
before the CRC. There is nothing in the CRC’s exceptions that specifically exempts pergolas. But
the CRC could not think of everything that would need to be listed as an exception. This is why
there is a variance process. The first criteria is the hardship issue and Staff agrees that adherence to
the applicable development rules would cause Petitioner hardship. The Staff disagrees with the
Petitioner on the second criteria. Staff doesn’t believe the property is peculiar enough. This is a
subjective standard. Peculiar means that something is different. Staff disagrees with Petitioner on
the third criteria because when we bought the property in 2005 the rules were the same. However,
this has been a restaurant since 1984. The logic you are being asked to accept is that there should
be no variance for any piece of property since these rules were in place. The rule says that if
Petitioner can come before the CRC and show that the actions that we are taking are actions that do
not degredate the water then the CRC has the authority to grant a variance. Staff and Petitioner
agree on the fourth criteria.

Veronica Carter made a motion that strict application of the applicable development rules,
standards, or orders issued by the Commission cause the Petitioner unnecessary hardship.
Jerry Old seconded the motion. The motion passed unanimously (Mitchell, Joyce, Wynns,
Peele, Weld, Shepard, Carter, Webster, Old).

Jerry Old made a motion that hardships result from conditions peculiar to Petitioner’s
property. Veronica Carter seconded the motion. This motion passed unanimously (Mitchell,
Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Veronica Carter made a motion that hardships do not result from actions taken by the
Petitioner. Jerry Old seconded the motion. The motion passed unanimously (Mitchell, Joyce,
Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Jerry Old made a motion that the variance requested by the Petitioner will be consistent with
the spirit, purpose and intent of the rules; secure the public safety and welfare; and preserve
substantial justice. Bill Peele seconded the motion. The motion passed unanimously
(Mitchell, Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

Melvin Shepard offered an amendment to the motion to include a condition on the permit that
prohibits a covered roof or floor on the pergola. Joan Weld seconded the amendment. Jerry
Old agreed to the amendment. David Webster further amended the motion to include
allowing native vegetation to cover the pergola. Melvin Shepard accepted the friendly
amendment. The amendment passed unanimously (Mitchell, Joyce, Wynns, Peele, Weld,
Shepard, Carter, Webster, Old).

This variance request was granted with conditions.

PUBLIC INPUT AND COMMENT v

Steve Powers, waterfront property owner, stated I am a professional land surveyor in Carteret
County. I have been surveying in North Carolina for about 31 years. I have subcontracted work for
the Army Corps of Engineers’ beach erosion studies. I have walked shorelines in South Carolina to
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Virginia and I know erosion. I have surveyed wetlands in coastal counties from private land owners
to be reviewed and approved by the Corps of Engineers. I know about wetlands. I have surveyed
the layout and performed as-built surveys for the rock sill and I may have been the first in the state
back in 1997 at Silver Lake in Ocracoke. The ferries were prop-washing and destroying private
properties as they were turning into the terminal. I know about sills. I have lived on Harkers Island
for 22 years. I know about Back Sound. Sand is pushed and pulled to and from the shore
depending on the seasons and the storm events. The high water mark on bulkheads on uplands and
rock sills on wetlands have worked very well for decades. A couple of years ago a rock sill was
installed to the west of my property. We opposed this sill from the very beginning. After two
years, this sill has drawn all of the sand off of my sister’s beach which is adjacent to me. There are
numerous e-mails and letters and photographs documenting what this sill has done to the shoreline
all of these years. This offshore sill and the right application works well. In the wrong application,
it has a tendency to rob all of the sand off of our beaches. The measures that we were permitted to
put in to protect our wetlands that were identified and documented with the Corps of Engineers are
now falling into Back Sound. A couple of weeks ago I called Ted Tyndall and Ted said that maybe
it would be a good idea if the CRC heard about this type of application and what it is doing to
adjacent property owners on Back Sound. Ted said the CRC probably needed to hear some of the
emotion that I have about this. The email pretty well explains what has happened over three years.
I have left contact information. I think there was a study that was made in the past six, seven or
eight months about this particular case and we haven’t heard anything. I don’t pay that much
attention to it because it hasn’t affected me that much to this point, but I went out to the shore the
other day and a concrete monument that normally sticks out of the sand is about to fall over. They
were allowed to go 30 feet out in to ORW waters. I know for a fact if you look at one photograph,
you will see the SAV out there. That rock sill was installed in SAV. The wetlands were never
identified on this piece of property. I know wetlands. I know what constitutes wetlands. Now the
sand has dammed up the mouth of the wetlands on that property and there are other drainage
problems. CAMA has all of the permits on our properties and on this subject property where the
rock sill is. I would appreciate somebody looking in to this and see what kind of remedies that we
can have because this isn’t the end of it. I don’t know what kind of situation we are going to have
when this storm rolls through if it does. I have a feeling that all of this sand is going to settle out
and that their shoreline is going to erode and fall back behind this sill. Then they are going to come
back to the CRC and ask for a permit to protect their property. I told them that I didn’t think that a
rock sill was going to afford them the protection that they wanted. When the tide is four to five feet
over the top of this sill and lapping at their shoreline it is going to eat out and erode their shoreline
again. It breaks my heart to work all over the state of North Carolina and abide by every rule and
regulation and have somebody come in my backyard and break every rule in the book. From a
professional standpoint, I have watched this construction of the house and seawall and had
numerous conversations with them and conversations with the CAMA office before this was ever
put in and told them that this would happen. Now here we are. No one will listen. I am asking for

somebody to listen.

MINUTES ‘ ,
Lee Wynns made a motion to approve the minutes of the May 2 and July 29, 2011 CRC

meetings. Veronica Carter seconded the motion. The motion passed unanimously (Weld,
Old, Peele, Carter, Shepard, Mitchell, Wynns).



EXECUTIVE SECRETARY’S REPORT
DCM Director Jim Gregson gave the following report.

Hurricane Irene
Hurricane Irene, the first hurricane of the 2011 Atlantic storm season, is currently expected to impact most of

the East Coast from Florida to New York. It looks like it will be a Category 4 as it passes Florida and
projected to be a Category 2 or 3 as it makes landfall in North Carolina. The latest projections are for
landfall somewhere near Cape Hatteras late Saturday or early Sunday morning. The Division will be closely
monitoring Hurricane Irene and preparing for any needed post-storm recovery. One of the biggest
responsibilities we have following a hurricane is with roads and Highway 12. We have not had a significant
hurricane make landfall in North Carolina since Isabel in 2003.

Clean Boater Program
The N.C. Clean Marina program implemented the new North Carolina Clean Boater program this

spring. The Clean Boater program is an important part of the North Carolina Clean Marina program,
which is designed to assist marinas and boatyards in protecting our environment through the use of
best management and operation practices. Both programs are strictly voluntary, but they show that
marinas and boaters care about the environment. Interested boaters can learn about the program
through DCM?’s website or through brochures at local marinas. Boaters commit to clean boating by
signing a pledge to protect North Carolina’s coastal waters, and receive a Clean Boater sticker from
DCM to place on their vessel. So far, 19 boaters have signed the pledge. ’

Clean Marina
The Washington Waterfront Docks in Washington, N.C., is the newest facility to be certified as a

North Carolina Clean Marina, a designation given to marinas that exceed minimum regulatory
requirements.

Estuaries Outreach
DCM’s Coastal Reserve-National Estuarine Research Reserve Program was recently awarded a

$27,000 grant from the Albemarle-Pamlico National Estuary Program to conduct an estuarine
shoreline outreach and education campaign within the APNEP region. As part of the campaign,
DCM is conducting a Did You Know (DYK) campaign using Facebook and Twitter to raise
awareness of issues related to N.C. estuaries, shoreline stabilization, and sea-level rise.

Staff News
Wilmington District Manager Steve Everhart retired from DCM on June 1. Debbie Wilson is the

new district manager in the Wilmington office. Raleigh office policy analyst Scott Geis has left
DCM to move with his family to Boston, Massachusetts. Reserve education coordinator Scott
Kucera left DCM last month. Steve Underwood, formerly assistant director for Policy and Planning,
is now DCM’s coastal hazards analyst. His former position was eliminated in the budget bill. Jason
Dail has moved from the Wilmington Reserve office staff to a position as a field representative in
the Wilmington district office. Claudia Jones’ position, field representative in the Elizabeth City
office, was also eliminated. She is currently in a temporary position as the Northern Sites Manager
for the Coastal Reserve Program. Two DCM staff and one UNCW contract staff person were
impacted by the budget reductions this year, and are no longer working for the division: Morehead
City receptionist Lowana Barrett, major permits clerk Robin Beveridge and Wilmington Reserve
GIS analyst Jacqui Ott. Finally, it is with very mixed feelings that I will be leaving my position as
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DCM Director effective September 6. I have accepted a position as the Regional Water Quality
Supervisor for the Division of Water Quality in the Wilmington Regional Office.

CHAIRMAN’S COMMENTS
Bob Emory stated Jim Gregson has been a wonderful director for the Division of Coastal

Management. If we get this hurricane then there may be times that we may have to get the
Commission together for quick action. We have some standing emergency permits that can be
exercised, but there may be a situation that arises that we have not anticipated so be prepared to
meet by phone on short notice. Robin Smith is here from DENR.

DENR ASSISTANT SECRETARY COMMENTS

Robin Smith stated there are a number of things that have happened during the Legislative session
in terms of budget and Jim just mentioned some of the impacts on DCM staff. There were also a
number of substantive pieces of legislation that will affect the Commission and you will be hearing
today about the terminal groin legislation. You have heard about some of the changes under the
amendments to the Administrative Procedures Act and how it will affect rulemaking. It will add a
number of additional steps to the rulemaking process. It won’t be a significant new burden on the
rulemaking side. One of the changes that may generate a lot of interest is how fiscal impact
statements are handled and making the fiscal analysis part of the public notice and comment
process. The other half of the APA Bill had to do with contested cases. This gives the ALJ the
final decision making authority in contested cases. The CRC can look forward to fewer large
hearing records, but it will be a learning experience for everyone as far as how well this will work.
It will put the Division and Commission in the position of making a decision to appeal
administrative ruling. There is a new exemption from SEPA from CAMA development permits. |
expect there will be some interpretation questions about this that we will be dealing with the
Division and the Attorney General’s office. We will try to discern and follow the intent of the
legislation. On the Department level, overall reductions in the Department’s budget were about
12.5%. In the grand scheme of things, compared to some other agencies in State government, it was
in the middle of the cuts. Since January 2009, the Department has taken a cut of about 30% which
is a significant reduction in State appropriations. One of the things to know about that is because
we have to protect the core functions in the Department, and in particular with the federally
delegated programs such as Coastal Management that operate under federal grants and guidelines,
we have to protect these functions first. What happens, unfortunately, is the programs that are
easiest to find State dollar cuts to tend to be the conservation programs. We have seen over the last
several years cuts to these programs and essentially a freeze to land acquisitions. This hurts us on
the regulatory side because it takes away a non-regulatory tool to help us meet some of our
environmental protection and conservation goals.

COMMITTEE REPORTS
Estuarine and Ocean Systems Subcommittee
Bill Peele, Chair

Bill Peele stated the subcommittee discussed marsh sills. There was a panel discussion and the
subcommittee wanted to come up with some ideas of what we could do to better facilitate the
attractiveness of the marsh sill in the permitting process. The subcommittee discussed the fact that
. we may need to go to a Major Permit because it could be conducted in a shorter time line. We
agreed some disincentives for the other options may be a place to go but there is a complication
with dealing with the legalities involved and liabilities of taking away choices. The estuarine



shoreline is diverse and it gives us an opportunity to study the best things to use for shoreline
stabilization in different areas. We need to give property owners a choice.

Ocean Hazards Subcommittee
Lee Wynns, Chair

Lee Wynns stated the subcommittee looked at the sandbag stakeholder recommendations. We
reviewed the comments from the meetings. We all agree that there are updates needed in our
sandbag rules, but there was not a consensus on exactly what should be done. We learned a lot
from the stakeholder meetings. Veronica Carter stated that staff provided some recommendations
on rule language changes that would extend the time limit to eight years while a community is
actively pursuing beach nourishment.

Veronica Carter made a motion to direct staff to come back to the CRC with rule language
that would address extending the time limit for sandbags to eight years for communities
actively pursuing beach nourishment while maintaining the spirit of public access to the
beach. Lee Wynns seconded the motion. The motion passed unanimously (Mitchell, Wynns,
Peele, Weld, Shepard, Carter, Old).

Veronica Carter will be Vice-Chair of this subcommittee.

Science Panel Update
Margery Overton, Chair

Margery Overton stated the Sc1ence Panel Just met this week. There were a number of things on the
agenda and one of them was the terminal groin question from DCM. We have created a set of by-
laws and will be better poised in the future to deal with things coming from DCM and reporting
back to the CRC.

ACTION ITEMS
Fiscal Analysis Approval — 15A NCAC 07K .0214
Fiscal Analysis Approval — 15A NCAC 07H .0312

Tancred Miller stated this is a new requirement for the CRC following Session Law 2011-398. We
_ are now requlred to present the CRC the fiscal analysis of any rule changes or rule adoptions. The
Law now requires the CRC to approve these before the rule can be pubhshed for public comment in
the State Register. Fiscal notes are required if there is any increase in expenditure of state budget
funds, if there is an impact on the budget of the local government, or if there is a substantial
economic impact which is defined as $500,000 or more cumulatively in a 12 month period.
Analysis is also required for the D.O.T. and whether there is an impact on their permitting and
budgeting as a result of a rule change. The fiscal analysis is provided in the CRC meeting packet
for review before the meeting.

7K .0214 is a straight forward, simple rule. The CRC has already approved the rule language. This
rule would exempt certain regulatory signs from permitting requirements. The net impact of this
rule change is a minor savings. We looked at how many signs we permit per year and what is the
cost. If the permit costs $100 and we do ten or less per year. This would be a cost savings to the
local government. 7H .0312 Technical Standards for Beachfill Projects is a little more involved.
There is a large potential cost savings to local governments. We used the example of Carteret
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County wanting to do sampling of a borrow area and the inlet. The cost is substantial for sampling
these areas. This would not be a substantial impact since this is not a once per year activity.

Jerry Old made a motion to approve the fiscal analysis for 7K .0214 and 7H .0312 for public
hearing. David Webster seconded the motion. The motion passed unanimously (Mitchell,
Joyce, Wynns, Peele, Weld, Shepard, Carter, Webster, Old).

‘Fiscal Analysis Approval — 15A NCAC 07H .0304

Mike Lopazanski stated there are assumptions that have to be made when looking at private
property owners and development in ocean hazard areas that need minor permits. The minor permit
fee is $100.00 but an exemption fee is $50.00. More people would qualify for the exemption for a
single family residence. We have averaged a little more than 1,000 minor permits per year. The
total number of lots in the OEA now versus the change of this rule will be about 16.5% reduction in
the number of properties coast-wide. The savings in permit fees as well as ancillary costs will be
about $1000.00 in addition to the permit fee. It turns out to be $178,000.00 savings to property
owners. On top of that will be the 1,500 or so properties that fall out of permitting jurisdiction and
will not need a permit will be $156,000.00 in potential savings. We are getting a net savings from
this action of about $344,000.00 to property owners. This factors in removing the 100-year storm
recession line. When removing the unvegetated beach designation it will affect the folks in the
vicinity of Hatteras Village. Looking at aerial photography we’ve determined that the vegetation
line in many of the areas has returned to their pre-Isabel conditions so the measurement line is more
restrictive now than if the calculation for the setbacks would be based on the existing stable, natural
vegetation. Since those determinations are made in the field, we cannot estimate the number of
properties that will benefit by this. The real benefit to the property owners will depend on the
square footage of development that is being proposed. The vegetation line in most cases is less
restrictive than the measurement line. The benefit to the property owners will be increased building
envelopes as the vegetation continues to recover. That will present more opportunities for
development. Removing the inlet hazard designation for the area formerly known as Mad Inlet will
affect the properties that were in the inlet hazard area. They will get relief from the density
restrictions that accompany the use standards in the inlet hazard areas. There are 126 properties or
so located in this area. Less than 10 are currently undeveloped. Without the inlet hazard
designation they won’t be required to adhere to the density and size restrictions. They will be
treated as the rest of the property is in the ocean hazard areas. The primary benefit would be to any
large, undeveloped and unsubdivided properties. D.O.T. will not be affected by the maximum
setback factors. The State reimburses local governments for participating in the Minor Permit
program. The cost is $115.00 per permit for counties, $95.00 for municipalities, and $25.00 for
every exemption they issue. Based on the number of permits that are issued by LPOs on the coast,
the estimated savings to the Division is about $13,000.00 from reimbursements. Local governments
will save on the public notices and will see a reduction in permit receipts as well as the
reimbursement from the Division equal to our savings. The benefits of all three of these actions is
the decreased regulatory burden in the ocean hazard area, more properties would be eligible for a
CAMA permit exemption, a slight decrease in the number of properties needing permits, reduces
overlapping jurisdiction within the ocean hazard area, not duplicating federal efforts, and
responding to natural changes on the coast to limit development restrictions where it no longer

applies.
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Veronica Carter made a motion to approve the fiscal analysis for 7H .0304 for public hearing.
Joan Weld seconded the motion. The motion passed unanimously (Mitchell, Wynns, Peele,
Weld, Shepard, Carter, Old).

Brunswick County LUP Amendment (CRC 11-17)

John Thayer stated the Brunswick County land use plan was certified by the Commission in
November 2007. They have previously amended their plan and this is the second amendment that
needs certification. The amendment has four components. The most notable one is they made about
17 adjustments to their future land use plan map, they made some policy and implementation
statement adjustments, and the other adjustments to the plan are principally background and support
information. There are no issues that Staff sees with this amendment. Staff believes they have met
the substantive requirements for the amendment. Staff recommends certification.

Melvin Shepard made a motion to certify the Brunswick County Land-Use Plan amendment.
Jerry Old seconded the motion. The motion passed with six votes in favor (Mitchell, Wynns,
Peele, Weld, Shepard, Old) and one abstention (Carter).

City of Jacksonville LUP Certification (CRC 11-21)

John Thayer stated per the 2002 updated land use plan rules; the City of Jacksonville has updated
their land use plan in total. We have received no comments regarding the local adoption of the
plan. Staff has determined that they have met all of the substantive requirements for certification
and staff recommends certification.

Lee Wynns made a motion to certify the City of Jacksonville Land Use Plan amendment.
Veronica Carter seconded the motion. The motion passed unanimously (Mitchell, Wynns,
Peele, Weld, Shepard, Carter, Old).

PRESENTATIONS
Amendments to 15A NCAC 07H .0304(1)(b) _
100 Year Storm Recession Line and Extent of Ocean Erodible AEC (CRC 11-19)

Mike Lopazanski

Mike Lopazanski stated this rule has already been approved for public hearing. There are three
components of it. We looked at changing the calculation of the ocean erodible area AEC, we
removed the unvegetated beach designation for Hatteras Village, and we removed the inlet hazard
area designation for the area that was formerly Mad Inlet in Brunswick County. In the course of
doing the fiscal analysis we were looking at what the results of the calculation of the ocean erodible -
area was going to mean and it turned out that it was going to be a substantial increase in the
permitting jurisdiction of the Commission. Upon further review of the factors that go into the
calculating of the AEC, we are proposing an additional change to the calculation having to do with
the 100-year storm recession line. There will also be one more change in not allowing the
unvegetated beach designation to be used in inlet hazard areas.

The ocean erodible area AEC is defined by the oceanward end by the mean low water and landward
by the distance measured from the first line of stable vegetation equal to sixty times the long-term
annual erosion rate. The landward extent of the OEA also includes the distance of the shoreline
recession that would be generated from a 100- year storm event. The shoreline recession model has
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a minimum and maximum value for our coast of 25 and 330 feet depending on where you are. Itis
greater in the south and less toward the north. The inlet hazard areas, the ocean erodible areas and
the high hazard flood areas make up the ocean hazard AEC. Since 2009, when the CRC adopted a
graduated setback, it substantially increased the ocean erodible area. There are cases, because of
the 100-year storm recession line; it substantially increases the permitting jurisdiction of the
Commission. The 100-year storm recession line was originally completed in 1979. It was done
prior to the establishment of the erosion rates. The idea was modeling that was done to predict a
100-year storm after 30 years of erosion. It was a dune protection idea. By changing the maximum
setback factor from 60 to 90, we have substantially increased the ocean erodible area by about 30%
geographically. It results in a 15% increase in areas that don’t have AECs. According to a GIS
analysis, it results in an increase of about 3,600 properties in the ocean hazard AEC. These are
properties that did not need a permit prior to this action. If we remove the 100-year storm recession
line it will decrease the width of the OEA in the south. There will be a slight increase in the north.
This will also increase the number of properties that will be eligible for the single family exemption.
Single family residences that are outside of the OEA are eligible for this exemption provided that
they meet certain construction standards and that they sign the ocean hazard notice. This will not
have an impact on the setbacks. The maximum setback factor will still be 90 times the erosion rate
for structures greater than 100,000 square feet.

Veronica Carter made a motion to send 15A NCAC 07H .0304 to public hearing. Melvin
Shepard seconded the motion. The motion passed unanimously (Mitchell, Wynns, Peele,
Weld, Shepard, Carter, Old).

2011-2013 CHPP Implementation Plan
Mike Lopazanski

Mike Lopazanski stated this relates to the 1997 action by the General Assembly and the passing of
the Fisheries Reform Act which created a program to focus on improvement of fisheries through the
protection and enhancement of habitats. The CHPP is divided into six important habitats. The Act
requires the three regulatory commissions to work together to prepare and adopt a Coastal Habitat
Protection Plan that is aimed at protecting and restoring habitats vital to the state’s fisheries. DENR
is charged with developing the CHPP and Marine Fisheries is the lead in that activity. Over the last
year we have worked with the CHPP Steering Committee. The CHPP was updated in 2010. That
was presented in November 2010 and was approved. The recommendations remained essentially
unchanged so the focus will continue to be actions to address the recommendations.

Melvin Shepard made a motion to approve the 2011-2013 CHPP Implementation Plan.
Veronica Carter seconded the motion. The motion passed with six votes in favor (Mitchell,
Peele, Weld, Shepard, Carter, Old) and one opposed (Wynns).

Terminal Groins — CRC Study & Recommendations, Legislation and Permit Process
Jim Gregson and Doug Huggett

Jim Gregson stated the General Assembly mandated through House Bill 709 that the CRC study the
feasibility and the advisability of the construction of terminal groins in North Carolina. The Bill
said that the CRC would coordinate with DCM and the Division of Land Resources. We decided
early on that the Science Panel needed to be intimately involved early on in the process. Moffatt
and Nichol was already working on the Beach and Inlet Management Plan so we extended that
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contract. The total project was seven months and the report was due to the ERC and the General
Assembly April 1,2010. The Bill required three public hearings but we held five. A subcommittee
of the CRC met twice to come up with the final recommendations to be presented on March 25,
2010. The CRC found that the study determined that terminal groins in combination with beach
nourishment can be effective at controlling erosion. Since all of the inlets are different, the analysis
for terminal groins needs to be done on a site specific basis. The findings were mixed regarding the
effects on wildlife and marine resources. The CRC determined if it was the desire of the General
Assembly to lift the limitations then there were several things that needed to be looked at when
drafting a Bill. The first was that terminal groins should only be allowed after all other non-
structural measures including relocation of threatened structures are found to be impracticable. The
effect on a terminal groin should include the citing and construction that avoid interruption of the
sand movement to the downdrift beaches. Any proposal should be accompanied by an
environmental impact statement. There should be third party review of the environmental impact
statement. And recognizing that terminal groins could affect properties a long way from the
structure and all the property owners that could potentially be affected by a terminal groin should be
notified during the permitting process. Because the effects were unknown and some of the effects
could be expensive with the construction of the terminal groin as well as removal of it, the CRC
recommended that there be some financial assurance in the form of a bond or insurance policy for
the removal of the structure and restoring any affected properties or beaches. The CRC said that the
use of a terminal groin should have an adequate monitoring plan to ensure that the effects on
resources and adjacent properties don’t exceed what was anticipated in the environmental
document. The monitoring should be done by a third party and not by the applicant. Finally, the
CRC recommended that any terminal groin project in North Carolina should be part of a beach
nourishment project that had no less than a 25 year design life. This year there was a Bill
introduced that became law, Senate Bill 110, which authorized the permitting and construction of
up to four terminal groins as a pilot program. The Bill has six sections. One of the big changes to
some of the earlier proposed legislation was the definition of a terminal groin. Senate Bill 110
limited terminal groins to those structures that were on the side of an inlet at the terminus of an
island. Senate Bill 110 mandates that the applicant has demonstrated that there are threatened
structures and that non-structural approaches are found to be impractical. SB110 says that the
construction won’t result in significant adverse impact to private property or to public recreational
beach and in making this finding the CRC should take into account all the mitigation measures that
are in place as well as the accompanied beach fill project. There are also sections in the amendment
to CAMA. One of those is the things that have to be included in a permit application and then there
is a list of things that the Commission has to find before a permit is granted. The CRC
recommended that there be a third party review of the environmental documents that are required.
SB110 does not address a third party review of the environmental document. The CRC
recommended that all property owners that could potentially be affected by notified. SB110 says
that the applicant shall provide proof that the property owners and local governments have been
notified of the application for construction of the terminal groin. The CRC requested that there be
some financial assurance for the removal or restoration of the site. SB110 says the Commission has
to find the proof of financial assurance in the form of a bond, insurance policy or escrow that is
adequate to cover long-term maintenance and monitoring, modification or removal of the structure
and restoration of public or private property if it is determined that it has an adverse impact. The
CRC recommended that there be an adequate monitoring program to ensure that the effects on
coastal resources don’t exceed what was in the environmental document. SB110 requires that there
be a plan for the management of the inlet and that the inlet management plan is adequate for the
purposes of monitoring the impacts of the groin and then mitigating any adverse impacts. The CRC
recommended that the groin be part of a large-scale nourishment project that would achieve a
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design life of no more than 25 years. SB110 says that the applicant shall submit a plan for the
construction and maintenance and an accompanying beach fill project. It doesn’t specify that it be a
large-scale project or a project with a 25 year design life, the only stipulation is that it be
accompanied by a beach fill project to pre-fill the groin. We may ask the Science Panel for some
clarification and guidance on this part. The assumption is that pre-filling the groin will put enough
sand there to immediately start to bypass. That is very different than the CRC’s recommendation.
Section 3 of the Bill says the Commission shall adopt any rules necessary to implement the Act.
Currently, staff is not recommending any rule changes. We feel like there is enough information in
SB110 to begin to process a permit application if we should receive one. Besides the pre-fill of the
groin, we are going to talk with the Science Panel about defining what adverse impacts along the
shoreline are or what triggers significant impacts. Section 4 is a statement that no state funds can be
spent for any of the activities related to the terminal groin or its beach fill project. Section 5 is the
restrictions on where the money has to come from.

Doug Huggett stated the CRC’s permit processing rules that are in Subchapter 7J are already robust
enough to allow us to process an application for a dock, sulfur smelter, or concrete plant. We think
the robustness that is already built into the review process for CAMA Major Permits is sufficient to
allow us to fit this unique project into it. While there are certainly some unique components to this
process for terminal groins, the process as we envision is not dissimilar from the template we have
used successfully used for some of our beach nourishment projects and projects that involved inlet
relocation. An application for a terminal groin will fit into this process. There are requirements in
the groin legislation that can be folded into this process to help us get to a permit decision. The first
thing the applicant would do is have a scoping meeting with members of the public and resource
agencies. The process that we have in place to develop these beach nourishment projects or
terminal groin projects is something that starts with a project delivery team. This is predicated on
the fact that the first step in this process has to be the preparation of an environmental impact
statement to satisfy the groin legislation at the state level and to satisfy federal permitting
requirements. A study area is looked at where you are likely to get direct impacts from the
proposed project. The second part is a study area where you are likely to get indirect impacts from
the projects. We have to identify the property owners and governments that may be impacted by
the terminal groin. We will do this in coordination with the consultants and the engineers. The
project delivery team will come up with alternatives to study and then narrow the alternatives down
and setup mitigation and monitoring. The alternatives analysis is going to include several things.
The first is a no action requirement. There will be alternatives for buy-out, relocation, or
abandonment, beach nourishment without inlet relocation, beach nourishment with inlet relocation,
and structural response alternatives that would be studied. You also have to look at borrow site
selections and do alternatives for those. As we are choosing an alternative to go forward with, there
is going to have to be information provided in the environmental assessment that demonstrates that
structures or infrastructure are imminently threatened. Secondly, non-structural approaches to
erosion control including relocation have to be shown to be impractical. You will try to make a
determination that a terminal groin or a project that involves the construction of a terminal groin is
the preferred alternative. At that point in time you start developing the plan. The plan is going to
have to involve the construction and maintenance of the groin and its accompanying beach fill
project. This will have to be prepared by a professional engineer. The plan has to include post
construction activities that the applicant is going to undertake to monitor the impacts. Methodology
for determining the baseline for assessing impacts has to be included as well as thresholds for when
these adverse impacts must be mitigated. If the adverse impacts cannot be mitigated then the plan
must provide for modification or removal. After the environmental document comes up with a
preferred plan, it must look at post and pre-project monitoring. The groin legislation requires

15



certain things to be included in the monitoring aspect and the mitigation aspect and some financial
assurance requirements. The environmental impact statement will satisfy both State and National
Environmental Policy Acts. This begins the permit application process. During the permit
application process, there are already a lot of findings that we have to make under our program
before a permit for any activity can be issued. The project cannot have more than minimal adverse
impact on the biological integrity of a lot of coastal resources. You cannot violate water quality
standards. The project can’t represent significant damage or threat to historical or cultural
resources. The project has to be timed to have minimal adverse impacts on fish movement, turtles,
and birds. Navigational impacts are always something we have to look at. We cannot issue a
permit that would be in violation of any other law of the state of North Carolina or the local
government where the project takes place. The groin legislation sets up some additional findings
that we have to make before we can issue a permit. First, if the applicants have complied with all of
the requirements of the permit application. Second, the applicant must have demonstrated that
structures are imminently threatened and that non-structural approaches to erosion, including
relocation, are impractical. The terminal groin has to be accompanied by a concurrent beach fill
project to pre-fill the groin. The construction and maintenance of the groin will not result in
significant adverse impact to private property or the public recreational beach. Mitigation efforts
can be factored into this decision. If there is a potential adverse impact to the public beach then
mitigation measures can downgrade the potential impact to a point where it would be permitable.
We have to make a determination that the inlet management plan is adequate for monitoring the
impacts of the terminal groin and mitigate any adverse impacts. The project also has to comply
with all of the other rules of the Coastal Resources Commission. There are some funding issues.
We have to make a finding of this before we can issue a permit. We don’t have much expertise in
this area. We will be looking for some additional legal help in terms of making sure that these
requirements are satisfied. The Commission may issue no more than four permits for the
construction of a groin. There is a lot of concern with this requirement. The legal opinion that we
have gotten is that it will be whichever four projects get to the point of getting a permit issued then
these are the four that will be issued. DCM does not recommend any changes to 7J of the CRC
rules that deal with processing permit applications. The development of the environmental impact
statement is not a short term process. From the time the applicant makes the decision to begin the
EIS until the time of actually getting the permit it will be about a two year process.

Estuarine Shoreline Mapping — Preliminary Résults (CRC 11-18)
Lisa Cowart

Lisa Cowart stated estuaries are significant due to their ecological significance with absorbing wave
energy and habitat for fisheries and shellfish. They are also heavily populated areas. The goal of
the estuarine shoreline mapping project was to delineate an accurate estuarine shoreline for the 20
CAMA counties in North Carolina, to quantify the mileage of various shoreline types, and to count
the number of shoreline structures. The objectives of the project were to understand the effects of
development on estuarine shoreline and to further understand how permitting activities affect
coastal residents in an estuarine environment. The project began in December 2006 and from
December 2006 until June 2007 a pilot project was conducted to try to see if they could automate
the project of delineating the shoreline. This was not fruitful. In December 2007, the estuarine
shoreline mapping summit was held which gathered various members of people that were interested
and also advisors to try to hash out a methodology and approach to conduct the project another way.
From the summit, in August 2008, a methodology was drafted and circulated throughout the
estuarine shoreline mapping group. Once the methodology was defined, ECU was contracted to
digitize the shorelines on a county by county basis. We are anticipating this will be completed by
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December 2011. Aerial photography was used to digitize the shorelines. From that, three GIS
layers are created. These layers are the estuarine shoreline, shoreline stabilization structures, and
structures over water. The estuarine shoreline is delineated as the land/water interface. The
shoreline stabilization structures are composed of boat ramps, breakwaters, groins, sills, riprap,
unknown and bulkhead. The structures over water were digitized as polygons because we wanted
to calculate the area. Of the 20 CAMA counties 17 have been digitized. Once the counties are
digitized, they are brought in house and checked for quality accuracy and quality control by DCM
staff. Except for Tyrrell County, the four other counties are dominantly bulkhead along the
estuarine shoreline with riprap being second. If we look at all of the structures that were digitized
we can see that the dominant amount has bulkheads. The sills, breakwaters and boat ramps are
minimal. Once the summaries were completed then we wanted to go into more depth into the data
to see what we could find. For Washington County less than 5% of the shoreline is marsh and there
are no modification structures near the marsh areas. There was no bulkhead or riprap present. We
also looked at shading within Washington County. In total there was 15.62 acres of water shaded
by structures within Washington County. There is only one acre of structures that are landward of
the water. There are 23 boat ramps within Washington County that average around 20 feet in width.
There are 58 groins within Washington County with a mean length of 25 feet. There were no break
waters present within Washington County, but there were six sills present. The sills had an average
length of 80 feet. This additional analysis will be done on the other counties as they are finalized.
We are also collaborating with Shellfish Sanitation to field check some of the data. We have also
discussed doing some spatial analysis. There has also been talk about trying to perform some
shoreline change analysis.

With no further business, the CRC adjourned.

Respectfully submitted,
i/_\_ ; N . e ) ~ o
A0 T Ourm it s
Ted Tyndall, DEM Assistant Director Angela Wilh\s;}{ecording Secretary
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DEPARTMENT OF JUSTICE

Roy COOPER 400 COMMERCE AVENUE REPLY TO: AMANDA P. LITTLE

ATTORNEY GENERAL MOREHEAD CITY, NC 28557 ENVIRONMENTAL DIVISION
TEL: (252) 808-2808
Fax: (252) 247-3330
amanda.little@ncdenr.gov

TO: The Coastal Resources Commission

FROM: Amanda P. Little, Assistant Attorney General /A'?L/

DATE: October 12, 2011 (for the October 26-27, 2011 CRC Meeting)

RE: Variance Request by Stephen C. Holland

Petitioner proposes to construct additions to an existing restaurant to include a 28-foot by
28-foot covered and elevated porch; a 20-foot by 28-foot uncovered, elevated, wood-slatted
deck; and a 6-foot by 24-foot elevated, wood slatted walkway on his property located on
Highway 53 in Burgaw, North Carolina. The Pender County Local Permit Officer denied
Petitioner’s application based on the proposed development being inconsistent with 15A NCAC
7H .0209(d)(10). Petitioner seeks a variance from this rule, specifically to allow construction of
the proposed development within the 30-foot buffer of the Public Trust Shoreline Area of
Environmental Concern.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rule (15A NCAC 7H .0209(d)(10))
Attachment B: Stipulated Facts and Exhibit 1

Attachment C: Petitioner’s Position and Staff's Responses to Criteria
Attachment D: Petitioner’s Variance Request Materials

cc: Stephen C. Holland, Petitioner

Kenneth E. Vafier, Pender County LPO, electronically

Debbie Wilson, DCM Wilmington District Manager, electronically
Heather Coats, DCM Field Representative, electronically

Mary Lucasse, CRC Counsel, electronically
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ATTACHMENT A

RELEVANT STATUTES OR RULES

15A NCAC 7H .0209 Coastal Shorelines

(d)  Use Standards

* %k %k

(10)

Within the Coastal Shorelines category (estuarine and public trust shoreline
AECs), new development shall be located a distance of 30 feet landward of the
normal water level or normal high water level, with the exception of the

following:

(A)  Water-dependent uses as described in Rule 7H .0208(a)(1) of this Section;

(B)  Pile-supported signs (in accordance with local regulations);

[C]  Post-or pile-supported fences;

(D)  Elevated, slatted, wooden boardwalks exclusively for pedestrian use and
six feet in width or less. The boardwalk may be greater than six feet in
width if it is to serve a public use or need;

(E) Crab shedders, if uncovered with elevated trays and no associated
impervious surfaces except those necessary to protect the pump;

(F)  Decks/Observation Decks limited to slatted, wooden, elevated and
unroofed decks that shall not singularly or collectively exceed 200 square
feet;

(G)  Grading, excavation and landscaping with no wetland fill except when
required by a permitted shoreline stabilization project. Projects shall not
increase stormwater runoff to adjacent estuarine and public trust waters
and,

(H)  Development over existing impervious surfaces, provided that the existing
impervious surface is not increased and the applicant designs the project to
comply with the intent of the rules to the maximum extent feasible.

) Where application of the buffer requirement would preclude placement of

a residential structure with a footprint of 1,200 square feet or less on lots,
parcels and tracts platted prior to June 1, 1999, development may be
permitted within the buffer as required in Subparagraph (d)(10) of this
Rule, providing the following criteria are met:
(I) Development shall minimize the impacts to the buffer and
reduce runoff by limiting land disturbance to only so much as is
necessary to construct and provide access to the residence and to
allow installation or connection of utilities such as water and
sewer; and
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(i) The residential structure development shall be located a distance
landward of the normal high water or normal water level equal to
20 percent of the greatest depth of the lot. Existing structures that
encroach into the applicable buffer area may be replaced or
repaired consistent with the criteria set out in Rules .0201 and
.0211 in Subchapter 07J of this Chapter; and
Where application of the buffer requirement set out in 15A NCAC 07H
.0209(d)(10) would preclude placement of a residential structure on an
undeveloped lot platted prior to June 1, 1999 that are 5,000 square feet or
less that does not require an on-site septic system, or on an undeveloped
lot that is 7,500 square feet or less that requires an on-site septic system,
development may be permitted within the buffer if all the following
criteria are met:
(I) The lot on which the proposed residential structure is to be located, is
located between:
(I) Two existing waterfront residential structures, both of which
are within 100 feet of the center of the lot and at least one of
which encroaches into the buffer; or
(II) An existing waterfront residential structure that encroaches
into the buffer and a road, canal, or other open body of water,
both of which are within 100 feet of the center of the lot;
(ii) Development of the lot shall minimize the impacts to the buffer and
reduce runoff by limiting land disturbance to only so much as is
necessary to construct and provide access to the residence and to allow
installation or connection of utilities;
(iii) Placement of the residential structure and pervious decking may be
aligned no further into the buffer than the existing residential structures
and existing pervious decking on adjoining lots;
(iv) The first one and one-half inches of rainfall from all impervious
surfaces on the lot shall be collected and contained on-site in
accordance with the design standards for stormwater management for
coastal counties as specified in 15A NCAC 02H .1005. The stormwater
management system shall be designed by an individual who meets
applicable State occupational licensing requirements for the type of
system proposed and approved during the permit application process.
If the residential structure encroaches into the buffer, then no other
impervious surfaces will be allowed within the buffer; and
(v) The lots must not be adjacent to waters designated as approved or
conditionally approved shellfish waters by the Shellfish Sanitation
Section of the Division of Environmental Health of the Department of
Environment and Natural Resources.
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STIPULATED FACTS ATTACHMENT B

1.

10.

Petitioner, Stephen C. Holland, owns property located at 8315 Hwy 53 E in Burgaw,
Pender County, NC. Petitioner leased this .73-acre lot for twenty-eight years prior to
purchasing it in 2009.

Since 1981, Petitioner has operated Holland’s Shelter Creek Restaurant (hefeinafter
“restaurant”) on the property.

The existing restaurant is 4,636 total square feet and is situated along the shoreline of
Holly Shelter Creek, which is a Public Trust Area as defined by 15A NCAC 7H .0207.

Petitioner’s proposed development is located within 30 feet of normal high water level
within the Public Trust Shoreline Area of Environmental Concern (AEC), created August
1, 2000, as described in 15A NCAC 7H. 0209.

Since August 1, 2000, 15A NCAC 7H .0209 has provided that new development within
the Public Trust Shoreline AEC be located a distance of 30 feet landward of the normal
water level or normal high water level (hereinafter “30-foot buffer”), unless it meets an
exception currently listed in subsection (d)(10)(A)-(J) of that rule.

The entire property is located in the AE flood zone (100-year flood plain) within a non-
encroachment area which currently requires a No-Rise Certification for the proposed
development to comply with FEMA (Federal Emergency Management Agency)
regulations and Pender County’s Unified Development Ordinance. Petitioner received
this certification for the proposed development on August 23, 1998, and it was revised on
May 22, 2000. However, this certification has no bearing on the required 30-foot buffer
or the issuance of a permit under the Coastal Area Management Act (CAMA).

In September 1999, Hurricane Floyd made landfall in the Cape Fear region and caused
significant flooding inside of the restaurant.

On May 2, 2011, Petitioner applied for a CAMA minor permit to construct additions to
the existing restaurant. The proposed additions consisted of a 28° by 28’ covered and
elevated porch totaling 784 square feet; a 20° by 28’ uncovered, elevated, wood-slatted
deck totaling 560 square feet; and a 6’ by 24’ elevated, wood slatted walkway totaling
144 square feet. See Exhibit 1 and attached site diagram in Attachment D marked
“Exhibit F revised 5/22/00”.

Notice was given to the adjacent owners and to the general public of the proposed
additions. No objections to the proposed development were received.

On May 23, 2011, the Pender County Local Permit Officer (LPO) denied Petitioners’
application based on the proposed development being inconsistent with 15A NCAC 7H
.0209(d)(10).

4



11.

12.

13.

CRC-VR-11-07

On September 29, 2011, DCM staff conducted a site visit on Petitioner’s property. DCM
staff determined that the 30-foot buffer line as shown on the site plan submitted by
Petitioner (“Exhibit F” in Attachment D) was mismarked; therefore some of the square
footage measurements in the LPO’s denial letter are incorrect. DCM staff determined
that 553 square feet of the 28’ by 28’ (784 square feet) covered, elevated porch is located
within the 30-foot buffer and that the entire 20’ by 28’ uncovered, elevated deck (560
square feet) is located within the 30-foot buffer. See attached Exhibit 1.

The portion of the 28” by 28’ covered, elevated porch located within the 30-foot buffer
does not meet any of the exception criteria for development set forth in 15A NCAC 7H
.0209(d)(10). Even though the 20’ by 28’ elevated deck meets part of the exception
under criteria (F) because it is an uncovered deck, it exceeds the allowable area of 200
square feet. The LPO in his denial letter stated that approximately 280 square feet of
opening decking was within the 30-foot buffer, however, the entire 20’ x 28’ (560 square
feet) uncovered deck is located within the 30-foot buffer.

On July 12, 2011, Petitioner submitted his variance request to construct the proposed
additions to the Division of Coastal Management (DCM). See Attachment D.
Specifically, Petitioner, as verified by DCM staff during the September 29 site visit, is
requesting a variance to construct the 553 square feet portion of the 28> by 28 covered,
elevated porch located within the 30-foot buffer and for an additional 360 square feet of
open decking that exceeds the excepted size limit of 200 square feet within the 30-foot
buffer.
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ATTACHMENT C

Petitioner and Staff Positions
I Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? Explain the

hardships.

Petitioners’ Position: Yes.

Hardship will be caused because restaurant additions that were planned prior to the
effective date of the applicable rules will not be allowed under the applicable rules. The
restaurant depends upon its character and location on the Creek as a main attraction for
customers. The additions were planned on the Creek frontage of the restaurant because they
would not benefit the business if constructed otherwise.

Staff’s Position: Yes.

Staff acknowledges that Petitioner, who has run a restaurant at this location since 1981,
began the process to expand the existing restaurant waterward in 1998 as evidenced by the site
plan he provided as well as the no-rise certification issued to Petitioner for this proposed
development. At that time, Petitioner’s proposed development did not require a CAMA permit
because his property was outside of this Commission’s jurisdiction in that the Public Trust
Shoreline AEC did not exist until August 1, 2000. Petitioner’s expansion plans were stalled due
to the substantial flooding of the restaurant when Hurricane Floyd made landfall in eastern North
Carolina in September 1999. This unanticipated hardship led to unexpected financial obligations
in repairing the flood damage to the restaurant. Without such hardship, Petitioner would have
been able to pursue construction of the proposed development without any consideration of an
AEC because it had not been established by rule at this time. Therefore, the strict application of
the 30-foot buffer rule causes Petitioner an unnecessary hardship because absent the hurricane
damage, Petitioner would have been able to construct the proposed development without any
oversight under CAMA. Furthermore, to strictly apply standards that were not in effect when the
proposed project began constitutes an undue and unnecessary hardship on Petitioner.

II. Do such hardships result from conditions peculiar to the petitioner’s property, such
as location, size, or topography of the property? Explain.

Petitioners’ Position: Yes.

The property flooded as a result of Hurricane Floyd on September 16, 1999. The
property had never flooded before, including Hurricane Fran. The water level was five and one-
half feet inside the restaurant (see attached photos). After repairs were made and the business
was operating again, it was not economically feasible to construct additions for some time. (The
last note for the flood damage repairs and equipment replacement was paid in April 2011.) The

6
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thirty foot setback rule became effective August 1, 2000. So the flooding conditions at the
property location caused the additions not to be made before the rule went into effect.

Staff’s Position: Yes.

Staff contends that Petitioner’s hardship is caused by conditions somewhat peculiar to
this property. Its location was not in an AEC when planned, but was encompassed when the
Public Trust Shoreline was established in 2000. Even though the existing restaurant abuts the
neighboring creek, Petitioner received a no-rise certification prior to Hurricane Floyd in 1998,
stating that the proposed development would not cause a rise in the water surface elevation
upstream of the site. The substantial flooding caused by Hurricane Floyd was unique given the
location of the property and existing restaurant actually on the banks of Holly Shelter Creek in
that the hurricane made landfall within this region of the Cape Fear River Basin. Staff also notes
that the location of this property is distinctive because of its rural character and limited
development of neighboring properties thus there would be negligible impact to the vistas of
neighboring properties due to the proposed development.

III. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioners’ Position: No.

The flood and timing of circumstances were beyond the control of the petitioner.

Staff’s Position: No.

Staff agrees that a combination of factors beyond Petitioner’s control unfortunately
delayed the proposed development project that began in 1998 prior to any CAMA jurisdiction
over the applicable high ground area. Therefore, events unforeseen by Petitioner created the
hardship in that he did not immediately proceed with the expansion of the existing restaurant in
1999 due the substantial damage caused by the hurricane. Consequently, the CAMA rules were
amended in August of 2000 creating the Public Trust Shoreline AEC and implementing a
required 30-foot buffer essentially encompassing all of Petitioner’s proposed development.

IV.  Will the variance requested by the Petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the Commission; (2) secure

the public safety and welfare; and (3) preserve substantial justice? Explain.

Petitioners’ Position: Yes.

The variance will be consistent with the spirit, purpose and intent of the rules, standards
and orders issued by the Commission. Forty-seven percent of the addition will be uncovered,
slatted walkway or deck that will allow stormwater to pass through (i.e. not impervious). All of
the structures except for the support pilings will be above the 100 year flood elevation. None of

7
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the addition will be beyond the normal water line of Shelter Creek. The first 1.5” of the
stormwater from the impervious section of the addition will be retained on-site. Therefore, the
additions will have minimal if any impact on water quality in Shelter Creek.

The variance will secure public safety and welfare. None of the addition will extend over
or into Shelter Creek. And, the attached engineer’s No-Rise certification shows that the addition
will not cause a rise in water levels in the Creek in the event of a 100-year flood. Even the
flooding of Hurricane Floyd did not cause any portion of the existing restaurant to break away
and enter Shelter Creek. It is not expected that the variance will result in any detrimental
environmental impact.

The variance will preserve substantial justice. The additions could have been made prior
to the effective date of the applicable rules if not for flooding caused by Hurricane Floyd, which
caused more than 19” of rainfall in the area in three days, with a record 24-hour rainfall n
Wilmington of over 15 inches. This was far beyond any normal event and beyond the control of
the petitioner.

Staff’s Position: Yes with conditions.

Staff agrees that the variance requested by Petitioner would be consistent with the spirit,
purpose and intent of the rules; secure the public safety and welfare; and preserve substantial
justice provided that the following conditions regarding a stormwater management plan be
addressed in the variance order. Staff proposes that Petitioner be required to retrofit the site for
an innovative engineer-designed stormwater management system meeting all applicable CAMA
requirements to reduce the impacts of stormwater from impervious surfaces on the adjacent
creek. Furthermore, Petitioner shall provide the proper operation and maintenance necessary to
insure that the engineered stormwater management system functions at optimum efficiency and
insure that such obligation becomes a permanent obligation of future property owners. Also, any
proposed grading with the 30-foot buffer from the normal high water must be contoured to
prevent additional stormwater runoff to the adjacent creek. This area shall be immediately
vegetatively stabilized, and must remain in a vegetated state.

Staff feels with these conditions that the project meets the spirit, purpose, and intent of
the buffer rule, and secures public safety and welfare by reducing runoff pollution into the
marine environment. Substantial justice will be preserved by allowing Petitioner to construct the
proposed development to his existing restaurant, which was the expectation when he received his
no-rise certification in 1998 before Hurricane Floyd and the creation of the Public Trust
Shoreline AEC and the 30-foot buffer within that AEC.
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Attachment D

Petitioners’ Variance Request Petition and Attachments



JUL 15 201 JUL 13 2011
: N.C. ATTORNEY GENERAL
' DCM-MHD CITY Environmental Division
CAMA VARIANCE REQUEST FORM \ DCM FORM 11
DCM FILE No.:

PETITIONER’S NAME Stephen C. Holland
COQUNTY WHERE THE DEVELOPMENT IS PROPOSED Pender

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07J
.0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a regularly
scheduled CRC meeting to be eligible for consideration by the CRC at that meeting. 15A
N.C.A.C. 07] .0701(e). The final set of stipulated facts must be agreed to at least four (4) weeks
prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The dates of
CRC meetings can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if
the Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 077 .0701(b).

VARIANCE CRITERIA
The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the petitioner unnecessary hardships? Explain the hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as
the location, size, or topography of the property? Explain.

(c) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys
may not represent others at guasi-judicial proceedings such as a variance hearing before the
Commission. These opinions note that the practice of professionals, such as engineers, surveyors or



contractors, representing others in quasi-judicial proceedings through written or oral argument, may be
considered the practice of law. Before you proceed with this variance request, you may wish to seek the
advice of counsel before having a non-lawyer represent your interests through preparation of this
Petition.

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and
includes:

R R ORRKKRKRK K

<

The name and location of the development as identiﬁed on the permit application;

A copy of the permit decision for the development in question;

A copy of the deed to the property on which the proposed development would be located;
A complete description of the proposed development including a site plan;

A stipulation that the proposed development is inconsistent with the rule at issue;

Proof that notice was sent to adjacent owners and objectors, as required by 15A N.C.A.C.
073 .0701(c)(7):

Proof that a variance was sought from the local government per 15A N.C.A.C. 07J
.0701(a), if applicable;

Petitioner’s written reasons and arguments about why the Petitioner meets the four
variance criteria, listed above;

A draft set of proposed stipulated facts and stipulated exhibits. Please make these
verifiable facts free from argument. Arguments or characterizations about the facts should
be included in the written responses to the four variance criteria instead of being included
in the facts.

This form completed, dated, and signed by the Petitioner or Petitioner’s Attorney.

Due to the above information and pursuant to statute, the undersigned hereby requests a variance.
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Signatyfe of Petitioner or Attorney

Stephen C. Holland

Date

Printed Name of Petitioner or Attorney

Email address of Petitioner or Attorney

8315Hwy S3 E 910-259-4195

Mailing Address Telephone Number of Petitioner or Attorney
Burgaw NC 28425 910-259-3399

City State Zip  Fax Number of Petitioner or Attorney

DELIVERY OF THIS HEARING REQUEST

This variance petition must be received by the Division of Coastal Management at least six (6)
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A
copy of this request must also be sent to the Attorney General's Office, Environmental Division.

15AN.C.A.C. 077 .0701(e).

Contact Information for DCM:

By mail, express mail or liand delivery:
Director '

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 28557

By Fax:
(252) 247-3330

By Email:

Check DCM website for the email
address of the current DCM Director
www.nccoastalmanagement.net

Revised: February 2011

Contact Information for Attorney General’s Office:

By mail:

Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001

By express mail:
Environmental Division
114 W. Edenton Street
Raleigh, NC 27603

By Fax:
(919) 716-6767



The following is an itemized list ¢f responses to the checklist items from the CAMA
Variance Request Form.

. Name and Location cf Development as ldentified on Permit Application:  Steven C.
Holland, 8315 NC Highway 53 East, Burgaw, NC 28425.

A copy cf the permit decision for the development in question: Attached.

A copy cf the deed to the property on which the proposed development would be located:
Attached

Description cf Proposed Development: Proposed construction of an addition to an
existing restaurant on Shelter Creek in Pender County. The addition includes a 28" x 28’
(784 square feet) covered, elevated porch, a 6’ x 24’ (144square feet) elevated, wood
slatted walkway, and a 20” x 28’ (560 square feet) uncovered, elevated, wood slatted
deck. Site plan is attached.

Stipulation: The proposed development is inconsistent with the rule at issue (15 NCAC
TH .0209 (d)(10).

Procfthat notice was sent to aajacent owners and oktjectors, as required by 15A
N.C.A.C. 077 .0701(c)(7): Attached.

Reasons why the Petitioner meets the four variance criteria:

(a) Will strict application of the applicable development rules, standards, or
orders issued by the Commission cause the petitioner unnecessary hardships?
Explain the hardships.

Hardship will be caused because restaurant additions that were planned prior
to the effective date of the applicable rules will not be allowed under the
applicable rules. The restaurant depends upon its character and location on the
Creek as a main attraction for customers. The additions were planned on the
Creek frontage of the restaurant because they would not benefit the business if
constructed otherwise.

(b) Do such hardships result from conditions peculiar to the petitioner's property
such as the location, size, or topography of the property? Explain.

Yes. The property flooded as a result of Hurricane Floyd on September 16,
1999. The property had never flooded before, including Hurricane Fran. The
water level was five and one-half feet inside the restaurant (see attached
photos). After repairs were made and the business was operating again, it was
not economically feasible to construct the additions for some time. (The last
note for the flood damage repairs and equipment replacement was paid in
April 2011.) The thirty foot setback rule became effective August 1, 2000. So



the flooding conditions at the property location caused the additions not to be
- made before the rule went into effect.

(c) Do the hardships result from actions taken by the petitioner? Explain.

No. The flood and timing of circumstances were beyond the control of the
petitioner.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the
'Commission; (2) secure the public safety and welfare; and (3) preserve
substantial justice? Explain.

The variance will be consistent with the spirit, purpose and intent of the rules,
standards and orders issued by the Commission. Forty-seven percent of the
addition will be uncovered, slatted walkway or deck that will allow
stormwater to pass through (i.e. not impervious). All of the structures except
for the support pilings will be above the 100 year flood elevation. None of the
addition will be beyond the normal water line of Shelter Creek. The first 1.5”
of stormwater from the impervious section of the addition will be retained on-
site. Therefore, the additions will have minimal if any impact on water
quality in Shelter Creek.

The variance will secure public safety and welfare. None of the addition will
extend over or into Shelter Creek. And, the attached engineer’s No-Rise
certification shows that the addition will not cause a rise in water levels in the
Creek in the event of a 100-year flood. Even the flooding of Hurricane Floyd
did not cause any portion of the existing restaurant to break away and enter
Shelter Creek. It is not expected that the variance will result in any detrimental
environmental impact.

The variance will preserve substantial justice. The additions could have been
made prior to the effective date of the applicable rules if not for flooding
caused by Hurricane Floyd, which caused more than 19” of rainfall in the area
in three days, with a record 24-hour rainfall in Wilmington of over 15 inches.
This was far beyond any normal event and beyond the control of the
petitioner. ‘

Drcft set cf proposed stipulated facts and stipulated exhibits:

(a) The original No-Rise Certification for the proposed additions was dated
August 23, 1998.

. (b) Hurricane Floyd made landfall at Cape Fear on September 16, 1999.
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Pehder County
Planning and Community Development

Planning Division
805 S. Walker Street

) PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295
www.pendercountync.aov

May 23, 2011
HAND DELIVERED gcfl '

Stephen C. Holland
8315 NC Highway 53 East
Burgaw, NC 28425

RE:  DENIAL OF CAMA MINOR DEVELOPMENT PERMIT
APPLICATION NUMBER- PC 2011-03
PROJECT ADDRESS- 8315 NG Highway 53 East, Burgaw, NC 28425

Dear Mr. Holland:

After reviewing your application in conjunction with the development standards required by the
Coastal Area Management Act (CAMA) and our locally adopted Land Use Plan and Ordinances, it is my
determination that no permit may be granted for the project which you have proposed.

This decision is based on my findings that your request violates NCGS 113A-120(a)(8) which
requires that all applications be denied which are inconsistent with CAMA guidelines and Local Land Use
Plans. You have applied to construct an addition to an existing restaurant consisting of a 28' x 28" (784
square feet) covered, elevated porch, a6' x 24' (144 square feet) elevated, wood slatted walkway, and a 20'
X 28' (560 square feet) uncovered, elevated, wood-slatted deck, which is inconsistent with 15 NCAC 7H
0209 (d)(10), which states that: -

Within the Coastal Shorsfines category (estuarine and public trust shorefine AECs), new development

shall be located a distance of 30 feet ianaward of the normal water leve! or normal high water level,

with the exception of the following: ]
(A) Water-dependent uses as described in Rule 07H .0208(a)(1) of this Section;
(B) Pile-supported signs (in accordance with local requiations);
(C) Post- or pile-supported fences;
(D) Elevated, slatted, wooden boardwalks exclusively for pedestrian use and six feet in width or
less. The boardwalk may be greater than six feet in width if it is to serve a public use or need;
(E) Crab Shedders, if uncovered with elevated trays and no associated impervious surfaces except
those necessary to protect the pump;
(F) Decks/Obssrvation Decks fimited to Slatted, wooden, elevated and unroofed decks that shall
not singularly or collectively exceed 200 square feet; ‘
(G) Grading, excavation and landscaping with no wetland fill except when required by a
permitted shoreline stabilization project. Projects shall not increase stormwater runoff to
adjacent estuarine and public trust waters; :
(H) Development over existing impervious surfaces, provided that the existing impervious surface
is not increased and the applicant designs the project to comply with the infent of the rules to
the maximum extent feasible; , ‘
() Where application of the buffer requiremnent would preciude placement of a residential
Structure with a footprint of 1,200 Square feet or less on lots, parcels and tracts plafted prior to
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June 1, 1999, development may be permitted within the buffer as required in Subparagraph
{d)(10) of this Rule, providing the following criteria are met:
(i) Development shall minimize the impacts to the buffer and reduce runoff b y limiting
land disturbance to only so much as is necessary to construct and provide access to
the residence and to allow instaliation or connection of utilities such as water and
sewer; and
(i)} The residential structure development shall be located a distance landward of the
normal high water or normal water level equal to 20 percent of the greatest depth of
the lot. Existing structures that encroach into the applicable buffer area may be
replaced or repaired consistent with the criteria set out in Rules .0201 and .0211 in
Subchapter 07J of this Chapter; and
(J) Where application of the buffer requirement set out in 154 NCAC 07H .0209(d)(10) would
preclude placement of a residential Structure on an undeveloped lot platted prior to June 1,
1999 that are 5,000 square feet or fess that does not require an on-site seplic system, or on an
undeveloped lof that is 7,500 Square feet or less that requires an on-site septic system,
development may be permitted within the buffer if all the following criteria are met-
(i) The lot on which the proposed residential structure is to be located, is located
between: ,
() Two existing waterfront residential structures, both of which are within 100
feet of the center of the lot and at least one of which encroaches into the
buffer; or
() An existing waterfront residential structure that encroaches info the buffer
‘and & road, canal, or other open body of water, both of which are within 100
feet of the center of the lot:
(i) Development of the Iof shall minimize the impacts to the buffer and reduce runoff by
limiting land disturbance to ont y s0 much as is necessary to construct and provide
aceess to the residence and to allow installation or connection of utilities;
(iii) Placement of the residential structure and pervious decking may be aligned no
further into the buffer than the existing residential structures and existing pervious
decking on adjoining lots;
(iv) The first ong and one-half inches of rainfall from all impervious surfaces on the fot
shall be collected and contained on-site in accordance with the design standards for
stormwater management for coastal counties as specified in 154 NCAC 02H .1005,
The stormwater management System shall be designed by an individual who mests
applicable State occupational licensing requirements for the type of system proposed
and epproved during the permit application process. If the residential structure
encroaches info the buffer, then no other impervious surfaces will be allowed within
the buffer; and :
{v) The lots must not be adjacent to waters designated as approved or conditionaly
approved shellfish waters by the Shellfish Sanitation Section of the Division of
Environmental Heaith of the Department of Environment and Natural Resources.

As proposed, the 28' x 28' covered, elevated porch is located within 30" of normal water level and does not
meet the above criteria for an exception to development within the Public Trust Shoreline AEC buffer.

In addition, though slatted, elevated, wooden and uncovered deck/observation decks meet the exception
criteria detailed in provision (F), the area of your proposed 20 x 28' deck exceeds 200 square feet. The site
drawing provided indicates that approximately 280 square feet of decking is proposed within 30' of Normal
Water Level, exceeding the allowable area,
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Should you wish to appeal my decision to the Coastal Resource Commission or request a variance
from that group, please contact me so | can provide you with the proper forms and any other information you
may require. The Division of Coastal Management central office in Morehead City must receive appeal
notices within twenty (20) days of the date of this Jetter in order to be considered.

Respectfully yours,

Kenneth E. Vafier, LPO
Pender County

PO Box 1519

Burgaw, NC 28425

ce: Heather Coats, DCM Field Representative



spder-Gid - Deed Search

tp://gis.pendercournync. gov/ ROULSCArcly aciault.aspx

The office of the Register of Deeds for Pender County hereby DISCLAIMS, and the user hereby WAIVES
any warranty, implied or otherwise, as to the correctness of the information contained herein.

Deed Book: 3705 Page: 0024 .jpg Zoomin ZoomOQOut Previous

Faye Teachey Prome

- .

A T S S pyletizter of Deude
ENUE STAP: g75e. 00 ‘Cmnt)v. N

LRI Bores pooa i,

N Repiete o 8220 IR, e
Wit gy Adows
) “,m« ..... mis

Excise Tax 3750 00

Parcel Numbel 24658-000L #3351-67-9794-0000

Mail after recording to

This instrument was prepared C. Kenan, Jr.: Moore & Kenan Attorneys at Law; P.O, Box 957; Burgaw, NC 28425
Brief Description for the index l 0.50 and 6 Acre Tracts in Holly Township l

NORTH CAROLINA GENERAL WARRANTY DEED

THIS DEED made on the 4™ day of November, 2009, by and b

GRANTOR GRANTEE
GENE O. WALLACE and wife, STEPHEN CARROLL HOLLAND (Divorced)
SANDRA A. WALLACE

Enter in appropriate block for each party: name, address, and, if appropriate, character of entity, e.g., corporation or parnership.

The designation Grantor and Grantee as used herein shall include said parties, their heirs, successors, and assigns, and shall include
i plural, line, feminine or neuter as required by context.

WITNESSETH, the Grantor, for a valuable consideration paid by the Grantee, the receipt of which is hereby
acknowledged, has and by these presents does grant, bargain, sell and y unto the Grantee in fee simple, all that
certain lot or parcel of land situated Holly Township, Pender County, North Carolma and more particularly described as

follows:

TRACTNO. 1:

Beginning at a point on the Northern Edge of Shelter Creek, said point being the third corer of the tract of land
containing 35 acres, described in a deed by J. 1. Chadwick to Mrs. D. V. Learned (Mrs. Laura A. Learned) in
Book 167, at Page 112, and running with the third line in said referred to deed North 15 degrees East to the
present recognized Southern right-of-way line of U.S. Highway No. 53, and running thence with the Southern
right-of-way line of said highway westwardly to the Northeast corner of Lot No. 1 as shown on 2 map of the
subdivision of Laura A. Leamed, dated July 15, 1959, recorded in Map Book 7, at Page 12 running thence with
the Eastemn line of said Lot No. 1 to the edge of Shelter Creek; thence Eastwardly with the Creek to the

Beginning.

N. C. Bar Assoc. Form No. 3 © 1977
Printed by Agreement with the N.C. Bar Assoc.#003 [_{
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And being all of “TRACT NO. 2” as described in deed dated 3 July 1962 from Laura A. Learned (Widow) to
Oliver L. Wallace and wife, Isabelle M. Wallace (Deceased), recorded in Deed Book 371, at Page 371 Pender

County Registry.

Located in Holly Township, Pender County, North Carolina adjacent to the Southein right-of-way of N.C.

Highway Ne. 53’s 100 foot right-of-way approximately 8 miles East of the Town of Burgaw and being more
fully described as follows, to wit:

BEGINNING at a point on Shelter Creek (or river) opposite the mouth of a large ditch, said Beginning point is 2
comer of Gene O. Wallace’s Oliver L. Wallace and wife tract or lot that was heretofore conveyed to him by
deed on September 1, 1964, said deed being duly recorded in Deed Book 381, at Page 425 in the Pender County
Register of Deeds Office; running thence from said beginning point with the center of said large ditch, it
forming the Eastern line of said Gene O. Wallace tract North 15 degrees 00 minutes East (as heretofore
surveyed) to a point in the South right-of-way line of N.C, Highway 53’s 100" right-of-way; thence with said
right-of-way line North 78 degrees 57 minutes East 645.00 feet to an iron pipe located in said right-of-way line
at a point South 05 degrees 00 minutes West 52.10 feet from a steel nail in the centerline of the highway that
marks a corner of a 46.88 acres tract of land surveyed for Oliver L. Wallace in November 1963 by M. R.
Walton; said steel nail is located in said centerline at a point South 5 degrees 00 minutes West 52.93 feet from
an iron pipe in the Eastem line of said 46.88 acre tract on the North side of the highway; thence South 05
degrees 00 minutes West 818.15 feet; more or less, (passing over an inline iron pipe at 803.15 feet) to a point at
the water line of Shelter Creek; thence down and with said water line as it meanders to the BEGINNING,
containing 6 acres more or less.

TO HAVE AND TO HOLD the aforesaid lot or parcel of land and all privileges and appurtenances thereto
belonging to the Grantee in fee simple.

And the Grantor covenants with the Grantee, that Grantor is seized of the premises in fee simple, has the right to
convey the same in fee simple, that title is marketable and free and clear of all encumbrances, and that Grantor
will warrant and defend the title against the lawful claims of all persons whomsoever except for the exceptions
hereinafter stated.

Title to the property hereinabove described is subject to the following exceptions:

. Pender County and ad valorem taxes for the year 2010 and subsequent years.
. Restrictions of record, if any.

. Pender County zoning and subdivision ordinances.

. Utility, roadway and other easements of record, if any.

FNETN .

IN WITNESS WHEREOF, the Grantors have hereunto set their respective hands and seals on the day and
year first above written.

N. C. Bar Assoc. Form No. 3 © 1977
Printed by Agreement with the N.C. Bar Assoc.#003
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Gene 0. Wallace

(SEAL)

STATEOF /7 Jzeme_
COUNTY OF < pzzz a2 2

I /%slt.— gfzﬁﬁfﬁ , a Notary Public of the aforesaid County and State do
hereby certify that Gene O. Wallale (the “Signatory”) personally appeared before me this day and
acknowledged the execution of the foregoing instrument.

1 certify that the Signatory personally appeared before me this day and (check one of the following and mark
through all blank lines or spaces-in the certificate)
— 1 have personal knowledge of the identity of the Signatory; or
; 1 have seen satisfactory evidence of the Signatory’s identity, by a current state or federal

identification with the Signatory’s photograph in the form of: (check one of the following):

v~ adriver’s license; or

— in the form of —— ;or

~— a credible witness has sworn to the identity of the Signatory.

The Signatory acknowledged to me that he/she voluntarily signed the foregoing instrument for the

purpose stated and in the capacity indicated.

Witness my hand and official stamp or seal this the 2 day of-Oeteber; 2009.
» 1 November

Notary Public

Notgizy Putiic, Merdes
Print Name: e Convrission F-oiree Apd 4, 2018
(Notary Public must sign exactly as on notary seal)

(NOTARY SEAL)
My Commission Expires:

N. C. Bar Assoc. Form No. 3 © 1977
Printed by Agreement with the N.C. Bar Assoc.#003
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) (SEAL)
Sandra & Wallace

st or S Lae)
COUNTY OF s Dzzes2cZ>

acknowledged the execution of the foregoing instrument.

through all blank lines or spaces in the certificate)
~—— 1 have personal knowledge of the identity of the Signatory; or

y~"a driver’s license; or
~—— in the form of

P

Ll e
WA I B gy e,
v. ister of Dewds ':.‘;;’:Y‘P:‘_lv:ttc

1, ﬁ Z /EZL = {%‘ o~ _, aNotary Public of the aforesaid County and State do
hereby certify that Sandra &. Wallace (thé “Signatory”) personaily appeared before me this day and

T certify that the Signatory personally appeared before me this day and (check one of the following and mark

L— 1have seen satisfactory evidence of the Signatory’s identity, by = current state or federal
identification with the Signatory’s photograph in the form of: (check one of the following).

;or

purpose stated and in the capacity indicated.

Notary Public
Notsey Pubiic, Melve
Print Name:
(Notary Public must sign exactly as on notary seal)

My Commission Expires:

N. C. Bar Assoc. Form Ne. 3 © 1977
Printed by Agreement with the N.C. Bar Assoc.#003

—— _a credible witness has sworn to the identity of the Signatory.
The Signatory acknowledged to me that he/she voluntarily signed the foregoing instrument for the

Witness my hand and official stamp or seal this the z day of‘-,%stebﬁ, 2009,

(NOTARY SEAL) }

hent ber

7/11/2011 12:12 PM
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Name § /fﬁ/{éw l/? /7/6’ //f’?"‘t 5/ PENDER COUNTY PLANNING

LAND OWNER

Address 2{? }f /‘/W;;? (:( EA";?A
City gﬁz Lfe:;:/‘?"k" state _A/; . Zip,zr{ZZZSPhone ‘/2'//7‘/:‘5”5‘”5'7{/J7

Email

AUTHORIZED AGENT

Name

Address

City State Zip Phone

Email

r directions fo sue If not oceanfront, what is the name of the

pir AC fy‘?f//ﬁ/ SEIE (e A

DESCRIPTION OF PROJECT: (List all proposed construction and land disturbance.)

SIZE OF LOT/PARCEL: square feet g Q : 5 acres
PROPOSED USE: Residential [] (Single-family [] Multi-family Commercial/Industrial Other

Jaﬂ/& 0 Zg é’ applies

COMPLETE EITHER (1) OR (2) BELOW (Contact your Local Permit Officer if you eyu;{ i;re W tch A
to your property): &

LOCATION OF PROJECT: (Address, street name an
adjacent waterbody.) _

(1) OCEAN HAZARD AECs: TOTAL FLOOR AREA OF PROPOSED STRUCTURE: _____ square feet (includes
air conditioned living space, parking elevated above ground level, non-conditioned space elevated above ground level but
excluding non-load-bearing attic space)

(2) COASTAL SHORELINE AECs: SIZE OF BUILDING FOOTPRINT AND OTHER IMPERVIOUS OR BUILT
UPON SURFACES: / L/" square feet (includes the area of the roof/drip line of all buildings, driveways, covered decks,
concrete or masonry patios, etc. that are within the applicable AEC. Attach your calculations with the project drawing.)

STATE STORMWATER MANAGEMENT PERMIT: Is the project located in an area subject to a State Stormwater
Management Permit issugd by the NC Division of Water Quality?
YES NO

If yes, list the total built upon area/impervious surface allowed for your lot or parcel: square feet.




OTHER PERMITS MAY BE REQUIRED: The activity you are planning may require permits other than the CAMA
minor development permit, including, but not limited to: Drinking Water Well, Septic Tank (or other sanitary waste
treatment system), Building, Electrical, Plumbing, Heating and Air Conditioning, Insulation and Energy Conservation, FIA
Certification, Sand Dune, Sediment Control, Subdivision Approval, Mobile Home Park Approval, Highway Connection, and
others. Check with your Local Permit Officer for more information.

STATEMENT OF OWNERSHIP:

I, the undersigned, an applicant for a CAMA minor development permit, being either the owner of property in an AEC or a
person authorized to act as an agent for purposes of applying for a CAMA minor development permit, certify that the person
listed as landowner on this application has a significant interest in the real property described therein. This interest can be
described as: (check one)

/4 /b7
_Van ?ner or record title, Ttle is vested in P alad , see Deed Book _ /(2 //
page / / in the “god’ e Co’unty Registry of Deeds.

an owner by virtue of inheritance. Applicant is an heir to the estate of : ;
probate was in County.

if other interest, such as written contract or lease, explain below or use a separate sheet & attach to this application.

NOTIFICATION OF ADJACENT PROPERTY OWNERS:
[ furthermore certify that the following persons are owners of properties adjoining this property. I affirm that [ have given
ACTUAL NOTICE to each of them concerning my intent to develop this property and to apply for a CAMA permit.

(Name) (Address)
(1) [SAv bawsrs (m«’/)/ Q/f A /wéﬁa?ac’/ﬁ /Um ’{/ 28995
)] M,!A'Y‘cf Wy‘)‘:l\mr iﬁh }7"\_/-, i £ }Z@mw /V C. ,.z’? gz S
3)
4)
ACKNOWLEDGEMENTS:

1, the undersigned, acknowledge that the land owner is aware that the proposed development is planned for an area which
may be susceptible to erosion and/or flooding. I acknowledge that the Local Permit Officer has explained to me the particu-
lar hazard problems associated with this lot. This explanation was accompanied by recommendations concerning stabiliza-
tion and floodproofing techniques.

I furthermore certify that I am authorized to grant, and do in fact grant, permission to Division of Coastal Management staff,
the Local Permit Officer and their agents to enter on the aforementioned lands in connection with evaluating information
related to this permit application.

& 0yt

Landowneyér person authorized to act as his/her agent for purpose of filing a CAMA permit application

This thei/;%;"‘:;) dayof 7 ,20 /Z—/

This application includes: general information (this form), a site drawing as described on the back of this application, the
ownership statement, the Ocean Hazard AEC Notice where necessary, a check for $100.00 made payable to the locality, and
any information as may be provided orally by the applicant. The details of the application as described by these sources are
incorporated without reference in any permit which may be issued. Deviation from these details will constitute a violation of
any permit. Any person developing in an AEC without permit is subject to civil, criminal and administrative action.
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May 28, 2011
Stephen Hollan
o? andps Shelter greek Fish Camp
8315 NC HWY 53 East
Burgaw, N.C. 28425
TO IT MAY CONCERN:

This is to certify that I did make a hydraulic analysis roposed_additions
to Holland's Shelter (Creek Fish Camp as _shown in the NO RIS S RTIFICATION
STUDY ’ADDITI N TO HOLLAND'S SHELTER CREEK FISH CAMP" Dated 23_August 1998
and REVISED 22 May 2000_and found that the proposed additions alon with the
roposed mitigation would not increase the flood stgges upstream o the "Fish
amp™. Pleasé note that one of the additions included a 4 foot projection

Qut over the water--1t was known then and now that the projection was a

worst case scenario’ for the "next to the road” addition and the other
addition was also a "worst case scenario™ to put Mr. Holland's add1twons
under the worst reasonable test from a "hydraulic standpoint", The additions
plus the mitigation to offset the add1t1ons did not cause a rise in the water
surface upstréam of the "Fish Camp”.

This proposal has been reviewed and I find no reason t0 alter the findings of

that or1%1na1 Certification, Hydraulically, th ose additions can be

subst1tu ed for other additions/changes at the "Fish Camp™ on a square foot
%quare foot basis anywhere on thée “"Fish Camp prem1ses without

vnva Tdating the previous findings.

SEAL
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REVISED

NO-RISE CERTIFICATION STUDY
PENDER COUNTY, NORTH CAROLINA
ADDITIONS TO HOLLAND’S SHELTER CREEK FISH CAMP
8315 NC HWY 53 EAST, BURGAW, N.C. 28425

MR. STEPHEN HOLLAND

HOLLAND’S SHELTER CREEK FISH CAMP
8315 NC HWY 53 EAST

BURGAW, N.C. 28425

‘_.?.,
-

STUDY AND HYDRAULIC ANALYSES PERFORMED BY: LLOYD A. TYNDALL, P.E.

LLOYD A. TYNDALL, PROFESSIONAL ENGINEER,
NORTH CAROLINA LICENSE -- P.E. 4848 -- R.L.S. 871
234 WINDEMERE ROAD
WILMINGTON, NORTH CAROLINA 28405-4026

23 AUGUST 1998

_ REVISED 22 MAY 2000

L T




ENGINEERING "MANUAL" NO-RISE CERTIFICATION

THIS IS TO CERTIFY THAT I AM A DULY QUALIFIED ENGINEER LICENSED TO PRACTICE
PROFESSIONAL ENGINEERING IN THE STATE OF NORTH CAROLINA. -

IT IS TO FURTHER CERTIFY THAT THE ATTACHED TECHNICAL DATA SUPPORTS THE FACT
THAT THE CONSTRUCTION OF PROPOSED ADDITIONS TO AN EXISTING BUILDING AND THE
CLEARING WITH OPTIONAL GRASSING WILL NOT CAUSE A RISE IN THE WATER SURFACE
FLEVATION UPSTREAM OF THE SITE. THE PROPOSED CONSTRUCTION CONSISTS OF TWO
ADDITIONS -- #1. A 20’ X 28’ ADDITION AND #2. A 28" X 30’ ADDITION AND THE
DESIGNATED CLEARING OF BRUSH AND LOW LIMBS AT HOLLAND’S SHELTER CREEK FISH
CAMP LOCATED ON NC HIGHWAY 53 EAST AS SHOWN ON EXHIBIT H. THE CONSTRUCTION IS
SITUATED BETWEEEN NC HIGHWAY 53 AND THE NORMAL WATER LINE OF HOLLY SHELTER
CREEK. THE CLEARING WITH OPTIONAL GRASSING TO MITIGATE THE REDUCED CONVEYANCE
IN THE FLOODPLAIN CONSISTS OF FOUR TRACTS CONTAINING 3188 SQUARE FEET, SEE
EXHIBIT H.

THIS HYDRAULIC ANALYSIS WAS REQUESTED BY STEPHEN HOLLAND TO PUT THE
CONSTRUCTION OF THE PROPOSED ADDITIONS TO HOLLAND’S SHELTER CREEK FISH CAMP IN
COMPLIANCE WITH THE PENDER COUNTY FLOOD DAMAGE PREVENTION ORDINANCE,

BASED ON THE PENDER COUNTY FLOOD INSURANCE STUDY, THE 100-YEAR OR BASE FLOOD
ELEVATION HAS NOT BEEN ESTABLISHED FOR THIS SITE. THE SITE IS IN AN UN-
NUMBERED ZONE A. RECENT CHANGES IN THE PENDER COUNTY FLOOD DAMAGE PREVENTION
ORDINANCE REQUIRE THAT THE BUILDING FLOOR IN AN UNNUMBERED ZONE A BE NO LESS
THAN 2 FEET ABOVE THE HIGH WATER MARK OF HURRICANE FRAN--SEPTEMBER 1996. THE
HYDRAULIC ANALYSES IN THIS STUDY USED AN ASSUMED DATUM.

23 AUGUST 1998 ]
REVISED 22 MAY 2000 PROFESSIONAL ENGINEER

234 WINDEMERE ROAD
WILMINGTON, N.C. 28405-4026

SEAL:
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WartoNn ENGINEERING LAe m ed

July 11, 2011

Barry and Wanda Washington
8274 NC Hwy 53 E
Burgaw, NC 28425

re. CAMA Minor Permit Variance Request

Dear Mr. And Mrs. Washington,

I am writing to notify you that Steve Holland is submitting a Petition requesting a Variance
for a CAMA Minor Development Permit for Holland’s Shelter Creek Restaurant. You are
being notified because you are an adjacent property owner.

This notification is required by Title 15A of the North Carolina Administrative Code Chapter
7, Subchapter 07J .0701(c) (7). You are not required to respond. If you do wish to réspond,
please contact Heather Coats, NCDENR, 127 Cardinal Drive Extension, Wilmington, NC
28405 (tel: 910-796-7424).

The Variance is being requested to allow additions and improvements to the existing
restaurant.

If you have any questions, please call me at 910-259-4800

Sincerely,

@MWﬁ

Mark Walton
N.C. Professional Engineer
Registration No. 16879

Adjacent Property Notification '
Tel: 910-259-4800 PO Box 895, Burgaw, North Carolina, 28425 Fax: 910-259-1779
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Event Summary
National Weather Service, Raleigh NC

Hurricane Floyd Floyd, September 1999

{Click the image to enlarge.)’

Overview

Hurricane Floyd impacted the East Coast of the United States from September 14 to 18, 1999. The greatest
damages were aiong the eastern Carolinas northeast into New Jersey, and adjacent areas northeastward along the
east coast into Maine. Hurricane Floyd produced more human misery and environmental impact in North Carolina than
any disaster in memory. The 15-20 inches of rain that feil across the eastern half of the state caused every river and
stream to flood. There were 57 deaths in the United States directly attributed to Floyd, and flood damage estimates
range near $6 billion. Many rivers set new flood records. Whole communities were underwater for days, even weeks
in some areas. Thousand's of homes were lost. Crop damage was extensive. The infrastructure of the eastern
counties, mainly roads, bridges, water plants, etc., was heavily damaged.

Tropical Summary

Floyd's origin can be traced to a tropical wave that emerged from western Africa on September 2, 1999. Tropical
Depression Eight formed September 7 about 1000 miles east of the Lesser Antilles). The system was upgraded to
Tropical Storm Floyd on September 8. Floyd became a hurricane at 8 a.m. Eastern Daylight Time (EDT)on
September 10. Early on September 12, Floyd turned west and began a major strengthening episode. Hurricane Floyd
reached its peak intensity on September 13 when sustained winds reached 156 miles per hour (mph) and the central
pressuré dropped to 27.20 inches of mercury. This was at the top end of Category 4 intensity on the Saffir-Simpson
Hurricane Scale.

Satellite Imagery of Hurricane Flojgd aon 1999/09/15 at 2018Z

{Click the image to enlarge.)

Floyd came within 110 miles of Cape Canaveral as it paralleled the Florida coast on September 15. Floyd then
moved sfightly east of north and increased in forward speed, coming ashore near Cape Fear, North Carolina, at 2:30
a.m. on September 16. At the time of landfall, Floyd was a Category 2 hurricane with maximum winds of 104 mph.
Floyd continued to accelerate north-northeast after landfall. Its center passed over extreme eastern North Carolina
and over Norfalk, Virginia. Floyd then weakened to a tropical storm and moved swiftly along the coasts of the
Delmarva Peninsula and New Jersey, reaching Long Island by 8 p.m. September 16. The system was extratropical
by the time it reached the coast of Maine at 8 a.m. September 17.

Hurricane Floyd Track



(Click the image to enlarge.)

Sustained tropical storm force winds and gusts close to hurricane strength were recorded at many locations from the
Florida Keys to New York. Sustained winds of 96 mph with gusts to 122 mph were measured by a University of
Oklahoma portable anemometer (10-meter height) near Topsail Beach, North Caralina, around 3 a.m. on September
16. Storm surge values as high as 10 feet were reported along the Nerth Carolina coast.

Heavy Rains and Flooding

Much of Floyd's impact was due to extreme rainfall. Atthough Floyd was moving quickly, its large circulation
interacted with a pre-existing frontal zone extending from centrai North Carolina through the mid-Atlantic states. This
caused the heaviest rainfall to fail along and left of Floyd's track. Rainfall totals of 4 to 12 inches were common from
northeast South Carolina through eastern North Carolina, eastern Virginia, eastern Maryland, Delaware, eastern
Pennsylvania, New Jersey, eastern New York into the Northeast. Within this region, two areas of extreme rainfatl
occurred with totals as high as 15 ta 20 inches recorded in portions of eastern North Carolina and southeast Virginia.
At Wilmington, North Carolina, the storm total of 19.06 inches included a 24-hour record of 15.06 inches. in
Yorktown, Virginia, the storm total was 18.13 inches. The second region of extreme rainfall totaled 10 to 14 inches in
parts of Maryland, Delaware, New Jersey, southeast Pennsyivania and southeast New York.

Total Precipitation from Hurricane Floyd

Hurricane Floyd Precipitation
Updated 2610/89/22

Total Precipitation less then 2 inches
B Total Precipitation of 2 to 4inches

Wl Total Precipitation of 4 to 8 inches

El Total Precipitation of 8 to 12 inches

Hl Total Precipitation of 12 to 16 inches Data analysis - Phillip Badgett

Il Total Precipitation of 16 inches or more Graphic - Jonathan Blaes
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[ ——
peptpdirdion

Fare S 10 D tEi ebest Fam BT e | b Septurihag 4.7 e



(Click the image to enlarge.)

This heavy rainfali caused widespread flooding and flash flooding from northeast South Carolina to southern New
Engtand. The flooding in North Carclina was the most damaging in the State’s history. Some rivers in eastern North
Carolina were already in flood due to 5 to 10 inches of rainfall from Hurricane Dennis which occurred about a week
prior to Floyd. The extreme rainfall produced by Floyd across the Carolinas and Virginia caused widespread flooding
on larger rivers and tributaries as well as flash flooding on smaller streams and creeks. Nine record floods accurred
on rivers in North Carolina and one in Virginia.

Satellite Image of Flooding across Eastern North Carolina

(Click the image to enlarge.)

There were 57 deaths directly attributed to Floyd, 56 in the United States and cne in Grand Bahama Island. North
Caralina reported 35 deaths directly attributed to Floyd. Of the 56 deaths, 48 were due to drowning in inland,
freshwater flooding. Vehicle related deaths accounted for 55 percent of casualties, and of these, about 80 percent
were male. Floyd was the deadliest hurricane in the United States since Agnes of 1972. Damage estimates as a
resuit of Floyd range around $6 billion. Portions of ten states were declared major disaster areas, from Florida north
to Connecticut. Whole towns were under water; roads flooded, including portions of Interstate highways; bridges
washed out; dams failed; livestock drowned; water treatment plants failed and water supplies were cut off. North
Carolina alone had damage over $3 billion, with over 7000 homes destroyed, 56,000 homes damaged, 1500 people
rescued from flooded areas, and more than 500,000 customers without electricity.

Specifically in Narth Caralina, there were 35 deaths; 7000 homes destroyed; 17,000 homes uninhabitable; 56,000
homes damaged; most roads east of 1-95 flooded; Tar River crests 24 feet above flood stage; over 1500 people
rescued from flooded areas; over 500,000 customers without electricity at some paint; 10,000 people housed in
temporary sheiters; much of Duplin and Greene Counties under water; severe agricuitural damage throughout
eastern NC; "Nothing since the Civil War has been as destructive to families here,” says H. David Bruton, the state's
Secretary of Health and Human Services...."The recovery process will be much longer than the water-going-down
process"; Wilmington reports new 24-hour station rainfall record (128 year record) with 13.38 inches and aver 19
inches for the event.

For questions regarding the web site, please contact Jonathan Blaes.

Disclaimer.
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STATE OF NORTH CAROLINA

DEPARTMENT OF JUSTICE

Roy COOPER P.0O. Box 629 REPLY TO: CURISTINE A, GOEBEL

ATTORNEY GENERAL RALEIGH, NC 27602 ENVIRONMENTAL DIVISION
TEL: (919) 716-6600
FAX: (919) 716-6767
cgochel@ncdoj.gov

TO: The Coastal Resources Commission

FROM: Christine A. Goebel, Assistant Attorney General QA@/

DATE: October 12, 2011 (for the October 26-27, 2011 CRC Meeting)

RE: Variance Request by Highland Shores Community Services Association, Inc.

(11-08)

Petitioner is a homeowners association which owns common-area property adjacent to the
Brunswick River in Bellville, Brunswick County, North Carolina. On June 22, 2011, DCM
denied Petitioner’s CAMA major permit application for an extension to, and reconfiguration of
Petitioner’s existing 30-slip docking facility. The proposed extension and reconfiguration of the
facility into deeper water does not comply with the Commission’s one-fourth width limitation to
pier lengths found in 15A NCAC 7H.0208(b)(6)(J)(iii). On September 13, 2011, Petitioner filed
this variance petition to allow the increased pier length as proposed in its permit application.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts & List of Stipulated Exhibits
Attachment C: Petitioner’s Position and Staff's Responses to Criteria
Attachment D: Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits

cc(w/attachments): ~ William A. Raney, Jr., Counsel for Petitioner, electronically
Mary L. Lucasse, CRC Counsel, electronically
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RELEVANT STATUTES OR RULES ATTACHMENT A

15A NCAC 07H .0207 PUBLIC TRUST AREAS

(a) Description. Public trust areas are all waters of the Atlantic Ocean and the lands thereunder
from the mean high water mark to the seaward limit of state jurisdiction; all natural bodies of water
subject to measurable lunar tides and lands thereunder to the normal high water or normal water
level; all navigable natural bodies of water and lands thereunder to the normal high water or
normal water level as the case may be, except privately-owned lakes to which the public has no
right of access; all water in artificially created bodies of water containing public fishing resources
or other public resources which are accessible to the public by navigation from bodies of water in
which the public has rights of navigation; and all waters in artificially created bodies of water in
which the public has acquired rights by prescription, custom, usage, dedication, or any other
means. In determining whether the public has acquired rights in artificially created bodies of water,
the following factors shall be considered:

(1) the use of the body of water by the public;

(2) the length of time the public has used the area;

(3) the value of public resources in the body of water;

(4) whether the public resources in the body of water are mobile to the extent that they can move
into natural bodies of water;

(5) whether the creation of the artificial body of water required permission from the state; and

(6) the value of the body of water to the public for navigation from one public area to another
public area.

(b) Significance. The public has rights in these areas, including navigation and recreation. In
addition, these areas support commercial and sports fisheries, have aesthetic value, and are
important resources for economic development.

(¢) Management Objective. To protect public rights for navigation and recreation and to conserve
and manage the public trust areas so as to safeguard and perpetuate their biological, economic and
aesthetic value.

(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in
Paragraph (c) of this Rule. In the absence of overriding public benefit, any use which jeopardizes
the capability of the waters to be used by the public for navigation or other public trust rights
which the public may be found to have in these areas shall not be allowed. The development of
navigational channels or drainage ditches, the use of bulkheads to prevent erosion, and the
building of piers, wharfs, or marinas are examples of uses that may be acceptable within public
trust areas, provided that such uses shall not be detrimental to the public trust rights and the
biological and physical functions of the estuary. Projects which would directly or indirectly block
or impair existing navigation channels, increase shoreline erosion, deposit spoils below normal
high water, cause adverse water circulation patterns, violate water quality standards, or
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cause degradation of shellfish waters are considered incompatible with the management policies of
public trust areas. In every instance, the particular location, use, and design characteristics shall be
in accord with the gencral use standards for coastal wetlands, estuarine waters, and public trust
areas.

15A NCAC 07H .0208 USE STANDARDS
(6) Piers and Docking Facilities.

(G) Pier and docking facility length shall be limited by:

(i) not extending beyond the established pier or docking facility length along the same

shoreline for similar use; (This restriction does not apply to piers 100 feet or less in

length unless necessary to avoid unreasonable interference with navigation or other

uses of the waters by the public);

(1i) not extending into the channel portion of the water body; and

(iii) not extending more than one-fourth the width of a natural water body, or

humanmade canal or basin.
Measurements to determine widths of the water body, canals or basins shall be made from the
waterward edge of any coastal wetland vegetation that borders the water body. The one-fourth
length limitation does not apply in areas where the U.S. Army Corps of Engineers, or a local
government in consultation with the Corps of Engineers, has established an official pier-head line.
The one-fourth length limitation shall not apply when the proposed pier is located between longer
piers or docking facilities within 200 feet of the applicant's property. However, the proposed pier or
docking facility shall not be longer than the pier head line established by the adjacent piers or
docking facilities, nor longer than one-third the width of the water body.
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STIPULATED FACTS ATTACHMENT B

10.

11.

The Applicant is the Highland Shores Community Services Association, Inc., a North Carolina
corporation (“Highland Shores”). This body, incorporated in 1999, is the Homeowner’s Association
for a subdivision, which is located in the town of Belville, Brunswick County.

Highland Shores subdivision consists of 52 single family residential lots and common areas. A copy
of the recorded subdivision map is attached as Stipulated Exhibit A.

The subdivision includes water frontage on the west side of the Brunswick River approximately .85
miles south of the Highways 17, 74, 76 bridge to Wilmington, and approximately 2 miles north of the
confluence of the Brunswick River with the Cape Fear River in the vicinity of the North Carolina State
Port in Wilmington. See Exhibit A and attached site photographs.

A Declaration of Protective Covenants for Highland Shores (Declaration) was recorded on January
21, 1999.

A 30-slip community marina was constructed by the developer in the spring of 1999 pursuant to
CAMA Major Permit 42-99.

A map of the marina was recorded in the Brunswick County Registry on June 25, 1999 and is
attached as Exhibit B.

The Declaration states that the marina is a common area and is to be owned and maintained by
Highland Shores.

The Declaration established that lot owners could purchase rights to a boat slip and that such rights
could be held only by lot owners in the subdivision.

The marina is located in the Brunswick River adjacent to a common arca owned by Highland Shores,
and so the proposed development is located within the Public Trust Areas and Estuarine Waters Areas
of Environmental Concern (AECs). While there are coastal wetlands on the site, no development is
proposed in the Coastal Wetlands AEC.

By Deed recorded on December 28, 2000 the developer conveyed to Highland Shores the common
areas of the subdivision, including the common area and amenities parcel to which the marina facility
is attached.

The Brunswick River in this location is designated as a Primary Nursery Area by the Marine
Fisheries Commission and is classified as SC waters by the Environmental Management Commission.
The Brunswick River in this location is closed to the harvest of shellfish.
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CRC Rule 15A NCAC 711.0208(b)(1) prohibits excavation of new canals, channels, and boat basins
within Primary Nursery Areas. No excavation is proposed by Highland Shores.

The width of the Brunswick River at the marina has been calculated at 1,494 feet.

The existing docking facility extends approximately 378 feet into the Brunswick River as measured
from the waterward edge of the coastal wetlands fronting the property. While the existing pier is now
somewhat longer than % of the width of the Brunswick River at this time, it did meet the %4 width at
the time the pier was permitted in 1999.

The proposed project would extend the existing docking facility an additional 114 feet into the
waters of the Brunswick River for a total distance of 492 feet. This would extend the docks to slightly
less than 1/3 the width of the Brunswick River (1/3 the width would be 498 feet).

CRC Rule 15A NCAC 7H.0208(b)(6)(J)(iii) states in relevant part, that pier length shall be limited
by: “Not extending more than ¥ of the width of a natural waterbody, or human-made canal or basin.
Measurements to determine widths of the waterbody, canals or basins shall be made from the
waterward edge of any coastal wetland vegetation which borders the waterbody...”

When the permit was issued in 1999, the permit application had indicated that the docking facility
was constructed in at least -2° depths, and was adequate enough to ensure that significant damage to
the shallow bottom PNA habitat would not result from the types of vessels that were to be used by the
docking facility.

Over the last 12 years sedimentation in the area closest to the shoreline has made the slips nearest to
the shore inaccessible during much of the tidal cycle.

The development proposed by Highland Shores is to extend the structure an additional 114’ and to
increase the width of the existing 30 slips so that boat lifts could be placed in the newly configured
slips which currently are not wide enough for lifts.

A hydrographic survey completed in July 2010 by Registered Land Surveyor Arnold Carson was the
basis for the depths shown on the permit application drawings, and shows that there are currently 8
slips and 6 finger piers located between the mean low water contour and the -1’ mean low water
contour.

These 8 slips and 6 floating finger piers below the -1° mean low contour are inaccessible at low tide
and boats in these slips and the associated floating finger docks sit on the bottom at low tide.

There are an additional 4 slips and 2 floating finger piers located between the -1° mean low water
contour and the -2’ mean low water contour.

Twelve of the 30 slips and 8 of the 16 floating finger piers are now located in less than 2 feet of
water at low tide. This represents 40% of the slips and 50% of the finger piers.
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Allowing the boat docks to be extended to 1/3 of the width of the water body will enable the owners
to relocate the slips so that all slips have a minimum of approximately -1.5” of water at normal low
water.

The number of slips would remain at 30.

The slips would remain 30’ long, although the “clear water width” between finger piers would be
expanded from 22’ to 24’ to allow for the installation of 12° by 12’ boat lifts.

Extending the floating dock system to deeper water will prevent the floating docks and boats from
sitting on and disturbing the intertidal mud flat and the shallow water area during portions of the tidal
cycle.

Under the proposed relocation water depths would be approximately -1.5° normal low water in the
landward most slips and would be -12° mean low water in the outer slips.

The depth survey shows a 280" wide natural channel within the river with water depths between -15°
and -18’. The proposed extension would end at about the -12” contour and would not encroach into the
channel. The proposed pier would end approximately 47 feet landward of the -15’ contour as shown
on the plans,

The shoreline of the Brunswick River opposite Highland Shores is a portion of Eagle Island.

The portion of Eagle Island opposite Highland Shores is owned by the United States and is managed
by the U.S. Army Corps of Engineers as a dredged material disposal site for placement of dredged
material from maintenance of the Cape Fear River Ship Channel.

The width of the riparian corridor is approximately 144’ and, after subtracting the 15’ riparian area
setbacks, the useable width of the riparian corridor is 114°.

The proposed project would constitute a capital improvement and would require a special assessment
to be approved by a vote of the members of Highland Shores in accordance with Article 6, Section 4 of
the Declaration.

During the major permit review process, the Wildlife Resources Commission commented that they
appreciated that no dredging was proposed and that the shoaling problem was being resolved by a
longer pier, but noted that shoaling is “highly likely” to continue at this site. No other relevant
comments or objections were received.

The proposed location for the relocated slips remains within the PNA, and under current
Commission rules, future dredging could not be permitted should future shoaling render these slips
unusable if this variance is granted and the slips are relocated.
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STIPULATED EXHIBITS

Subdivision Map

Site plan including depths from 2010 hydro survey

DCM’s Field Report

Powerpoint with site photos and Petitioner’s Aerial photo of Brunswick River with overlays for
river depth, river width and proposed docking facility.
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Petitioner and Staff Positions ATTACHMENT C
L Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the

petitioner must identify the hardships.

Petitioner’s Position: Yes.

The strict application of the Y4 water body width limit for piers and docks results in a loss of use of
40% of the slips in the existing marina and creates damage to shallow water primary nursery area
habitat. The homeowners association is the owner of the community marina facility and has the
right and duty to maintain the facility for those who have exclusive rights to use of the various boat
slips. It is an unnecessary hardship for the Petitioner and its members to lose the ability to use their
boat slips during a significant portion of the tidal cycle due to the application of the % water body
width limit on piers and docks. The persons with exclusive rights to the slips purchased those
rights from the developer when there was adequate water for use of the slips at all stages of the
tidal cycle. The loss of the value of this investment due to unanticipated siltation is an unnecessary
hardship.

Staff’s Position: Yes.

Staff agrees that the strict application of the one-fourth width rule for piers results in an
unnecessary hardship to Petitioner. This area is classified as a Primary Nursery Area (PNA), and
was so classified at the time Petitioner constructed the existing docking facility. The Commission’s
rules prohibit new dredging in PNAs. At the time of construction in 1999, there was adequate
depth to permit the facility, but the area has since experienced shoaling. While DCM staff believes
that siltation at marinas and docking facilities is a common and predictable occurrence, Staff notes
that Petitioner has attempted to minimize the facility’s current impacts to the PNA through
reconfiguration and extension, instead of proposing dredging in the PNA. Further, Petitioner
limits its design to reclaiming the initially permitted and constructed 30 slips, and does not propose
additional slips, but instead moves the facility from essentially the one-fourth width to the one-
third width line. It should also be noted that this site is across from Eagle Island which is less
likely to be developed and is along a less-developed shoreline in an area without heavy boat traffic.
Therefore, strict application of the one-fourth rule is not essential to protect navigation in this area.
As Petitioner’s approach to reclaiming the use of its 30 slips will have fewer overall negative
impacts than are occurring at present, Staff agrees that the one-fourth width rule for piers results in
an unnecessary hardship to Petitioner.
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IL. Do such hardships result from conditions peculiar to the Petitioner’s property,
such as location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

The unexplained rapid siltation along the shoreline of the Brunswick River at the location of the
Petitioner’s property is a peculiar unanticipated occurrence. The loss of use of the slips is caused
by this unanticipated and unexplained rapid siltation.

Staff’s Position: Yes.

Staff agrees that any unnecessary hardships the Commission might find result from conditions
peculiar to the Petitioner’s property. While staff believes that siltation at marinas or docking
facilities is quite common, Staff also notes that Petitioner’s property is located along the less
developed shoreline of the Brunswick River, adjacent to an area which does not typically have
heavy boating traffic. Petitioner’s property is also located across from a portion of Eagle Island
used by the U.S. Army Corps of Engineers for spoil deposition, which makes it less likely that
there will be future development across from Petitioner’s property, which might necessitate the
one-fourth rule be applied strictly. Accordingly, there is less likelihood that piers or docks will be
proposed across from Petitioner’s property. Staff believes these characteristics of Petitioner’s
property and its location make future navigation issues resulting from Petitioner’s proposed longer
docking facility unlikely, and so agree that any hardships result from the location of Petitioner’s

property.
I1I. Do the hardships result from the actions taken by the Petitioner? Explain.
Petitioner’s Position: No.

The hardships are due to unexplained and unanticipated processes and not to any actions taken by
the Petitioner.

Staff’s Position: No.

Staff agrees with Petitioner that hardships do not result from actions taken by the Petitioner.
When this facility was permitted in 1999, there was adequate water depth for the slips. Since that
time, there has been shoaling in the slips which causes the floating docks to rest on the bottom for
part of the tidal cycle. However, Petitioner has worked toward resolving the problem of its too-
shallow slips and the resulting impacts to the PNA by reconfiguring the existing 30-slip facility to
deeper water, and by not increasing the total slips or by dredging. Accordingly, any hardships, on
balance, do not result from actions taken by the Petitioner.
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IV.  Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the
Commission; (2) secure the public safety and welfare; and (3) preserve
substantial justice? Explain.

Petitioners’s Position: Yes.

The management objectives for estuarine waters and public trust areas as set forth in the CAMA Rules
recognize the benefits of shallow water areas as nursery areas for marine resources. Estuaries are also
recognized as important elements of economic resources such as marinas and other tourist related
industries. (See 15A NCAC 7H.0206(c) and .0207(c)). Use standards for estuarine water and public
trust areas recognize that boat docks, piers and wharfs are acceptable uses provided they are not
detrimental to public trust rights and biological and physical functions. (See 15A NCAC 0206(d) and
.0207(d)). Specific use standards for estuarine waters and public trust areas specify that marinas be
located in deep waters not requiring dredging. 15A NCAC 7H.0208(b)(5)(A). This standard was
followed for the original construction of the Highland Shores Marina but subsequent events have
resulted in many of the boat slips being in shallow water. The extension of the pier and docks to deeper
water will restore compliance with this standard. Docking facilities are generally not allowed in
primary nursery areas with less than 2” of water at normal low water. (See ISANCAC 7H.1205(g). The
proposed extension of the docks would allow all slips to once again meet this standard. The Y4 rule is
designed to avoid undue obstruction of navigable water and public trust areas by private structures.
The rule is intended to insure that the middle one-half of the body of water remains open and free for
navigation and other public uses. For the foreseeable future, it is unlikely that any structures will be
extended into the Brunswick River from the opposite shoreline due to its ownership by the United
States and its use as a dredged material disposal site. Thus, for the foreseeable future, at least two
thirds of the width of the Brunswick River at this point would remain open for public use. This
includes the entirety of a 280’ wide channel and additional area about 50 wide deep water area
between the end of the pier and the edge of the channel.

The proposed project will mitigate current adverse effects on primary nursery areas while having little
or no adverse effect on the public’s use of public trust areas.

Secure the public safety and welfare: The public safety and welfare will be secured for the reasons
stated in (1) above. In addition, maintaining the slips in an orientation parallel with the tidal currents
makes for safer ingress and egress at the slips. Moving the inner slips into an adequate water depth also
eliminates much of the danger of going aground when trying to enter the slips at low tide.

10
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Preserve substantial justice: The variance will allow the persons who invested in good faith in a boat
slip that met their needs at the time of the purchase to continue to realize value from their investment.

The unanticipated siltation has created an unnecessary hardship on these innocent purchasers and the
relocation of the pier and associated boat slips at their expense will allow them to preserve their
investment while alleviating damage to primary nursery areas and having only an insignificant effect
on public trust rights.

Staff’s Position: Yes.

Staff agrees that Petitioner’s reconfigured and extended design is within the spirit, purpose and
intent of the Commission’s rules for public trust areas regarding the protection of navigation by the
boating public and the unnecessary usurpation of public trust waters. Petitioner is correct that 15A
NCAC 7H.0208(a)(2)}(B) requires an applicant to minimize impacts to PNAs (among other
important habitats). Petitioner is also correct that one purpose of the one-fourth width pier rule is
to protect the ability to safely navigate these public trust waters. By proposing its reconfiguration
and extension plan, Petitioner aims to reduce impacts to the PNA by moving the floating piers and
boats, which may now sit on the bottom during parts of the tidal cycle, to deeper water, while
keeping the existing channel and most of the waterbody width navigable. This proposal improves
public safety and welfare by reducing the current impacts on the PNA by the existing floating
docks and slips. This proposal preserves substantial justice because Petitioner is not seeking
additional slips while trying to address their now too-shallow slips by asking for this proposed
solution. That said, DCM staff caution that if further shoaling takes place as staff believe is
common in marinas and docking facilities, further extensions of the pier length past those now
proposed may not preserve substantial justice. While one variance from one-fourth to one-third
width might preserve substantial justice, a second, even longer extension, in an area Petitioner now
knows can shoal and may block the existing channel, may well not.

11
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WESSELL & RANEY, L.L.P. SEP 14 2011
ATTORNEYS AT LAW N
PosT OFFICE BOX 1049 C. ATTORNEY & \ERA
WILMINGTON, NORTH CAROLINA 28402-1049 Enwronmemd[ Division L
SmmADDngE:

ESSELL, 107-B NORTH STREET

wﬁ%u&%ﬂ WILMINGTON, NC 28401
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September 13, 2011 #Md
I a-—

VIA FAX AND U.S. MAIL (252-247-3330)

Director CQ’C - \[@ - ” -‘08

Division of Coastal Management _
400 Commerce Avenue _@r W
Morehead City, NC 28557

Re: Variance Request — Highland Shores Community Association,
Brunswick County

Dear Director:

Enclosed is a variance request sent on behalf of the Highland Shores Community
Services Association, Inc. An original of the variance request is being sent by mail.

Sincerely,

WESSELL & RANEY, L.L.P.

W. A. Raney, JIr. }}

WAR:ktw
Enclosure
WAR\ENVIRON\R11:092-CO1

cc: North Carolina Attorney General's Office,
Environmental Division
(via fax 919-716-6767 and U.S. mail)




CAMA VARIANCE REQUEST FORM DCM FORM 11 \\’(%
DCM FILE No.:

PETITIONER'S NAME Highland Shores Community Services Association, Inc.
COUNTY WHERE THE DEVELOPMENT IS PROPOSED Brunswick

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above named
Petitioner hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07J
.0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a
regularly scheduled CRC meeting to be eligible for consideration by the CRC at that meeting.
15A N.C.A.C. 07) .0701(e). The final set of stipulated facts must be agreed to at least four (4)
weeks prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The
dates of CRC meetings can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if
the Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 07] .0701(b).

VARIANCE CRITERIA
The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the petitioner unnecessary hardships? Explain the
hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as
the location, size, or topography of the property? Explain.

(c) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys
may not represent others at quasi-judicial proceedings such as a variance hearing before the
Commission. These opinions note that the practice of professionals, such as engineers, surveyors or
contractors, representing others in quasi-fudicial proceedings through written or oral argument, may be




considered the practice of law. Before you proceed with this variance request, you may wish to seek the
advice of counsel before having a non-lawyer represent your interests through preparation of this

Petition,

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and

includes:

X

‘x ‘x ‘x 2 1><

N/A

The name and location of the development as identified on the permit application;

A copy of the permit decision for the development in question; ~ Ex A

A copy of the deed to the property on which the proposed development would be located; B ,‘_'B
A complete description of the proposed development including a site plan; Ex. C

A stipulation that the proposed development is inconsistent with the rule at issue; &y 1

Proof that notice was sent to adjacent owners and objectors, as required by 15A N.C.A.C.
073 .0701(c)(7); ©w. B

Proof that a variance was sought from the local government per 15A N.C.A.C. 07]
.0701(a), if applicable; '

Petitioner’s written reasons and arguments about why the Petitioner meets the four
variance criteria, listed above; Ew F

A draft set of proposed stipulated facts and stipulated exhibits. Please make these
verifiable facts free from argument. Arguments or characterizations about the facts
should be included in the written responses to the four variance criteria instead of being
included in the facts. Ex. G

This form completed, dated, and signed by the Petitioner or Petitioner’s Attorney.




Due to the above information and pursuant to statute, the undersigned hereby requests a variance.

LD QRN .

Q-13-//

Signature of Petitioner or Attt‘rf.y

W. A, Raney, Jr.

Date

waraney @bellsouth.net

Printed Name of Petitioner or Attorney

Email address of Petitioner or Attorney

(210 )762-7475

PO Box 1049

Mailing Address Telephone Number of Petitioner or Attorney
Wilmington, NC 28402-1049 (810 )762-7557

City State Zip  Fax Number of Petitioner or Attorney

DELIVERY OF THIS HEARING REQUEST

This variance petition must be received by the Division of Coastal Management at least six (6)
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A
copy of this request must also be sent to the Attorney General's Office, Environmental Division.

15A N.C.A.C. 07) .0701(e).

Contact Information for DCM:

By mail, express mail or hand delivery:
Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 28557

By Fax:
(252) 247-3330

By Email:

Check DCM website for the email
address of the current DCM Director
www.nccoastalmanagement.net

Revised: February 2011

-’
¢

Contact Information for Attorney General's Office:

By mail:

Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001

By express mail:
Environmental Division
114 W. Edenton Street
Raleigh, NC 27603

By Fax:
(919) 716-6767
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North Carolina Department of Environment and Natural Resources
Division of Coastal Management

Beverly Eaves Perdue James H. Gregson Dee Freeman
Governor Director Secretary
June 22, 2011
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. John Lister
Highland Shores HOA
1002 Club Court
Belville, NC 28451

Dear Mr. Lister:

This letter is in response to your application for a Major Permit under the Coastal

Area Management Act (CAMA), in which authorization was requested to reconfigure/extend
the length of the existing 30-slip docking facility and to install a boatlift within each of the
slips adjacent to the Brunswick River in Belville, Brunswick County. Processing of the
application, which was received as complete by the Division of Coastal Management’s
Wilmington Office on March 25, 2011 is now complete. Based on the state’s review, the
Division of Coastal Management has made the following findings:

1

2)

3)

4)

The existing docking facility, which received a CAMA Major Permit on May 14,
1999, extends approximately 378 feet into the Brunswick River, as measured from
the waterward edge of the Coastal Wetlands fronting the property.

Water depths in the vicinity of the existing slips are approximately -1 foot relative
to the normal low water elevation.

The waters of the Brunswick River at this location are designated as a Primary
Nursery Area by the N.C. Marine Fisheries Commission. Primary Nursery Areas
are those areas in the estuarine and ocean system where initial postlarval
development of finfish and crustaceans takes place.

15A NCAC 07H. 0208(b)(1) of The Rules of the Coastal Resources Commission
prohibit excavation of new canals, channels, and boat basins within Primary
Nursery Areas.

406 Commerce Ave., Morehead City, NC 28557-3421 NODC lin
Phone: 262-808-2808 \ FAX; 252-247-3330 Intemet; www.nccoastalmanagement.net O Car (0] a

An Equal Opportunity | Affirmative Action Employer di” r d//y



© Mr. John Lister

Highland Shores HOA
June 22, 2011
Page 2

5)  The proposed project would extend the existing docking facility an additional 114
feet into the waters of the Brunswick River for a total distance of 492 feet. The
width of the Brunswick River at the proposed project location has been calculated at
1,494 feet. Therefore, the proposed project would extend approximately 119 feet
beyond one-fourth the width of the waterbody. Water depths in the area of the
proposed slips range from -2 to -12 feet relative to the normal low water elevation.

6) Based upon the above referenced findings, the Division has determined that the
proposed project is inconsistent with the following rules of the Coastal Resources

Commission:

a) 15A NCAC 07H.0208(b)(6)(J)(iii), which states that pier length shall be
limited by: “not extending more than one-fourth the width of a natural
water body, or human-made canal or basin. Measurements to determine
widths of the water body, canals or basins shall be made from the
waterward edge of any coastal wetland vegetation which borders the
water body...”

Given the preceding findings, it is necessary that your request for issuance of a CAMA
Major Permit under the Coastal Area Management Act be denied. This denial is made pursuant
to N.C.G.S. 113A-120(a)(8) which requires denial for projects inconsistent w1th the state
guidelines for Areas of Environmental Concern or local land use plans.

If you wish to appeal this denial, you are entitled to a hearing. The hearing will involve
appearing before an Administrative Law Judge who listens to evidence and arguments of both
parties and then makes a recommendation to the Coastal Resources Commission. Your request
for a hearing must be in the form of a written petition, complying with the requirements of
§150B of the General Statutes of North Carolina, and must be filed with the Office of
Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, within twenty
(20) days from the date of this letter. A copy of this petition should be filed with this office.

Also, you are advised that as long as this state permit denial stands, your project must be
deemed inconsistent with the N.C. Coastal Management Program, thereby precluding the
issuance of federal permits for this project. The Federal Coastal Zone Management Act (CZMA)
gives you the right to appeal this finding to the U.S. Secretary of Commerce within thirty days of
receipt of this letter. Your appeal must be on the grounds that the proposed activity is (1)
consistent with the objectives or purposes of the CZMA, or (2) is necessary in the interest of
national security, and thus, may be federally approved.




Mr. John Lister
Highland Shores HOA
June 22, 2011

Page 3

Members of my staff are available to assist you should you desire to modify your
proposal in the future. If you have any questions concerning this matter, please contact Mr.

Doug Huggett at (252) 808-2808, extension 212.

Sincerely,

N\ - —

J H. Gregson

cc: Colonel Jefferson Ryscavage — U.S. Army Corps of Engineers, Wilmington, NC
David Kennedy, Director - OCRM/NOAA, Silver Spring, MD '
David Timpy, ACOE

-
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A
BRUNSWICK COUNTY -3 )

and Highland Shores Community S

- WARRANTY DEED

THIS DEED, made this 21 _day of 000 o ,\ee _, 200__, by and between
Southern Lifestyles, LL.C, a North Carolina limited liability company, herein called GRANTOR,

Assoclation, Iue., a North Carolina nonprofit

corporation, whose mailing address u§ . Box 10476 Wilmington, NC 28411-0476, herein called

GRANTEE.

TractI:

Tract 2;

TE-2_ openspace

23253

)y 21 O a8 ]oon ]bsonl KB TE-1-

& MM@@@%@

WITNESSETH THAT:

The GRANTOR, for and in: consideration of the sum of Ten Dollars ($10.00) and other
valuable considerations to it in hand paid by the GRANTEE, the receipt whereof is hereby
acknowledged, has bargained and soid, and by these presents does hereby bargain, sell and convey

unto GRANTEE, its successors and forever, that certain real property located in Brunswick

County, North Carolina, desmbed ﬁ M @@@%@

)
Commeon Area and Facilities Highland Shores Subdivision

BEING all of those certain parcels of land identified as (1) “(OPEN
SPACE)” COMMON AREA adjoining the northemn line of Highland
Shores Subdivision; (2) “(OPEN SPACE)” COMMON AREA
adjoining the eastem li Highland Shoru Subdivision”; (3)

“ PENSPAC% joining (2) above and the

eastern line of Hi @y and road
rights of way ShoresS vision excepting
thmfromﬂmmhdmﬁﬂedu 70" right of way” all as

shown on a map entitled Final Plat Highland Shores recorded in Map
Cabinet 20, Page 323 of the Brunswick County Registry, reference to
said map is hereby made for a more particular description.

BEING all of that certaj 1 of land identified as open space
common area and ace ameni map entitled Map of
Mooring Facilitics J#cluding Pigrs, Docks pe Highland
Shores Subdivisioh recorded in abinet 21, Page 301 of the
Brunswick County Registry, reference to said map is hereby made for a
more particular description.

TmculdeareconveyedsubJecttoannghuofaﬂpammd

Subject to Brunswick County ad valorem taxes, all casements, rights of
way, accesd rights, rights of use of others, encumbrances, restrictions of
reoord,al]govmamlpmh land use statutes, ordinances and

rcgulahons, including zo subdivision andbmldlngregulanom and

and right over the
sueetsandroadngbmofwayl ithin Highland Shores

a

KB OpenSpectt)

Subdivision as described herein. e
i3 COR] el T3l T
! ‘ 0~ [oaed F |00 PIeG

5" 0ABEF 00| ozed KDORenIpels)
2 S OABFF 0010400 KP Apenives
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 Grantor makes no warranty as to any portion of the property
conveyed herein which is located below the mean high water mark
of any adjoining or abut@g waters.

TC HAVE AND Tg( OLD the alitpg, _._.7’.5 and described property, together

with all and singular, thenghm,gﬂﬁleges, ents, (ekEdidsta apd appurtenances thereunto
belonging, or in anywise appertdining untom%GRANTEE, its successors and assigns, in fee
simple, forever.

And the GRANTOR, for itself, its successora and assigns, does covenant to and
with the said GRANTEE, its successors and assigns, that it is seized in fee of the above granted and
described property; that it has good righto sell and convey the same in fee simple; that the same is
free and clear from any and all restri casements or encumbrances, except those mentioned

above; and except as set forth that it will and“¥¥moessors and assigns shall warrant and
defend the title to the same agaivst the laww:md derind €6 any and all persons
whomsoever.

IN TESTIMONY WHEREOQF, the said GRANTOR has caused this instrument to
be exccuted the day and year first above written.

(SEAL)

By: %ﬂ} __(SEAL)

STATE OF NORTH CAROLINA
county oF i S Hm—

L A\mévul D. MQJN , a Notary Public for said County and
State, do hereby certify that and _{ prresv—. Dicker

Managers of Southem Lifestyles, LL§Y a limited ljability company, personally appeafed Defore me
this day and acknowledged the d utjon of instrument on behalf of the :
company. $ ED L

2000,

My Commission Expires: @f u%

NOTARY PUBLIC FOR SOUTH CAROLINA

e L 82010
STATE OF NORTH CAROLINA
COUNTY OF BRUNSWICK

The Foregoing (or annexed) Certificate(s) of ﬁl L D TYSON
Y

Notary(ies) Public is (are) Certificd to be.$0
This Instrument was filed for Registration on this
in the Book and Page shown on the First Page hereo
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Recorded in the Brunswick County Registry on the R Jay of Qg‘___, 209

in Book /425 at page 7 7.2 ‘ [qi.iulmw&qhq
C ;eooooof-{fF'FoolO/OO '
Pin.# Inst. typs_De. c.al Corrected by_,[%
aaooooquFc)o 0300 . @R’M@@
Names of all parties to the orj
P uvgﬁml %’% 5277—%17@
Grantors:_Sop-Ahe mon LiFe_'c;J':,ip LLC..
Trustea: '
Grantees: 4u Szrmcgs F)scu I/-UC.,
STATE OF

‘COUNTY OF BRUNSWI g @ﬂﬂ’@@
© Uhwe, the undersigned, hegdby certifi iy the fouowz%@man(s) are made in the above
named recorded instrument in accordance the Geneml Statutes of North Carolma. )
Description of correction(s):
nriszm. H‘; rec nfdlz’l’ -H—us ﬂt.u.mz.n“" Loas asgmn ed

- ' " Register of Deeds
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MURCHISON, TAYLOR, KENDRICK, & GIBSON, L.L.P.

PREPARED BY:
16 N. FIFTH AVENUE, WILMINGTON. NC 28401

AMENDMENT TO DECLARATION OF
PROTECTIVE COVENANTS OF HIGHLAND

UBDIVISION
%@b

ﬁmﬁanﬁr)
KNOW ALL THESE MEN BY THESE PRESENTS THAT:

STATE (OF NORTH CAROLINA @
COUNTY OF BRUMS’WIC:Ef
§y;

Southern Lifestyld Y LLC, a Norih Carolina limited Hability company (herein

"DECLARANT"), heretofore gilcuted the Dedliyy of Protective Covenanis of HIGHLAND
SHORES SUBDIVISION awiFeaused ihg same to Book 1275, Page 923 of the
Brunswick County Registéf®of Deeds (I “Protective s "} and

WHEREAS, in accordance with Ariicle 12, Section 2 of sald Declaration of
Protective Covenants, the DECLARANT has the right to amend the Protective Covenants with
the Inierit that all properties in Highland Shores Subdivision as described in the Declaration of
Protective covenants shall be subject (o this Amendment; and

WHEREAS, the D
Covenanis of Highland Shores

NOW, THEREFORE,

Covenanis as follows: §

LARANT desires to amend the Declararion of Protective
division and set out hereinafter;

%gﬂi(fgﬁm w%;hy amend the Protective
5,

Article 8 is hereby amended by daleting the second sentence in its entirety and
replucing it with the following senterice:

“The DECLARANT shall assign a boat slip 1o each ovwner (member) who
acquires a hoas slip from DECLARANT by an Assignment of Boat Stip leter al the time of sale of
ar "

euch lot or a reusonable time the.

Erc‘pt as amer
Sill force and effect.

d, the aﬁres%oucﬁw Covenanis shull be and remain in

gﬂ@ﬂIE§Maj

g
This the 20" day of August, 1999,
HIUNSW1CR LOounLy-—HegisLer OF LAttus (33 .
Robert J. Robinson -
Inat $23306 Book 1325Page 1240 <1 REV. a;c "—5-[-
09/24/1999 02:13pm s ATkt IO- c':’
. @ T L] AEFummnrass
' $ D

12694

5
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& SOUHHERIELIFESTYLES. LIC

STATE ()PNERR

COUNTY OF Ui, ,

a%@:hﬁc  for suid County und

State, do here , certify that Loren E. Dic y SPaphen Lewis, Munagers of Southern Lifestyles,
L‘z'}_'.. a limit?t; lability company. personally appeared before me this day and ucknowledged ihe

due execution of the foregoing instrument on behalf of the company.

WITNESS my hand and official stamp or seal, shis a&“ﬂ'ayaf .
d“%mt , 1999, L

My Commission Expires:
WOTARY
By comodsshon o1pkes Juiy 21, 2005

STATE OF NORTH CAROLINA
COUNTY OF BRUNSWICK

The Foregaing (or annexed) Eentificate(s) of && PATRICIA; A GLENN

uu\l:[ésﬁ@
S %m% %

Notary(ies) Public is (are) Cenified to be Correct.
This Instrument was filed for Registration on this 24th_Dayof August , 1999
in the Book and Page shown on the Fitst Page hereof. foiroone

ROB J. ROBINSON| Register of Deeds

12694 2 _ i.
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EXHIBIT

—_— .

PENGAD 800-631-6989

Project Narrative
Highland Shores Community Marina
Belville, NC, Brunswick County
Revised February 2011

Existing Conditions.

Highland Shores is an existing 52-lot, single family subdivision located within the Town
of Belville, Brunswick County, NC. The western edge of the subdivision abuts Hwy 133,
along which the entrance is located, and the eastern edge of the subdivision abuts the
Brunswick River. A thirty (30) slip, open water marina exists on the Brunswick River
and is accessed by a common area lot. The community marina was authorized by CAMA
Permit # 42-99 issued on May 14, 1999.

The existing dock system consists of a single floating dock spine which extends
perpendicular from the shore to the %-width of the waterbody limit. Slips are located on
the northern and southern sides of the dock spine and are accessed by floating finger
docks. All slips are 30” in length. All of the boat slips are owned by homeowners within
the community. The Highiand Shores Homeowners Association (HOA) owns common
area access to the marina and maintains the dock system.

The Brunswick River is designated as Primary Nursery Area (PNA) by the Marine
Fisheries Commission and is designated as SC Waters by the Environmental
Management Commission.

Proposed Project.
When the permit was issued in 1999, all slips had adequate water depths. Over time,

apparent sedimentation near the intertidal area has made slips nearest the shore
inaccessible during much of the tidal cycle. A hydrographic survey was completed in
July 2010 by registered land surveyor Arold Carson. The survey shows that there are
currently eight (8) slips located between the mean low water (MLW) contour and the -1’
MLW contour. Not only are these slips inaccessible at low tide, boats in those slips and
the associated floating finger docks sit on the bottom at low tide. The landward most
finger docks have been damaged due to torque created by the lack of proper flotation.
The HOA is currently in the process of replacing some of these fingers under the CAMA
maintenance and repair standards. There are an additional four (4) slips located between
the -1 MLW contour and the -2° MLW contour. With less than two feet of water at low
tide, access into these slips is restricted as well. Twelve of the thirty slips, or 40% of the
slips, are now located in less than two feet of water at low tide.

The HOA is currently requesting to extend the floating system to 1/3-width of the
waterbody in order to regain full use of all slips. No new slips would be added, and thirty
slips would remain. The slips would remain 30° long, although the “clear water width”
of the double loaded slips would be expanded to 24" to allow for the installation of boat
lifts which are not possible to install now due to a more narrow width. The addition of
boat lifts and extending the floating dock system to deeper water will prevent the floating
dock and boats from sitting on the intertidal mud flat during portions of the tidal cycle.



This modification should be beneficial in the PNA waters by eliminating unintended
bottom disturbance. Water depths inside the landward most slips would be at least -3’
MLW and would exceed -10 ML W at the waterward end with the proposed extension.
The depth survey also shows the natural channel within the river, and the proposed
extension would not encroach on the channel. It is also noted that Eagle Isiand is located
on the opposite side of the river, and no development or docks are anticipated on that side
of the river. Navigation should not be significantly impacted by the proposed extension.
It is assumed the dock length would meet conditions of the US Army Corps of Engineer’s
Section 10 General Permit 56, which specifies docks should not exceed 1/3 the width of
the waterbody.

The HOA has assessed several other project alternatives which included the addition of
boat lifts in the existing slips, dredging, use of the adjacent riparian corridors which are
associated with lots under different ownership, and the applicability of existing CAMA
exemptions for exceeding the Y-waterbody width. Dredging in PNA waters was deemed
a less desirable alternative than extending the marina beyond the Y-width of the
waterbody since an extension of the marina would prevent any impact to resources and is
not thought to impact navigation. The applicants investigated adding boat lifts to the
existing configuration but were told by their contractor the slips were too narrow to
accommodate lifts without extending the dock system to allow for wider berths. The two
adjacent riparian corridors are owned by individual lot owners and use of a portion of
these corridors was not possible. Alternative designs which kept the marina within the
common area’s riparian corridor but placed some slips parallel to the shoreline were also
assessed. Due to the relatively narrow riparian corridor and the need to maintain the 30
existing slips, this type of configuration did not substantially reduce the need to extend
the dock system to the 1/3-waterbody limit. The enclosed figures labeled “Alternative
#1- #4” show several of these marina reconfigurations that were considered but found to
be impracticable. These alternatives are not part of the requested work, and have been
enclosed as an supplement to this narrative only.

The fixed pier which provides access to the dock system would not be changed. The
wooden walkway which provides access from the subdivision street to the fixed pier will
not be changed. Therefore, there is no upland work associated with this application. All
changes involve the floating, wooden dock system to be located over open water of the
river. No additional stormwater management features are needed and no new land
disturbance is proposed.



CAMA VARIANCE PETITION
HIGHLAND SHORES COMMUNITY SERVICES ASSOCIATION, INC.

Petitioner, Highland Shores Community Services Association, Inc. through its attorney, W. A.
Raney, Jr., stipulates that the proposed development that is the subject of the variance petition is
inconsistent with Coastal Resources Commission Rule 15A NCAC 07H.0208(b)(6)(J)(iii).

WESSELL & RANEY, L.L.P.

s .24 4.

W. A. Raney, Jr, /
Attorney for Petitioner

107-B N. 2" Street

PO Box 1049

Wilmington, NC 28402-1049
(910) 762-7475

NC Bar No. 5805
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g
WESSELL & RANEY, L.L.P. g \L
ATTORNEYS AT LAW §

PosT OFFICE BOX 1049
WILMINGTON, NORTH CARCLINA 28402-1049

STRERT ADDRESS:
JOHN C, WEBSELL, [I1 107-B NORTH 3™ STREET
WESHELL@GBELLSOUTH. NET WILMINGTON, NC 28401
WILLIAM A. RANEY, JR. TELEFHONK: 910-762-7475
WARANEY@BELLSOUTH. NET FACBIMILE: §10-769-7557

August 16, 2011

VIA CERTIFIED MAIL, RRR 7008 1830 0002 0312 4207

Alice and Richard Hayden
24 Edinburgh Drive
Easton, PA 18045

Re:  Variance Request by Highland Shores Community Services Association, Inc.
Extension of community pier

Dear Property Owner:

This is to notify you that the Highland Shores Community Services Association, Inc. is
applying for a variance from the North Carolina Coastal Resources Commission to enable the
Association to extend its existing pier an additional 118 feet into the Brunswick River. The variance is
projected to be heard at the October 26/27, 2011 meeting of the Coastal Resources Commission. If
you wish to receive further information concerning the variance you may contact me. If you wish to
make comments on the variance you may direct your comments to the North Carolina Division of
Coastal Management, 127 Cardinal Drive Extension, Wilmington, North Carolina, 28405-3845. You
may also contact a Division of Coastal Management representative at (910) 796-72185.

Sincerely,

WESSELL & RANEY, L.L.P.

w.@‘—ﬁm_)%

#

Wiiliam A. Raney, Jr.
Attorney for Highland Shores Community
Services Association, Inc.

WAR:dc
W AR\environ\R{ 1-032-C02
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g  EXHIBIT
PETITIONER’S POSITION g
ON

YARIANCE CRITERIA

¢))] Will unnecessary hardships result from strict application of the rules, standards, or
orders?

Petitioner’s position: Yes.

Petitioner’s argument: The strict application of the % water body width limit for piers
and docks results in a loss of use of 40% of the slips in the existing marina and creates
damage to shallow water primary nursery area habitat. The homeowners association is
the owner of the community marina facility and has the right and duty to maintain the
facility for those who have exclusive rights to use of the various boat slips. It is an
unnecessary hardship for the Petitioner and its members to lose the ability to use their
boat slips during a significant portion of the tidal cycle due to the application of the Y
water body width limit on piers and docks. The persons with exclusive rights to the slips
purchased those rights from the developer when there was adequate water for use of the
slips at all stages of the tidal cycle. The loss of the value of this investment due to
unanticipated siltation is an unnecessary hardship.

(2) Do such hardships result from conditions peculiar to Petitioner’s property such as
the location, size, or topography of the property?

Petitioner’s position: Yes.

Petitioner’s argument: The unexplained rapid siltation along the shoreline of the
Brunswick River at the location of the Petitioner’s property is a peculiar unanticipated
occurrence. The loss of use of the slips is caused by this unanticipated and unexplained

rapid siltation.

(3) Do the hardships result from actions taken by the Petitioner?

Petitioner’s position: No.

Petitioner’s argument: The hardships are due to unexplained and unanticipated
processes and not to any actions taken by the Petitioner.

4) Will the variance requested by the Petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the Commission; (2)
secure the public safety and welfare; andﬂ(3) preserve substantial justice?

&



Petitioner’s position: Yes.
Petitioner’s argument:

Consistent with the spirit, purpose and intent of rules.

The management objectives for estuarine waters and public trust areas as set forth in the
CAMA Rules recognize the benefits of shallow water areas as nursery areas for marine
resources. Estuaries are also recognized as important elements of economic resources
such as marinas and other tourist related industries. (See 15A NCAC 7H.0206(c) and
.0207(c)). Use standards for estuarine water and public trust areas recognize that boat
docks, piers and wharfs are acceptable uses provided they are not detrimental to public
trust rights and biological and physical functions. (See 15A NCAC 0206(d) and
.0207(d)). Specific use standards for estuarine waters and public trust areas specify that
marinas be located in deep waters not requiring dredging. 15A NCAC 7H.0208(b)(5)(A).
This standard was followed for the original construction of the Highland Shores Marina
but subsequent events have resulted in many of the boat slips being in shallow water.
The extension of the pier and docks to deeper water will restore compliance with this
standard. Docking facilities are generally not allowed in primary nursery areas with less
than 2’ of water at normal low water. (See 15A NCAC 7H.1205(g). The proposed
extension of the docks would allow all slips to once again meet this standard. The % rule
is designed to avoid undue obstruction of navigable water and public trust areas by
private structures. The rule is intended to insure that the middle one-half of the body of
water remains open and free for navigation and other public uses. For the foreseeable
future, it is unlikely that any structures will be extended into the Brunswick River from
the opposite shoreline due to its ownership by the United States and its use as a dredged
material disposal site. Thus, for the foreseeable future, at least two thirds of the width of
the Brunswick River at this point would remain open for public use. This includes the
entirety of a 280’ wide channel and additional area about 50’ wide deep water area
between the end of the pier and the edge of the channel.

The proposed project will mitigate current adverse effects on primary nursery areas while
having little or no adverse effect on the public’s use of public trust areas.

Secure the public safety and welfare.

The public safety and welfare will be secured for the reasons stated in (1) above. In
addition, maintaining the slips in an orientation parallel with the tidal currents makes for
safer ingress and egress at the slips. Moving the inner slips into an adequate water depth
also eliminates much of the danger of going aground when trying to enter the slips at low
tide.

Preserve substantial justice.

The variance will allow the persons who invested in good faith in a boat slip that met
their needs at the time of the purchase to continue to realize value from their investment.



The unanticipated siltation has created an unnecessary hardship on these innocent
purchasers and the relocation of the pier and associated boat slips at their expense will
allow them to preserve their investment while alleviating damage to primary nursery
areas and having only an insignificant effect on public trust rights.
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EXHIBIT

C

DIVISION OF COASTAL MANAGEMENT
FIELD INVESTIGATION REPORT

x>

APPLICANT'S NAME: Highland Shores HOA, c/o John Lister
LOCATION OF PROJECT SITE: The project site is located off Club Court, in the Highland Shores
Development, adjacent to the Brunswick River, in Belville, Brunswick County.

- Photo Index - 2006: 15-7364: L-N, 11  2000: 15-151: J-L, 15 1995: 15-163: I-L, 11

State Plane Coordinates - X: 2309161 Y: 168550 GPS —QI121713A
Latitude: 34°12°31.40536"N Longitude: 77°58°39.09483”W
INVESTIGATION TYPE; CAMA

INVESTIGATIVE PROCEDURE: Dates of Site Visit ~12/17/10
Was Applicant Present — Yes

PROCESSING PROCEDURE: Application Received — 3/25/11 (complete)
Office - Wilmington -
SITE DESCRIPTION: |
(A) Local Land Use Plan —Brunswick County

Land Classification from LUP —Residential, Conservation
(B) AEC(s) Involved: EW, PTA

Water Dependent: Yes
™o Intended Use: Community
(E)  Wastewater Treatment: Existing — Community Planned- N/A
(F) Type of Structures:

Existing — 52-lot subdivision with clubhouse and 30-slip docking facility.

Planned - Extension of existing 30-slip docking facility and installation of 30 boatlifts.
(G)  Estimated Annual Rate of Erosion: N/A

Source - N/A

HABITAT DESCRIPTION: JAREA]

(A) Vegetated Wetlands- § 404-type

(B) Non-Vegetated Wetlands ~15,238 sq. ft.

(Open water) (total incorporated area)
Net increase of ~518 sq.
ft. of incorporated area

(C) Other - Highground

(D) Total Area Disturbed: ~518 sq. ft. total (0.011 acres)
(E) Primary Nursery Area: Yes
(F) Water Classification: SC Open: No

PROJECT SUMMARY: The applicant is proposing to reconfigure/extend the length of the existing 30-slip
docking facility and to install a boatlift within each of the slips (for a total of 30 lifts).



The unanticipated siltation has created an unnecessary hardship on these innocent
purchasers and the relocation of the pier and associated boat slips at their expense will
allow them to preserve their investment while alleviating damage to primary nursery
areas and having only an insignificant effect on public trust rights.

WAR'R 1-092-002



Highland Shores HOA, c/o John Lister
Page Two

PROJECT DESCRIPTION

The project is located within the Highland Shores development off NC Highway 133, adjacent to the Brunswick
River, in Belville, Brunswick County. To find the project site, travel west on US Highway 74/76 out of ,
Wilmington to NC Highway 133 in Leland. Travel south on NC 133 approximately 2 miles to Club Court. Travel
to cul-de-sac at the end of Club Court Road. The access to the docking facility is located to the right of the
clubhouse. Access to the docking facility requires notification of the applicant, as the dock is gated and kept
locked.

Highland Shores is an existing 35.3 acre subdivision consisting of 52- single family lots, a club house and a 30-
slip community dock, located within the planning jurisdiction of Belville. The subdivision is bordered by NC
Highway 133 to the south and the Brunswick River to the north. The subdivision and community dock were
authorized under State Permit 42-99, issued to Southern Lifestyles, LLC on May 14, 1999. The subdivision spans
more than 1700 linear feet of shoreline along the Brunswick River. Waterfront Jots within the community were
platted to the high water line, thus granting property owners riparian rights. Two community areas were deeded to
the subdivision HOA, the club house is located on one parcel and the community docking facility is located on a
second separate parcel along the shoreline between lots 29 and 42. This second parcel consists of a small wooded
highground finger bordered to the south by wetlands. The highground finger and adjacent wetlands were likely
created from excavation and spoil deposition resulting from the dredging of one of the many the Liberty Ship
berths commonly located along this part of the Brunswick River. Vegetation consists primarily of Common Reed
(Phragmites australis) and Smooth Cordgrass (Spartina alterniflora). The shoreline of the parcel measures
approximately 460 feet in length. A six foot wide wooden boardwalk/pier access originates on high ground near
the club house and crosses the highground portion of the property leading to the Brunswick River. The pier
crosses the marsh extending into the river where it leads to a 16’ in length by 16’ in width covered gazebo. The
main spine of the floating 30-slip dock measures 10’ in length and approximately 216’ in length and is accessed
by a ramp leading from the gazebo onto the dock. A total of fourteen finger piers, each measuring approximately
18’ in length by 5° in width, extend from both sides of the main dock spine, with a T-head on the end of the dock.
The T-head measures approximately 58’ in length by 8’ in width. Ties pilings are located between the two slips
created within each of the finger piers, for a total of 30 slips. The pier and dock currently extend approximately
378’ into the Brunswick River, as measured from the waterward edge of marsh. The width of the waterbody
measures approximately 1494°from marsh to marsh. According to the water depths provided on the plans, the
deepest (or channel) portion of the waterbody is located approximately 570 from the edge of marsh. The water
depth taken during the site visit conducted at low tide on December 17,2010 (at approximately 1:30pm) was -7’
at the waterward end of the current docking facility. The low water line fell approximately 70 from the landward
end of the floating dock, between slips 5 & 6 and 25 & 26, as shown on the existing site plan numbered 3 of 10.
Water depths were consistently 1° less than water depth shown relative to Mean Low Water on the plans
provided. According to the applicant, Mr, John Lister, who was also on site, the average low water line generally
extends an additional 20°, more or less, waterward, or between slips 6& 7 and 24& 25, as shown Sheet 3 of *10.
Considering this account, and due to the difference in water depths observed at these two locations, it is
estimated that the actual Normal Low Water (NLW) line may in fact fall at the -1.5’ depth shown on plans
relative to Mean Low Water. A signed, sealed survey was not provided with the permit application, but plans .
state water depths shown are based on a survey conducted by Arnold Carson in July 2010. It is speculated that the
elevation difference may be due to changes in current conditions relative to long-term averages or seasonal
variations, or possibly due to unintentional penetration of the soft, silty substrate with the surveying equipment,

The waters of the Cape Fear River, adjacent to the project site, are classified as SC by the North Carolina
Division of Water Quality. They ARE designated as a Primary Nursery Area (PNA) by the N.C. Division of
Marine Fisheries, and they are closed to the harvest of shellfish.

™
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Highland Shores HOA, c/o John Lister
Page Three

PROPOSED PROJECT

The applicant is proposing to extend the fixed pier a distance of approximately 105 linear feet to relocate the 30
slips into deeper water. A four foot wide pier extension would extend approximately 15° east from the gazebo,
The pier would then turn 90 degrees to the south and would run approximately 20’ to the south, at a width of 6,
before turning again toward the Brunswick River and extending another 84 feet into the waterbody (which would
also be constructed at a 6° width). The intent of this “dogleg” is to relocate the docking facility towards the south,
so it is no longer encroaching into the northern 15° riparian setback. The fixed portion of the pier would then lead
to a ramp, which would lead onto the main spine of the floating dock. The proposed floating dock spine would
measure 233’ in length by 10” in width. Sixteen finger piers, each measuring 24’ in length by 4.5’ in width would
be installed perpendicular to the dock spine, re-creating the 30 boatslips, essentially as they are currently
configured, but slightly wider to so as to accommodate lifts within the slips. Thirty boatlifts, measuring 12 in
length by 12° in width, would be installed within each of the slips. The docking facility would extend
approximately 492 into the waterbody, as measured from the edge of marsh.

The water depth on the landward side of the floating dock is shown to fall between the -1’ and -2’ contour line
relative to MLW (or what may be the normal low water line, as calculated based on site conditions). The water
depth at the waterward end of the structure is shown to extend just beyond the —12’ contour relative to MLW.

ANTICIPATED IMPACTS

The docking facility would incorporate approximately 10, 368 square feet of Public Trust Area and Estuarine
Waters. The entire facility, including the existing and proposed pier access and gazebo (whose arcas are
specifically excluded from the 27 square foot calculation), would incorporate a total area of approximately 15,238
square feet of Public Trust Area and Estuarine Waters. The shaded/incorporated area for the existing pier and
docking facility was originally calculated at approxirmately 14,000 square feet of open water impacts and 720
square feet of coastal wetland shading impacts. As such, the proposed facility would result in a net increase of
approximately 518 square feet of incorporated Public Trust Area and Estuarine Waters.

The proposed dock would extend approximately 492’ from the edge of marsh, which measures approximately
1494’ across from marsh to marsh. As proposed, it does not appear the docking facility would encroach into the
channel portion of the waterbody, nor would it exceed 1/3 the width of the waterbody, although it does exceed
the % width. The docking facility, as proposed, would not extend into either 15’ riparian setback.

Due to shallow water depths on the landward edge of the floating dock, it is possible that under current
conditions, at least part of the floating dock could sit on the bottom occasionally at low tide. This is of some
concern, as shoaling is known to occur at this site. Further siltation could feasibly result in a reoccurrence of the
current problem, with many slips becoming dry at low tide and floating structures sitting on the substrate
regularly. As the applicant is aware, and as stated on the original State Permit 42-99 issued for the dock, dredging
is not permittable under current rules, as this site is located within a PNA. With this in mind, the applicant does
appear to have designed the proposed facility to reach the deepest water possible, while meeting the 15’ riparian
setbacks, while also attempting to limit the pier length to the greatest extent practicable without reducing the size
and slip count of the facility. However, considering this is an existing facility, the proposed project would
significantly reduce the length of dock currently sitting on the substrate at low water. Increases in turbidity
should also be expected to result from construction.

Submitted by: Heather Coats Date: 3/31/11 Office: Wilmington



CRC-VR-11-09

STATE OF NORTH CAROLINA

[DEPARTMENT OF JUSTICE

R.oy COOPER. P.O. Box 629 REPLY TO: CHRISTINE A. GOEBEL

ATTORNEY GENER AL RALEIGH, NC 27602 ENVIRONMENTAL DIVISION
TEL: (919) 716-6600
FaX: (919) 716-6767
cgoebel@ncdo).gov

TO: The Coastal Resources Commission

FROM: Christine A. Goebel, Assistant Attorney Generalw

DATE: October 12, 2011 (for the October 26-27, 2011 CRC Meeting)

RE: Variance Request by Carolina Marina & Yacht Club, LLC (11-09)

Petitioner is an LLC which owns property adjacent to Myrtle Grove Sound and the
Atlantic Intracoastal Waterway (AIWW), and across from Carolina Beach Inlet in New Hanover
County, North Carolina. On September 21, 2011, DCM denied Petitioner’s modification request
of CAMA major permit No. 02-07, for the extension of three piers by approximately 32-feet, the
addition of five transient slips, and other modifications to Petitioner’s currently-permitted but
largely not constructed marina. The proposed design does not comply with the Commission’s
one-fourth width limitation to pier lengths found in 15A NCAC 7H.0208(b)(6)(J)(iii). On
September 14, 2011, Petitioner filed an incomplete variance petition to allow the increased pier
length, five new slips, and other changes as proposed in its permit modification application. On
September 27, 2011, Chairman Emory allowed Petitioner’s request to be heard at this October
Commission meeting despite their petition being incomplete until the denial was issued seven
days after the variance filing deadline of 7J.0701 and 7J.0702, allowing Petitioner to complete its

petition.
The following additional information is attached to this memorandum:
Attachment A: Relevant Rules
Attachment B: Stipulated Facts
Attachment C: Petitioner's Position and Staff’s Responses to Criteria
Attachment D: Petitioner's Variance Request Materials
Attachment E: Stipulated Exhibits
cc{w/attachments): Kenneth A. Shanklin, Counsel for Petitioner, electronically

Mary L. Lucasse, CRC Counsel, e¢lectronically
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RELEVANT STATUTES OR RULES ATTACHMENT A

15A NCAC 07H .0207 PUBLIC TRUST AREAS

(a) Description. Public trust areas are all waters of the Atlantic Ocean and the lands thercunder
from the mean high water mark to the seaward limit of state jurisdiction; all natural bodies of water
subject to measurable lunar tides and lands thereunder to the normal high water or normal water
level; all navigable natural bodies of water and lands thereunder to the normal high water or
normal water level as the case may be, except privately-owned lakes to which the public has no
right of access; all water in artificially created bodies of water containing public fishing resources
or other public resources which are accessible to the public by navigation from bodies of water in
which the public has rights of navigation; and all waters in artificially created bodies of water in
which the public has acquired rights by prescription, custom, usage, dedication, or any other
means. In determining whether the public has acquired rights in artificially created bodies of water,
the following factors shall be considered:

(1) the use of the body of water by the public;

(2) the length of time the public has used the area;

(3) the value of public resources in the body of water;

(4) whether the public resources in the body of water are mobile to the extent that they can move
into natural bodies of water;

(5) whether the creation of the artificial body of water required permission from the state; and

(6) the value of the body of water to the public for navigation from one public area to another
public area.

(b) Significance. The public has rights in these areas, including navigation and recreation. In
addition, these areas support commercial and sports fisheries, have aesthetic value, and are
important resources for economic development.

(c) Management Objective. To protect public rights for navigation and recreation and to conserve
and manage the public trust areas so as to safeguard and perpetuate their biological, economic and
aesthetic value.

(d) Use Standards. Acceptable uses shall be those consistent with the management objectives in
Paragraph (c) of this Rule. In the absence of overriding public benefit, any use which jeopardizes
the capability of the waters to be used by the public for navigation or other public trust rights
which the public may be found to have in these areas shall not be allowed. The development of
navigational channels or drainage ditches, the use of bulkheads to prevent erosion, and the
building of piers, wharfs, or marinas are examples of uses that may be acceptable within public
trust areas, provided that such uses shall not be detrimental to the public trust rights and the
biological and physical functions of the estuary. Projects which would directly or indirectly block
or impair existing navigation channels, increase shoreline erosion, deposit spoils below normal
high water, cause adverse water circulation patterns, violate water quality standards, or
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cause degradation of shellfish waters are considered incompatible with the management policies of
public trust areas. In every instance, the particular location, use, and design characteristics shall be
in accord with the general use standards for coastal wetlands, estuarine waters, and public trust
areas.

15SANCAC 07H .0208 USE STANDARDS
(6) Piers and Docking Facilities.

(G) Pier and docking facility length shall be limited by:
(i) not extending beyond the established pier or docking facility length along the
same shoreline for similar use; (This restriction does not apply to piers 100 feet or
less in length unless necessary to avoid unreasonable interference with navigation or
other uses of the waters by the public);
(ii) not extending into the channel portion of the water body; and
(iii) not extending more than one-fourth the width of a natural water body, or
humanmade canal or basin.

Measurements to determine widths of the water body, canals or basins shall be made from the
waterward edge of any coastal wetland vegetation that borders the water body. The one-fourth
length limitation does not apply in areas where the U.S. Army Corps of Engineers, or a local
government in consultation with the Corps of Engineers, has established an official pier-head line.
The one-fourth length limitation shall not apply when the proposed pier is located between longer
piers or docking facilities within 200 feet of the applicant's property. However, the proposed pier or
docking facility shall not be longer than the pier head line established by the adjacent piers or
docking facilities, nor longer than one-third the width of the water body.
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STIPULATED FACTS ATTACHMENT B

1. Petitioner is Carolina Marina and Yacht Club, LLC (“Carolina Marina” or “Petitioner”) and is
a North Carolina limited liability company of which Timothy H. Ward is the only principal
member.,

2. The subject property is owned by Petitioner and consists of Lots 1, 2, 3, and 4 of Block 3 of the
Tucker Burnett Subdivision. The project site is located at 1512 Burnett Road in southern New
Hanover County (“Marina Property”’). The Marina Property is located just south of and across
from Carolina Beach Inlet. An aerial photograph dated October 22, 2010 is attached as Stipulated
Exhibit 1. The Marina Property is also shown on the power point slides which are a Stipulated
Exhibit. ‘

3. Petitioner acquired the Marina Property in 2005 from Timothy H. Ward and his brother,
Donnie H. Ward—sons of Homer H. Ward and Frances Elizabeth Ward. Homer and Frances Ward
acquired the Marina Property in 1966, and Homer Ward was the owner until his death in 2000.
Homer Ward moved his family to the Marina Property around 1968.

4. The Marina Property is 2.87 acres in size with the front property line abutting Burnett Road and
‘the rear property line abutting Myrtle Grove Sound.

5. Myrtle Grove Sound is part of the Atlantic Intracoastal Waterway (“AIWW?”). The waters of
the ATIWW at this location are open to the harvest of shellfish and the area is classified by the
North Carolina Marine Fisheries Commission as a Primary Nursery Area (“PNA”). The waters of
Myrtle Grove Sound are classified as “SA” waters by the North Carolina Environmental
Management Commission.

6. Development on the site within designated Areas of Environmental Concern (AECs) is subject
to the Coastal Area Management Act (CAMA) (N.C.G.S. § 113A-100 et seq.). Portions of the
project are proposed within or adjacent to the Coastal Shorelines, Coastal Wetlands, Public Trust
Area, and Estuarine Waters AECs.

7. An area of undeveloped beachfront property, known as Freeman Park, is located at the north
end of Carolina Beach, lying directly across the AIWW from the Marina Property. The Town of
Carolina Beach allows public vehicular access to the Park by permit only, which is available for a
fee. Pursuant to Carolina Beach Ordinances, the public may drive permitted four-wheel drive
vehicles, camp, picnic, and otherwise enjoy the Public Trust beaches at Freeman Park.
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8. Between 1968 and 1971, Homer H. Ward started a family-owned marina and started the
process to operate a commercial marina. In 1971, the New Hanover County Board of
Commissioners issued Special Use Permit No. 13 on or about June 7, 1971, to Homer H. Ward.

9. Development of the commercial marina pursuant to the Special Use Permit included
construction of a fixed pier and dock, twenty wet slips, a concrete ramp, dredge and fill activities,
shoreline stabilization, and commercial sale of fuel from the terminal dock.

10. Homer H. Ward conducted the marina operations for several years in the 1970s and some in the
1980s. Animproved boat ramp was constructed sometime between 1984 and 1989.

11. In October 2002, Tim Ward obtained a ruling from the New Hanover County Zoning Code
Enforcement Officer that the 1971 Special Use Permit issued to Homer Ward was still valid and
that Homer Ward had secured common law vested rights by engaging in certain marina activities at
his property.

12. In January 2006, the Petitioner began coordination in preparation for applying for a CAMA
Major Permit to develop the clubhouse and parking, new piers and docks, and to dredge a boat
basin and channel (“Original 2006 Permit Plans™). This plan would have been subject to the
requirements of the State Environmental Policy Act, and the proposed new dredging in a PNA
would not have been consistent with the Commission’s rules. Accordingly, Carolina Marina
revised its plans by scaling down its proposed development and removing any proposed dredging.

13. On January 22, 2007, DCM issued Major Permit No. 02-07 to the Applicant for the “Revised
2006 Permit Plan.” This permit is the basis of the current modification. The Revised 2006 Permit
Plans change the existing docking facility by adding a 70' by 10' floating dock, a covered fuel
attendant platform, a reconfiguration of the existing boathouse into a dock office building, and
high-ground improvements including a clubhouse, parking and a stormwater system. The existing
boat ramp would remain.

14. On February 9, 2007 adjacent riparian owner Violet Ward, and her son David Ward (“The
Third Parties”) sought to appeal the issuance of this permit through the Third-Party Hearing
process. Chairman Hackney granted their request, and on July 11-13, 2007, a hearing on DCM’s
issuance of this permit was held by the Office of Administrative Hearings. On October 26, 2007,
Administrative Law Judge Elkins issued a decision upholding DCM’s issuance of this permit. On
April 4, 2008, the Commission reviewed the ALJ’s decision, and made a final agency decision
unanimously upholding the ALJ’s decision which held DCM’s permit issuance was proper. The
Third Parties did not appeal this final agency decision. A copy of the Commission’s decision is
attached as Stipulated Exhibit 2.
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15. Special Use Permit No. 13 was amended by New Hanover County on December 16, 2009
(“Revised SUP No. 13”) following litigation between the County and the Petitioner. On August 6,
2009, the Honorable Superior Court Judge Gary L. Locklear issued an Order directing the County
to revise the permit to authorize the construction of a 200 dry stack storage boat facility with
related boat lifting dockage and pier. The Third Parties filed an appeal of this Order in the Court of
Appeals, but lost on the basis that because the County had already issued the permit in late-2009,
the appeal of the Order was moot.

16. Following the Court of Appeals decision on Revised SUP No. 13, Petitioner sought the first
modification of CAMA Permit No. 02-07, so that the CAMA permit plan matched the 200 dry
stack plan authorized by Revised SUP No. 13. This modification was issued by DCM on
December 17, 2010. The Third Parties again challenged DCM’s issuance of this permit
modification, and sought another hearing in OAH. This request was denied by Chairman Emory
through an Order dated January 21, 2011. This final agency decision of the Commission was
appealed by the Third Parties to New Hanover Superior Court on Judicial Review. This matter is
still pending, and is likely to be heard in December of this year.

17. On November 18, 2010, Alan M. Solana, Substitute Trustee, commenced foreclosure on the
Marina Property (New Hanover County File No. 10 SP 2045} on behalf of First Bank as successor
in interest to Cooperative Bank.

18. On June 13, 2011, Carolina Marina commenced a Chapter 11 proceeding in the United States
Bankruptcy Court, Eastern District of North Carolina (Case No. 11-04559-8-RDD), which is still
pending. Section 362 of the U.S. Bankruptcy Code has stopped the foreclosure of the property.

19. In working with a potential investor in connection with the bankruptcy, Petitioner submitted a
second revision to CAMA Permit No. 02-07 (the “2011 Revised Site Plan,” attached as Stipulated
Exhibit 3. The primary changes proposed in this modification request include a 32° waterward
extension of the two finger docks located at the waterward end of the forklift pier, a 32° extension
of the “L” head platform which would add S transient slips to the already permitted 5 slips for a
total of 10 slips, the removal of the “L” head platform on the north side of the forklift platform, the
enlargement by 72 square feet of the fuel attendant platform, and the extension by 13’ of the public
access ramp. A copy of DCM’s field report for this modification request is attached as Stipulated
Exhibit 4.

20. On September 6, 2011, New Hanover County approved the 2011 Revised Site Plan as a minor
Special Use Permit modification. David and Violet Ward appealed the County’s approval of the
2011 Revised Site Plan to the County Board of Adjustment (New Hanover County Case No. ZBA-
861). At its September 27, 2011 Hearing, the Board of Adjustment unanimously upheld the
County’s approval of the 2011 Revised Site Plan and dismissed David and Violet Ward’s appeal.
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21. During the review of the 2011 Revised Site Plan, both adjacent riparian neighbors objected to
the modification request. The Third Parties made similar objections to the proposal as they had in
the past. By letter dated August 28, 2011 and received on September 8, 2011, Violet P. Ward,
David N. Ward, Cecil R. Ward, Donnie W. Ward and Lisa W. Canady filed written objections to
the 2011 Revised Site Plan to CAMA Permit No. 02-07. These objections are: (a) water depths in
the area are shallower due to shoaling; (b) the modification could impede navigation, especially for
tugs and barges using the Intracoastal Waterway; and (c) the modification would increase hazards
for pleasure boating within the vicinity of the project.

22. The 2011 Revised Site Plan places the proposed development waterward of the Y4 width of the
water body limit by 32 feet for the longest dock. At this site, DCM determined that the waterbody
width is approximately 728-feet across. The proposed pier length is 210-feet, resulting in a pier
29% across the width of the waterbody, which is between the one-quarter distance and the one-
third distance. The proposed pier would not encroach into the AIWW federal channe] setback.

23. The Army Corps of Engineers reviewed the modification request and its Navigation Branch
and the Coast Guard had no objections to the proposed modification.

24, During the review of the 2011 Revised Site Plan, DCM received comments from Shellfish
Sanitation indicating that a shelifish closure would not be necessary if Petitioner’s proposed slips
are used by only one boat each, and, due to the proximity of the neighboring one-slip permitted
docking facility, that the dock and one slip is only used by one slip. Otherwise, a closure will be
recommended by Shellfish Sanitation, See the attached comments from Shellfish Sanitation,
attached as Stipulated Exhibit 5. The Division of Marine Fisheries commented on this project on
September 6, 2011, supporting Shellfish Sanitation’s concerns about shellfish closures if additional
boats use the slips. A copy of their comments is attached as Stipulated Exhibit 6.

25. During the review of the 2011 Revised Site Plan, both adjacent riparian neighbors objected to
the modification request. The Third Parties made similar objections to the proposal as they had in
the past, a copy of which, dated September 25, 2011 jis attached as Stipulated Exhibit 7. Chatham
Towing also objected to the proposed dock, raising concerns that the extension could impede
navigation and challenge safe transit in the already challenging Carolina Beach inlet area. A copy
of this objection is attached as Stipulated Exhibit 8.

26. DCM denied the 2011 Revised Site Plan request based on the proposed development’s
inconsistency with 15A NCAC 07H.0208(b)(6)(J)(iii), which states that pier length shall be limited
by: “not extending more than one-fourth the width of a natural water body, or human-made canal
or basin. Measurements to determine widths of the water body, canals or basins shall be made
from the waterward edge of any coastal wetland vegetation which borders the water body ...” A
copy of this denial letter is attached as Stipulated Exhibit 9.
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27. On September 28, 2011, DCM’s Morehead City office received objections from the Third
Parties, who had received the required notice from Petitioner about this variance request, and
wished to object to this request. A copy of their objections, dated September 25, 2011 is attached
as Stipulated Exhibit 10.
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Petitioner and Staff Positions ATTACHMENT C

L Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioner’s Position: Yes.

The rear property line of the Marina Property abuts Myrtle Grove Sound, which is part the Atlantic
Intracoastal Waterway. In this area, waters of Myrtle Grove Sound are classified by the North
Carolina Environmental Management Commission as SA and are open to the harvest of shellfish.
The waters are classified by the North Carolina Marine Fisheries Commission as Primary Nursery
Area (“PNA”). This site was developed as a commercial marina in the late 1960s and early 1970s.
This development included construction of a fixed pier and dock, twenty wet slips, a concrete
ramp, shoreline stabilization, and dredge and fill under a federal permit.

The waters surrounding the current approved pier and dock are shallower than desired.
Furthermore, the location of the subject property is unique in that it is directly across from a spoil
island—a human made sand depository—near the Carolina Beach inlet. Strict application of the
One-quarter Rule would limit Petitioner’s business to the shallower water area. Allowing the
requested extension in this unique situation will provide better distance for the wave-attenuating
docks and better protect the launch and retrieval area at the marina. Also, the proposed extension
will provide better protection from passing boat wakes when loading and unloading persons and
gear to vessels at the marina.

Staff’s Position: No.

Staff contends that a strict application of the Commission’s rules, in this case the one-fourth width
pier length limitation rule, will not cause Petitioner an unnecessary hardship. Petitioner already
has CAMA Permit No. 02-07 (as modified on December 17, 2010), which has permitted the 200-
boat dry-stack marina project, and which mirrors the project permitted by New Hanover County on
December 16, 2009. While Petitioner currently has some facilities built on the site, the December
17, 2010 modification expanded and updated the existing marina facility. Petitioner’s 2011
Revised Site Plan now seeks to further expand the facility by extending the three piers further into
the waterbody, by adding five additional slips, and increasing the platform area, apparently to
entice a potential investor to the project. However, in order to make these changes, Petitioner’s
proposal exceeds the one-fourth width pier length rule, where, under the existing permit, it met the
one-fourth limitation rule, While Petitioner alleges being in a difficult financial position facing
bankruptcy, the strict application of the one-fourth rule is not the cause of Petitioner’s financial
hardships. Also, Staff notes that since this area has not been dredged in decades, and because the
water depth at the end of the 2010 proposal were apparently sufficient for Petitioner’s marina

9
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operations, any allegations about new siltation of the site does not appear to be the cause of any
unnecessary hardships. Additionally, if these piers were extended past the one-fourth width
limitations on this portion of the highly developed shoreline, in a well-traveled area of the ATWW
across from Carolina Beach Inlet, navigation impacts may result. For these reasons, Staff believes
Petitioner does not suffer any unnecessary hardships due to the strict application of the one-fourth
pier rule,

IL Do such hardships result from conditions peculiar to the Petitioner's property,
such as location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

The hardships for Petitioner result from the buildup of sand and sediment below the Petitioner’s
pier and docking facility. As noted above, the subject property is unique in that it is directly across
from a human made spoil island in the vicinity of the Carolina Beach Inlet. The Carolina Beach
Inlet is maintained through sand relocation measures by the Army Corp of Engineers by dredging.
The maintenance dredging and natural dynamics of the inlet cause fluctuations in the water-body
width of the AIWW. Yards beyond Petitioner’s current dock and pier facility is the deeper water
of the ATWW, as shown on the attached map entitled “Proposed Revisions Water Dependent
Structures” by Stroud Engineering.

Staff's Position: No.

Staff disagrees that any unnecessary hardships the Commission might find, result from conditions
peculiar to the Petitioner’s property. While Staff notes that Petitioner’s property is located across
from Freeman Park which may be less likely to be developed in the future, Petitioner’s property is
already located on a well-developed stretch of shoreline, along a busy portion of the AIWW which
gets both inlet traffic as well as AIW W-traversing traffic, as noted in objections received during
permit modification review. Having property at this location is not what causes any hardships that
Petitioner may claim, and in fact, granting this variance may increase hardships to the boating
public in this area with these marina docks closer to the ATWW than those currently permitted at
the one-fourth limit.

III. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioner’s Position: No.

Sediment and sand buildup and the growth of the PNA under Petitioner’s current pier and docking
facility were not the result of Petitioner’s actions. These situations occurred mainly because of the
proximity of the Carolina Beach Inlet to the Marina Property and because of the regular Army Corp
of Engineers’ dredging activity to keep the inlet stabilized.

10
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The subject property has been in Petitioner’s family (Ward family) for over forty years, which
predates CAMA and its related rules. The Ward family obtained all the permits required at the
marina’s inception and development over the years, and the Ward family has been able to keep the
marina operational. Allowing watercraft to be staged in deeper water will enhance safety and
efficiency at the marina and enhance the viability of the marina by providing greater service and
facilities to customers.

Staff's Position: Yes.

Staff believes any hardships the Commission might find result from the actions of the Petitioner.
As noted in Section I above, Petitioner already has an active CAMA permit to build the 200-boat
dry-stack marina, without being in conflict with the one-fourth rule. Petitioner is now seeking the
variance of the one-fourth rule to allow the 2011 Revised Site Plan changes to expand the marina
facility by extending the piers, adding five slips to the existing five permitted slips, and increasing
the platform area. By seeking these changes to increase the potential revenue of the marina with
the additional slips to attract investors, Petitioner can no longer meet the Commission’s one-fourth
rule. Petitioner claims that the increased length is a response to siltation caused by the Corps inlet
dredging and inlet processes, and since this is a PNA, they are not allowed to undertake new
dredging. However, Petitioner’s existing plan is apparently at depths sufficient for its marina to
operate safely as evidenced by the December 17, 2010 modification to their permit. Additionally,
Staff notes that since this area has not been dredged (or allowed to be dredged) in decades, and
because the depth was sufficient in 2010 for Petitioner’s planned marina operations, any alleged
“new” siltation is not a cause of Petitioner’s hardships. Therefore, in requesting these new changes
for purely financial reasons resulting in a conflict with the Commission’s rules, Petitioner is
causing its own hardships.

IV. Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the
Commission; (2) secure the public safety and welfare; and (3) preserve
substantial justice? Explain.

Petitioners’s Position: Yes.

The purpose of the “One-quarter Rule” is to prevent impacts on navigation in navigable waterways.
If riparian owners on both sides of a waterway build piers out to 1/4 width of the waterway, then
1/2 of the waterway width is blocked for use in navigation. Allowing one of those piers to extend
further than 1/4 width has the potential to imperil navigation on that waterway even further;
however, the property opposite the Marina Property is Freeman Park. Freeman Park consists of
180 acres of undeveloped land located at the north end of Carolina Beach. Carolina Beach has a
series of ordinances governing the use of Freeman Park for the public. It is highly unlikely that this

11
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~area will ever be developed, and particularly not any time in the foreseeable future. Though owned
by the descendants of Alexander Freeman, Freeman Park has remained undeveloped for over 150
years. This consistent ownership and use as an undeveloped area for the public to enjoy makes it
unlikely that a pier will ever be built from it, particularly in the area across from Petitioner’s
property. Furthermore, it is Petitioner’s understanding that the actual private ownership of
Freeman Park is contested. The Army Corps of Engineers maintains Carolina Beach Inlet, which
adjoins Freeman Park, through dredging and depositing the spoil onto Freeman Park. According to
N.C. Gen. Stat.§ 146-6, “if any land is, by act of man, raised above the high watermark of any
navigable water by filling ... title thereto shall vest in the State....” It is arguable that the State
owns most of Freeman Park, and because of that, it is highly unlikely that the State will
commission a pier or other structure to be built at that site across from Petitioner’s property on the
ATWW.

The goals of CAMA and the CRC’s rules are listed in N.C. Gen. Stat. § 113A-102(b):

1) To provide a management system capable of preserving and managing the natural
ecological conditions of the estuarine system, the barrier dune system, and the beaches, so as to
safeguard and perpetuate their natural productivity and their biological, economic and esthetic
values; ;

(2) To insure that the development or preservation of the land and water resources of the
coastal area proceeds in a manner consistent with the capability of the land and water for
development, use, or preservation based on ecological considerations;

(3)  To insure the orderly and balanced use and preservation of our coastal resources on behalf
of the people of North Carolina and the nation;

(4) To establish policies, guidelines and standards for:

a. Protection, preservation, and conservation of natural resources including but not
limited to water use, scenic vistas, and fish and wildlife; and management of transitional or
intensely developed areas and areas especially suited to intensive use or development, as well as
areas of significant natural value;

b. The economic development of the coastal area, including but not limited to
construction, location and design of industries, port facilities, commercial establishments and other
developments;

c. Recreation and tourist facilities and parklands;

d. Transportation and circulation patterns for the coastal area including major
thoroughfares, transportation routes, navigation channels and harbors, and other public utilities and
facilities;

e. Preservation and enhancement of the historic, cultural, and scientific aspects of the
coastal area;

f. Protection of present common-law and statutory public rights in the lands and
waters of the coastal area;

g. Any other purposes deemed necessary or appropriate to effectuate the policy of this

12
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Article.
As stated above, allowing Petitioner to extend its pier and docking facility into deeper waters as
requested further protects the persons using the marina as well as the boating public in general in

the vicinity of the marina, all of which is consistent with the foregoing goals.

Staff's Position: No.

Staff disagrees that Petitioner’s expansion of its currently permitted plan is within the spirit,
purpose and intent of the Commission’s rules for public trust areas regarding the protection of safe
navigation by the boating public and limiting usurpation of the public trust waters. Petitioner’s
request is not a case of an existing facility silting in and needing to go farther out into deeper water
instead of dredging in a PNA in order to mitigate current impacts to the PNA. Instead, Petitioner
has a current permit to make significant improvements, not yet constructed, to the existing marina
facilities. Its current modified permit is apparently within sufficient depths to allow its proposed
marina operations, and it appears the only apparent reason for the current modification is financial,
not safety or environmental impacts, and as such, not from “new” siltation issues. Petitioner has
no unnecessary hardships, and so there is no reason to increase possible impacts to navigation in
this highly-developed, well-traveled area when the purpose for the modification is only financial.
This proposal does not secure public safety and welfare by extending the currently-permitted piers
closer to the AIWW and the inlet. This proposal does not preserve substantial justice because it
increases impacts to navigation for what Staff believes are purely financial reasons, when
Petitioner has an existing permit which satisfies it’s proposed marina operations.
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ATTORNEYS AT LAwW
214 MARKET STREET SEP 1 5 2011
PosT OFFICE Box 1347
WILMINGTON, NORTH CAROLINA 28402-1347 NC. ATTORNEY GENERAL
TELEPHONE (910) 762-9400 « TELEFAX (910) 251-1 773 Environmental Division

E-MAiL SHANKLAW@EARTHLINK.NET

KENNETH A, SHANKLIN* *BoARD CERTIFIED SPECIALIST In
MATTHEW A. NICHOLS** REAL PROPERTY LAW - RESIDENTIAL, BUSINESS,
COMMERCIAL AND INDUSTRIAL TRANSACTIONS

CYNTHIA'W. BALDWIN **ALSO ADMITTED I NEW YORK

September 14, 2011

VIA TELEFAX #(252) 247-3330
and U.S. MAIL

Director

Division of Coastal Management
400 Commerce Avenue

New Bern, NC 28557

VIA TELEFAX #(919) 716-6767
and U.S. MAIL

N.C. Attorney General
Environmental Division
9001 Mail Service Center
Raleigh, NC 27699-9001

Re:  Carolina Marina and Yacht Club, LLC
CAMA Variance Request
Our File No. 2011077.1

Ladies and Gentlemen:

Please find enclosed Carolina Marina and Yacht Club, LLC’s CAMA Variance Request
Form being forwarded to you via telefax and mail.

With best regards, I remain

L1

Kenneth A. Shanklin

KAS/pcc
Enclosures
cC: Carolina Marina and Yacht Club, LL.C



CAMA VARIANCE REQUEST FORM DCM FORM 11 Ocy
DCM FILE No.: l I

PETITIONER’S NAME Carolina Marina and Yacht Club, LL.C
COUNTY WHERE THE
DEVELOPMENT IS PROPOSED New Hanover County

Pursuantto N.C.G.8. § 113A-120.1 and 15A N.C.A.C. 07] .0700 ¢t seq., the above named Petitioner
hereby applies to the Coastal Resources Commission (CRC) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the CRC at a regularly scheduled meeting, heard in
chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C. 07]
0701(e). A complete variance petition, as described below, must be received by the Division of
Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a regularly
scheduled CRC meeting to be eligible for consideration by the CRC at that meeting. 15AN.C.A.C.
071 .0701(e). The final set of stipulated facts must be agreed to at least four (4) weeks prior to the
first day of a regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e). The dates of CRC meetings
can be found at DCM’s website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance, or if the
Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 07J .0701(b).

VARIANCE CRITERIA
The petitioner has the burden of convincing the CRC that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued by
the Commission cause the petitioner unnecessary hardships? Explain the hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as the
location, size, or topography of the property? Explain.

(¢) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

Please make your written arguments that Petitioner meets these criteria on a separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-attorneys may not
represent others at quasi-judicial proceedings such as a variance hearing before the Commission. These



opinions note that the practice of professionals, such as engineers, surveyors or contractors, representing
others in quasi-judicial proceedings through written or oral argument, may be considered the practice of law.
Before you proceed with this variance request, you may wish to seek the advice of counsel before having a
non-lawyer represent your interests through preparation of this Petition.

For this variance request to be complete, the petitioner must provide the information listed

below.

The undersigned petitioner verifies that this variance request is complete and includes:
The name and location of the development as identified on the permit application,

A copy of the permit decision for the development in question;

A copy of the deed to the property on which the proposed development would be located;
A complete description of the proposed development including a site plan;

A stipulation that the proposed development is inconsistent with the rule at issue;

Proof that notice was sent to adjacent owners and objectors, as required by 15A N.C.A.C.
071 .0701(c)(7);

Proof that a variance was sought from the loca