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NC Gen. Stat. 146-6 Title to land raised from navigable water. (North Carolina General Statutes (2014 Edition))

8 146-6 Title to land raised from navigable water.

§ 146-6. Title to land raised from navigable water.

(a) If any land is, by any process of nature or as a result of the erection of any pier, jetty or
breakwater, raised above the high watermark of any navigable water, title thereto shall vest
in the owner of that land which, immediately prior to the raising of the land in question,
directly adjoined the navigable water. The tract, title to which is thus vested in a riparian
owner, shall include only the front of his formerly riparian tract and shall be confined within
extensions of his property lines, which extensions shall be perpendicular to the channel, or
main watercourses.

(b) If any land is, by act of man, raised above the high watermark of any navigable water by
filling, except such filling be to reclaim lands theretofore lost to the owner by natural causes
or as otherwise provided under the proviso of subsection (d), title thereto shall vest in the
State and the land so raised shall become a part of the vacant and unappropriated lands of
the State, unless the commission of the act which caused the raising of the land in question
shall have been previously approved in the manner provided in subsection (c) of this section.
Title to land so raised, however, does not vest in the State if the land was raised within the
bounds of a conveyance made by the State Board of Education, which included regularly
flooded estuarine marshlands or lands beneath navigable waters, or if the land was raised
under permits issued to private individuals pursuant to G.S. 113-229, G.S. 113A-100 through
113A-128, or both.

(c) If any owner of land adjoining any navigable water desires to fill in the area immediately
in front of his land, he may apply to the Department of Administration for an easement to
make such fill. The applicant shall deliver to each owner of riparian property adjoining that
of the applicant, a copy of the application filed with the Department of Administration, and
each such person shall have 30 days from the date of such service to file with the Department
of Administration written objections to the granting of the proposed easement. If the
Department of Administration finds that the purpose of the proposed fill is to reclaim lands
theretofore lost to the owner by natural causes, no easement to fill shall be required. In such
a case the Department shall give the applicant written permission to proceed with the
project. If the purpose of the proposed fill is not to reclaim lands lost by natural causes and
the Department finds that the proposed fill will not impede navigation or otherwise interfere
with the use of the navigable water by the public or injure any adjoining riparian owner, it
shall issue to such applicant an easement to fill and shall fix the consideration to be paid for
the easement, subject to the approval of the Governor and Council of State in each instance.
The granting by the State of the written permission or easement so to fill shall be deemed
conclusive evidence and proof that the applicant has complied with all requisite conditions
precedent to the issuance of such written permission or easement, and his right shall not
thereafter be subject to challenge by reason of any alleged omission on his part. None of the
provisions of this section shall relieve any riparian owner of the requirements imposed by the
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applicable laws and regulations of the United States. Upon completion of such filling, the
Governor and Council of State may, upon request, direct the execution of a quitclaim deed
therefor to the owner to whom the easement was granted, conveying the land so raised, upon
such terms as are deemed proper by the Department and approved by the Governor and
Council of State.

(d) If an island is, by any process of nature or by act of man, formed in any navigable water,
title to such island shall vest in the State and the island shall become a part of the vacant and
unappropriated lands of the State. Provided, however, that if in any process of dredging, by
either the State or federal government, for the purpose of deepening any harbor or inland
waterway, or clearing out or creating the same, a deposit of the excavated material is made
upon the lands of any owner, and title to which at the time is not vested in either the State or
federal government, or any other person, whether such excavation be deposited with or
without the approval of the owner or owners of such lands, all such additions to lands shall
accrue to the use and benefit of the owner or owners of the land or lands on which such
deposit shall have been made, and such owner or owners shall be deemed vested in fee
simple with the title to the same.

(e) The Governor and Council of State may, upon proof satisfactory to them that any land has
been raised above the high watermark of any navigable water by any process of nature or by
the erection of any pier, jetty or breakwater, and that this, or any other provision of this
section vests title in the riparian owner thereof, whenever it may be necessary to do so in
order to establish clear title to such land in the riparian owner, direct execution of a
quitclaim deed thereto, conveying to such owner all of the State's right, title, and interest in
such raised land.

(f) Notwithstanding the other provisions of this section, the title to land in or immediately
along the Atlantic Ocean raised above the mean high water mark by publicly financed
projects which involve hydraulic dredging or other deposition of spoil materials or sand vests
in the State. Title to such lands raised through projects that received no public funding vests
in the adjacent littoral proprietor. All such raised lands shall remain open to the free use and
enjoyment of the people of the State, consistent with the public trust rights in ocean beaches,
which rights are part of the common heritage of the people of this State.

(1959, c. 683, s. 1; 1979, c. 414; 1985, c. 276.)
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Purpose.

The federal storm damage reduction project has served the Town well over the last 50 years and
continued nourishment of the project will continue to provide storm damage reduction to the
Town’'s infrastructure and development within the Town. Also, in order to retain its Static
Vegetation Line Exception granted by the NC Coastal Resources Commission (CRC) on
September 9, 2009, the Town must provide a progress report to the CRC every 5 years
describing the condition of the project and an update of the requirements outlined in the Static
Vegetation Line Exception rule (15A NCAC 07J). The first progress report is due on September
9, 2014.

Project Description

The Carolina Beach federal storm damage reduction project was authorized by Congress in 1962
(House Document Number 418, 87th Congress, 2nd Session). The project extends along 14,000
lineal feet of ocean shoreline as shown in Figure 1. As originally authorized, the project
consisted of a beach fill shaped in the form a 25-foot wide dune with a crest elevation of 12.5
feet above North American Vertical Datum (NAVD) fronted by a 50-foot wide storm berm at
elevation 9.5 feet above NAVD. The project was later modified to include a 2,075-foot long rock
revetment at the extreme north end of the project which is fronted by a 130-foot wide berm at
elevation 5.5 feet above NAVD. The crest elevation of the revetment is a 9.5 feet NAVD. The
authorization also included periodic nourishment of the project with the nourishment interval
estimated to be approximately every three years. Maintenance of the rock revetment is a non-
federal responsibility. The plan layout of the project is shown in Figure 2 with typical profiles of
the beach fill and revetment sections shown in Figures 3 and 4, respectively. The Carolina Beach
portion of the authorized project was re-evaluated in February 1993 under authority provided by
Section 934 of the Water Resources Development Act of 1986 (PL 99-662) and found to be
eligible for continued Federa participation in beach nourishment for the remaining economic life
of the project (USACE 1993). Construction of the Carolina Beach portion of the project was
initiated in 1964; therefore, federal cost-sharing for storm damage reduction is authorized to
continue through the year 2014.

With federal participation in periodic nourishment set to expire in 2014, the U.S. Army Corps
of Engineers - Wilmington District (USACE) is seeking authorization and funding to
conduct areevaluation of the project under authority of Section 216 of Public Law 91-611
which could lead to reauthorization of the project for another 50 years (Glenn
Mcintosh, USACE - Wilmington District, Per. Comm. May 20, 2009). US Congressiond
efforts continue supporting a reauthorization of the Carolina Beach CSDR in the current
WRRDA hill negotiations. New Hanover County received State permit N0.138-12, which
would allow New Hanover County to move forward with the project if federa funding is not
available or if the federa project is not reauthorized.



Figure 1. Carolina Beach project limits and baseline stations.

The Area South Project was also authorized by the same legislation that authorized Carolina
Beach; however, construction of the Area South Project was not initiated until June 1997. As a
result, and based on conditions contained in the Water Resources Development Act of 1986, the
Area South Project is eligible for federal funding for a period of 50 years after initiation of
construction or through June 2047.



Figure 2. Carolina Beach — Beach Fill Plan.






Storm Damage Reduction Project

The federa projects covering Carolina Beach and Kure Beach were nourished in May 2013. The
two projects were successful in repositioning federal funds in the amount of 4.2 million for
Carolina Beach and $3.9 million for the Area South Project. The State of North Carolina also
appropriated $1.18 million for the Carolina Beach project; New Hanover County provided $2.3
million for the nourishment of the Carolina Beach project. The County also provided $900,000 for
the Area South Project. A breakdown of the nourishment volumes and cost contributions for the two
projectsis asfollows:

2013 Nourishment

Carolina Beach Project:
Nourishment VVolume = 989,200 cy
Tota Cost = $6,500,000

Federa = $4,200,000

State=$0

County = $2,300,000

Area South Project:

Nourishment Volume = 557,702 cy
Total Cost = $5,900,000

Federa = $3,900,000

State = $1,180,000

County = $ 900,000

Attachment 2 provided by the Army Corps of Engineers is the computed end area quantities for the
beach fill at Carolina Beach. This shows how the volumeis distributed and the end area calculations
that come to atotal of 989,200 cy.

2010 Nourishment

Nourishment Volume = 440,00 cy
Total Cost = $5,809,718

Federal: $3776,317

State: $1,016,701

New Hanover County: $1,016,701

Inter-local Agreement

A key element of the New Hanover County contingency plan was the adoption of an inter-local
agreement, signed by all three beach towns and New Hanover County, that specifies how funds from
the New Hanover County beach nourishment fund would be used to support continued periodic
nourishment of all three projects in the absence of federal and/or state funding. Under this agreement,
if no federal or state funding is provided, the three beach towns would provide 17.5% of the funds
needed for periodic nourishment of their respective projects and the County would contribute 82.5%.

If some federal and state funding is provided but the combined amount is less than 17.5%, the towns

agreed to make-up the difference. For example, if the state provided 10% of the nourishment cost, the
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towns would provide 7.5%. The remaining balance of 82.5% would be covered by New Hanover
County (Interlocal agreement attached).

Future Cost Projections

The past history of the Carolina Beach project was used to develop possible future cost for
nourishment of the project over the next 40 years. While the storm damage reduction history for
Carolina Beach dates back to 1964, only the cost experienced since 1981 were used for the
projections. Prior to 1981, the nourishment frequency for Carolina Beach was sporadic as a result of
issues with both state and local funding as well as issues associated with severe erosion along the
north end of the project. Once the funding and erosion issues were resolved, the Carolina Beach
project underwent a major rehabilitation between 1981 and 1982 which restored the project to its
authorized conditions. Since that time, periodic nourishment has been routinely accomplished
approximately every 3 years with material removed from a sediment trap in Carolina Beach Inlet.

A plot of the“gross’ unit cost of each periodic nourishment operation for Carolina Beach since

1981 is provided in Figure 5. Gross unit cost is the total cost of the nourishment operation, which
includes mobilization and demobilization of the dredge, pipeline, and ancillary equipment plus the
pumping cost divided by the volume of materia placed on the beach.

The gross unit cost remained fairly constant between 1981 and 1991 but began to increase
significantly after 1991. Based on these past gross unit costs, two time periods were selected as
possible indicators of how dredging cost could change in the future. The first time period extends
from 1981 to 2013 while the second period extends from 1991 to 2013. For the 1981 to 2013 time
period, the gross unit cost increased at a rate of $0.1352 per year which represents an approximate
1.3% per year increase in dredging cost. For the 1991 to 2013 time period, the gross unit cost
increased at arate of $0.2307 per year which is close to a 2% per year increase. Given the uncertainty
of future dredging cost, both of these rates of increase in the gross unit dredging cost (1.3%/yr and
2.0%l/yr) were used to devel op future costs for nourishing the Carolina Beach project.



Figure 5. Changes in gross unit dredging cost for the Carolina Beach project

Periodic Nourishment Volumes. Since 1985, the Carolina Beach Project has been nourished
approximately every three years with the volume placed along the shoreline during each operation
averaging 858,600 cubic yards. This 3-year nourishment volume was used to develop future
nourishment cost for the project.

The average 3-year periodic nourishment volume needed to maintain the Area South Project is
estimated to be 649,900 cubic yards. Of this total, 36,600 cubic yards, or 5.63% of the total volume,
would be placed in the northern 3,500-foot shoreline segment that is now within the Town Limits of
Carolina Beach. For Funding Scenario 1 in which nourishment funds are provided by the federa
government, the State, New Hanover County, and the Town of Carolina Beach would not incur any
additional cost for the 3,500-foot shoreline segment. Under funding Scenario 2; however, the cost that
would be assumed by the Town of Carolina Beach would depend on how nourishment of the Area
South Project is accomplished.

In the case where New Hanover County and the Town of Kure Beach nourish the project using non-
federa permits and accomplish the nourishment in the same manner as previous nourishment
operations by the USACE, the cost of nourishing the 3,500-foot segment was based on nourishment
materia derived from the offshore borrow area. However, should the Town of Kure Beach elect not
to nourish its project during a particular 3-year nourishment cycle, material to nourish the 3,500-
segment



would come from the Carolina Beach Inlet borrow area/sediment trap. Based on past performance of
the sediment trap/borrow area, the material collected in the Carolina Beach Inlet and bypassed to
Carolina Beach is sufficient to satisfy nourishment needs of Carolina Beach project indefinitely.
Estimates of the future cost of nourishing the 3,500-foot segment are provided for both possibilities.

Future Storm Damage Reduction Cost

Funding Scenario 1. Under Funding Scenario 1, the federal government and the State of North
Carolina would continue to fund periodic nourishment of the Carolina Beach project in accordance
with past cost sharing agreements. Under this scenario, all of the periodic nourishment costs would
be covered by contributions from the federal government (65%), the State of North Carolina
(17.5%) and New Hanover County (17.5%). This scenario carries a positive New Hanover County
ROT balance beyond 2054.

Funding Scenario 2. Following the 2013 nourishment of Carolina Beach and the Area South Project,
Funding Scenario 2 assumes federal and state funding would not be provided for future nourishment
Carolina Beach operations. This represents a “worst-case” with regard to county and town funding
requirements. Even without future federal funding, there is till a possibility the State of North
Carolina would provide some limited funding for future nourishment operations but at this time
future state funding remains an uncertainty. Under Funding Scenario 2, the Town of Carolina Beach
would be responsible for 17.5% of the periodic nourishment costs with New Hanover County
contributing 82.5% of the nourishment costs. This scenario continues to carry a positive New
Hanover County ROT balance beyond 2054.



New Hanover County has a 3% room occupancy tax that is used to fund beach nourishment and
tourism activities in the County. Sixty percent (60%) of the funds collected go toward beach
nourishment. At the present time, the balance is sufficient to maintain current operations with annual
collections totaling around $3.8 million. The New Hanover County Board of County Commissioners
(Board) established the New Hanover County Ports Waterways and Beach Commission (PW&B
Commission) to manage the beach nourishment funds and make recommendations to the Board on
the use of the funds. In addition to the Carolina Beach project, New Hanover County has two other
federal storm damage reduction projects it supports; namely, Wrightsville Beach and Kure Beach.
With the budget adoption in July 2013 Town Council began a new policy for setting aside funding for
storm damage reduction. The policy reserves revenue that is generated from public parking and
Freeman Park to fund future storm damage reduction projects. Currently $350,000 is available from
the Freeman Park revenues.

For funding Scenario 2 in which the Town of Carolina Beach and New Hanover County assume
responsibility for storm damage reduction projects. New Hanover County annually allocates a portion
of ROT funds to cover costs while the Town of Carolina Beach has implemented a strategy to
allocate a portion of the revenue from Freeman Park to cover costs.

CAROLINA BEACH INLET SEDIMENT TRAP/BORROW AREA.

The sediment trap/borrow area located is shown in Figure 6. The volume of material collected in the
Carolina Beach Inlet sediment trap/borrow area has been sufficient to maintain the Carolina Beach
project over the past 25 years. For the 9 periodic nourishment operations conducted for Carolina
Beach since 1985, the average volume of material removed from the sediment trap/borrow area has
been approximately 886,000 cubic yards. Based on the past performance of the sediment trap/borrow
area, the materia collected in Carolina Beach Inlet and bypassed to Carolina Beach is sufficient to
satisfy future nourishment needs of Carolina Beach.



Figure 6. Carolina Beach Inlet Sediment Trap/Borrow Area

The Carolina Beach project satisfies all of the requirements for the static line exception as stipul ated
in 15A NCAC 07J .1201. By virtue of this updated report, the Town of Carolina Beach has
demonstrated the project has been maintained for well over the 5-year minimum, it has an identified
source of beach compatible borrow material that will sustain the project for more than the

minimum 25 years, and funding strategies are in place continuing to support the project beyond 25
years.
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Attachment 1: Interlocal agreement for Contingency plan beach nourishment



























Attachment 2: Beach fill quantities for Carolina Beach
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and belief. Witness my original Signature, License Number and Seal
OF THE BOARDWALK AREA this day of AD, 2012.
SHEET 2 OF 2
10 TOWN OF CAROLINA BEACH — FEDERAL POINT TOWNSHIP Bob M. Jones, Jr., PLS
Aab? 7230/\/5 NEW HANOVER COUNTY — NORTH CAROLINA NC License No.  L=2977

ROBERT H. GOSLEE & ASSOCIATES, PA
LAND SURVEYORS — LAND PLANNERS
FIRM LICENSE NUMBER: C—1167
513 CHESTNUT STREET
WILMINGTON, NORTH CAROLINA 28401

rhgilm®@bellsouth.net
FILE No.: 900622

910—-763—-1941




North Carolina Departmerit of Environment and Natural Resources

Pat McCrory Donald R. van der Vaart
Governor Secretary

April 13, 2015

Mr. Michael Cramer

Town of Carolina Beach
1121 N. Lake Park Blvd.
Carolina Beach, NC 28428

Dear Mr. Cramer:

Enclosed is a fully executed copy of Contract No. 6416 between the North Carolina
Department of Environment and Natural Resources, and the Town of Carolina Beach
for the North Carolina Public Beach and Coastal Waterfront Access Program
Construction of Carolina Beach Boardwalk.

Invoices or matters regarding work to be performed should be directed to the
Contract Administrator Mike Christenbury, as indicated on page three (3) of the
contract document.

Please include Contract No. 6416 on each invoice submitted for payment.

Should you have any questions regarding the contract, you may contact me at
(919) 707-8539

Sincerely,

vii. oy
riorie Barber
chasing Agent
Division of Financial Services
Purchase and Contract Section

Enclosure

cc: Mike Christenbury, DENR Division of Coastal Management
Jackie J. Moore, DENR Office of the Controller

1605 Mail Service Center, Raleigh, North Carolina 27699-1605
Phone: 919-707-8525\ Internet: www.ncdenr.gov

An Equal Opportunity \ Affirmative Action Employer - Made in part by recycled paper



GRANT CONTRACT NO. 6416

STATE OF NORTH CAROLINA GRANTEE'S FEDERAL
COUNTY OF WAKE IDENTIFICATION
NUMBER: *-**1193

This Contract is hereby made and entered into this 10 DAY OF APRIL, 2015, by and between the NORTH CAROLINA
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES, (the "Agency”) and the TOWN OF CAROLINA
BEACH, (the "Grantee"} (referred fo collectively as the “Parties”).

1. Contract Documents: This Contract consists of the Grant Contract and its attachments, all of which are identified by
name as follows:

(1) Grant Contract No. 6416

@ General Terms-and Conditions (Attachment A)

3 Grantee's Response to Agency’s RFP, including line item budget and budget narrative and if applicable, indirect
cost documentation (Attachment B)

The following documents along with the Govemnor’s grant award letter, are on file and available for review at North Carolina
Division of Coastal Management's {DCM) main office in Morehead City, located at 400 Commerce Avenue. The contact phone
number is (252) 808-2808.

1. North Carolina Public Beach and Coastal Waterfront Access Fund 2014-2015 RFP packet - Aprif 1, 2014
2. Carolina Beach Appfication submission: Carolina Beach Boardwalk — May 30, 2014.
3. North Carolina Public Beach and Coastal Waterfront Access Fund 2014-2015 Final Application packet - July 15, 2014.

4. Carolina Beach Final Application submission: Carolina Beach Boardwalk — October 17, 2014,

These documents constitute the entire agreement between the Parties and supersede all prior oral or written statements
or agreements. The Parties may enter into Contract Amendments in accardance with the General Terms and Conditions
as described in Attachment A,

2. Precedence Among Contract Documents: In the event of a conflict between terms of the Contract Documents, the
term in the Contract Document with the highest relative precedence prevails. The order of precedence is established by
the order of documents in Paragraph 1, above, with the first-listed document having the highest precedence and the last-
listed document having the lowest precedence. If there are multiple Contract Amendments, the most recent amendment
has the highest precedence and the oldest amendment has the lowest precedence.

3. Contract Period: This Contract shall be effective on April 10, 2015 and shall terminate on September 30, 2016.

4. Project Period: The Grantee begins the project on April 10, 2015. The Grantee undertakes and completes the
project in a sequence that assures expeditious completion in fight of the purposes of this agreement. Grantes
completes the project on September 30, 2016.

5. Grantee’s Duties: The Grantee provides the project as described in Attachment B, North Carclina Public Beach and

Coastal Waterfront Access Program-Construction of Carolina Beach Boardwalk and in accordance with the
approved budget in Attachment B
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GRANT CONTRACT NO. 6416

6. Agency’'s Duties: The Agency shall pay the Grantee in the manner and in the amounts specified in the Contract
Documents.

The total amount paid by the Agency to the Grantee under this Contract shall not Exceed FIVE HUNDRED NINETY-
NINE THOUSAND THREE HUNDRED SIXTY SEVEN DOLLARS ($599, 367.00).

This amount consists of;
Type of Funds Funding Source CFDA No. i
Appropriations NC General Assembly N/A

Accounting Code Information:

Dollars GL Company GL Account GL Center
$599,367.00 1612 536993 25005A21

[ 1 a. There are no matching reguirements from the Grantee.

[ 1 b. There are no matching requirements from the Grantee; however, the Grantee has committed the following match

to this projest;
In-Kind $
Cash $
Cash and In-Kind $
Cash and/or In-Kind $
Other / Specify: $
[ X ] c. The Grantee’s matching requirement is $228,321.00, which shall consist of:
In-Kingd $
X Cash $228,321.00
Cash and In-Kind $
Cash and/for In-Kind $
Other / Specify: $

[ 1 d.The Grantee has committed to an additional $ to complete the project as described in Attachment B.
The contributions from the Grantee shall be souirced from non-federal funds.
The total contract amount is $827,688.00.
7. Reversion of Unexpended Funds
Any unexpended grant funds shall revert to the Agency upon termination of this Contract.
8. Reporting Requirements:
Any Grantee receiving at least $15,000 but less than $500,000 in state funds from the Agency within any fiscal
year is required to file with each funding state agency a swormn accounting of receipts and expenditures of state
funds in the format approved by the State Auditor. This accounting must be attested to by the Grantee fiscal officer

and one other authorizing officer of the Grantee. This accounting must be filed with each funding state agency
within six months after the end of the Graniee's operating year. If the Grantee receives STATE funds of $500,000
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GRANT CONTRACT NO. 6416

or more during its fiscal year, it must file with the State Auditor and each funding agency its audited financial
statements in accordance with the standards and formats prescribed by the State Auditor in Memorandum NGO -2
"Grantee Audit Reports.” If the Grantee receives $500,000 or more in FEDERAL awards during its fiscal year from
any source, including federal funds passed through the State or other grantors, it must obtain a single audit or
program-specific audit conducted in accordance with the Federal Office of Management and Budget's Circular A-
133 "Audits of States, Local Government and Non-Profit Organizations.” If the above amounts are not met by one
single funding agency, but rather any combination of funding agencies, then the appropriate reports shall be sent
to the Office of the State Auditor and to the Agency Also, a corrective action plan for any audit findings and
recommendations must be submitted along with the audit report or within the period specified by the applicable
OMB Circuiar or Memorandum.

Payment Provisions:

The Agency reimburses the Grantee for actual allowable expenditures with the Agency retaining a minimum of ten
percent (10%} of the Agency’s funds until all required activities are completed and reports/deliverables are received and
accepted by the Agency. An allowable expenditure is defined as one associated with work performed to meet the
milestones. that have been addressed during the specific reporting period  The Agency may withhold payment on
invoices when the Grantee fails to accomplish the milestones stated in Attachment B.

Invoices: The Grantee submits invoices to the Agency Contract Administrator at least quarterly. The final invoice must
be received by the Agency within 45 days after the end of the contract period.

Amended or corrected invoices must be received by the Agency's Office of the Controller within six months after the end
of the contract period. The Agency will hot pay any invoice received more than 6 months after the end of the effective

period.

Contract Administrators: Each Party submits notices, questions and correspondence to the other Party's Contract
Administrator. The name, address, telephone number, fax number. and email address of the Parties' initial Contract

Administrators are set out below. Either Party may change the name, address, telephone number, fax number, or email

address of ts Contract Administrator or Principal Investigator or Key Personnel by giving timely written notice to the other
Party

Any changes in the scope of the contract which increase or decrease the Grantee's compensation are not effective until
approved in writing by the Agency’s Head or Authorized Agent.

| Agency Contract Administrator:
Mike Christenbury

Division of Coastal Management
127 Cardinal Drive Ext
Wilmington, NC 28405
Telephone: (910) 796-7426

|_Email. mike.christenbury@nedenr.gov

Grantee Contract Administrator:

Grantee Principal Investigator or Key Personnel

Michael Cramer, Town Manager
Town of Carolina Beach

1121 N. Lake Park Bivd.
Carolina Beach, NC 28428
Telephone: (910) 458-2994

Fax: {910) 458-2997

Emait ﬁyc‘ha_esygmer@caroh&ageacn.org

Michael Cramer, Town Manager
Town of Carolina Beach

1121 N. Lake Park Bivd.
Carolina Beach, NC 28428
Telephone: (910} 458-2994

Fax: (910458-2997

Email; m,lcnael.cramef@,garol_nnabe‘a_gh_.org
S, o AR
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GRANT CONTRACT NO. 6416

12. Grantee Principal Investigator or Key Personnel: The Grantee shall not substitute the Principal Investigator or
key personnel assigned to the performance of this contract without prior approval by the Agency Contract
Administrator.

13. Supplantation of Expenditure of Public Funds:

The Grantee assures that funds received pursuant to this Contract shall be used only to supplement, not to supplant, the
total amount of federal, state and local public funds that the Grantes otherwise expends for North Carolina Public
Beach and Coastal Waterfront Access Program-Construction of Carolina Beach Boardwalk services and related
programs. Funds received under this Contract shall be used to provide additional public funding for such services; the
funds shall not be used to reduce the Grantee's total expenditure of other public funds for such services.

14. Disbursements: As a condition of this Contract, Grantee acknowledges and agrees to make disbursements in
accordance with the following requirements:

a. Implement adequate interal controls over dishursements:
b.  Pre-audit all vouchers presented for payment to determine.

e  Validity and accuracy of payment

» Payment due date

Adeguacy of documentation supporting payment

o Legality of disbursement
¢. Assure adequate control of signature stamps/plates;
d.  Assure adequate control of negotiable instruments; and
e, Implement procedures to insure that account balance is solvent and reconcile the account monthly.

15. Outsourcing: The Grantee certifies that it has identified to the Agency all jobs related {o the Contract that have been
outsourced to other couniries, if any. Grantee further agrees that it will not outsource any such jobs during the term of
this Contract without providing notice to the Agency and obtamning written approval from the Agency Contract
Administrator prior to outsourcing.

16 E-Verify: As required by G.S. §143-48.5 (Session Law 2013-418), the Grantee certifies that it, and each of its subcontractors
for any contract awarded as a result of this solicitation, complies with the requirements of Article 2 of Chapter 64 of the NC
General Statutes, including the requirement for each employer with more than 25 employees in North Carolina to verify the
work authorization of its employees through the federal E-Verify system.

17. Assurances For Non-Federally Funded Contracts: The GRANTEE certifies that with regard to’

1. Debarment And Suspension - To the best of its knowledge and belief that it and its principals:

(a) are not presently debarred, suspended, proposed for debarment, declared ineligible, or veluntarily excluded from
covered fransactions by any Federal, State, or local government agency;

{b) have not within a 3-year period preceding this proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local} transaction or contract under a public transaction; violation of
Federal or State antifrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, or receiving stolen property;

{c) are not presently indicted for or otherwise criminally or civilly charged by a govemmental entity. (Federal, State, or
local) with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and
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GRANT CONTRACT NO. 6416

have not within a 3-year period preceding this application/proposal had one or more public transactons (Federal,
State, or local} terminated for cause or default.

Lobbying - To the best of his or her knowledge and belief, that:

@

No Federal, State or local government appropriated funds have been paid or will be paid; by or on behalf of the
undersigned, fo any person for influgncing or attempting to influence an officer or employee of any Federal, State
or local government agency, a member of Congress, North Caroling's General Assembly or local government
body; an officer or employee of Congress, North Carolina’s General Assembly or local government body, or an
employee of a-member of Congress, North Carolina’'s General Assembly or local government body, in connection
with the awarding of any Federal, State or local government contract, the making of any Federal, State or local
government grant, the making of any Federal, State or local government loan, the entering into of any Federal,
State or local government cooperative agreement, and the extenston, continuation, renewal, amendment, or
modification of any Federal, State or focal government contract, grant, loan, or cooperative agreement.

if any funds other than Federal, State or local government appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any agency, a member of
Congress, North-Carolina's General Assembly or local government body; an officer or employee of Congress,
North Carolina's General Assembly or local government body; or an employee of a member of Cangress, North
Caroling’s General Assembly or local government body in connection with the Federal, State orlocal government
confract, grant, loan. or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
"Disclosure Form to Report Lobbying" in accordance with its instructions

. Drug-Free Work Place Requirements - It will comply by.

(@)

{e)

Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing, possession or
use of a controlled substance is prohibited in the grantee's workplace and specifying the actions that will be taken
aganst employees for violation of such prohibition;

Establishing a drug-free awareness program {o inform employees about -

1 The dangers of drug abuse (n the workplace;

2) The grantee’s policy of maintaining a drug-free workplace;

3) Any available drug counseling, rehabilitation, and employee assistance programs; and

{4) The penalties that may be imposed upon employees for drug abuse violations occurring in the
workplace;

Making it a requirement that each employee to be engaged in the performance of the grant be given a copy of the
statement required by paragraph (a) above;

Notifying the employee in the statement required by paragraph (a), above, that, as a condition of employment
under the grant, the employee wili -

{1 Abide by the terms of the statement; and
{2) Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace no
later than five days after such conviction;

Notifying the agency within ten days -after receiving notice under subparagraph {d)(2), above. from an employee
or otherwise receiving actual notice of such conviction;

Taking one of the following actions, within 30 days of receiving notice under subparagraph (d)2), above with
respect to any employee who is so convicted -
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GRANT CONTRACT NO. 6416

N Taking appropriate personnel action agamnst such an employee, up to and including termination, or

{2) Requiring such employee 1o participate satisfactorily in a drug abuse assistance or rehabilitation
program. approved for such purposes by a Federal, State, or local health, law enforcement, or other
appropriate agency,

{9) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs
(a), (b), (c), {d), (). and {{), above.

Will comply with the provisions of the Equal Employment Practices Act set out in Article 49A of Chapter 143 of the North
Carolina General Statutes.

Will comply, as applicable, with the provisions of the Wage and Hour Act, Occupational Safety and Health Act of North
Carolina, Controlled Substance: Examination Regulation, Retaliatory Employment Discrimination, Safety and Health
Programs and Committees, Workplace Violence Prevention, and other applicable provisions of Chapter 956 of the North
Carolina General Statutes regarding labor standards.

Will comply with all applicable requirements of alt other federal, state and local government laws, executive orders,
regulations and policies governing this program.
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GRANT CONTRACT NO. 6416

18. Signature Warranty:
The undersigned represent and warrant that they are authonzed to bind their principals to the terms of this agreement.

N.C.G.S. §133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State Employee of any gift from
anyone with a contract with the State, or from any person seeking to do business with the State. By execution of any
response in this procuremenit, you (Grantee) attest, for your entire organization and its employees or agents, that you are
not aware that any such gift has been offered, accepted, or promised by any employees of your organization.

IN WITNESS WHEREOF, the Grantee and the Agency execute this agreement in two (2) originals. one (1) of which
is retained by the Grantee and one (1) of which are retained by the Agency, the day and year first above writien.

TOWN OF CAROLINA BEACH NORTH CAROLINA DEPARTMENT OF
ENVIRONMENT AND NATURAL RESOURCES

Donald R. van der Vaart, Secretary

LamdA__ By M&@\u@a

7 Grantee’s Signature Department Head's Signature or Authorized Agent > |
Yo Michael G. Bryant, Chief of Purchasing
Typed / Printed Name Type / Printed Name and Title
Ouop) | A%qu&@— Financial Services Division/Purchasing and Contracts Sectien
Title J Division/Section
mSarne T !
WITT
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ATTACHMENT A
DENR CONTRACT NO. 6416

General Terms and Conditions
Governmental Entities

'y r 3 ” May 1, 2011
- : ‘DEFINITIONS

Unless indicated otherwise from the context, the following terms
shall have the following meanings in this Contract. All definitions
are from 9 NCAC 3M.0102 unless otherwise noted. If the rule or
statute that is the source of the definition is changed by the
adopting authority, the change shall be incorporated herein.

(1) "Agency" (as used in the context of the definitions
below) means and includes every public office, public
officer or official (State or local, elected or appointed),
institution, board, commission, bureau, council,
department, authority or other unit of government of the
State or of any county, unit, special district or other
political sub-agency of government. For other
purposes in this Contract, “Agency” means the entity
identified as one of the parties hereto.

(2) "Audit" means an examination of records or financial
accounts to verify their accuracy.

(3) "Certification of Compliance” means a report provided
by the Agency to the Office of the State Auditor that
states that the Grantee has met the reporting
requirements established by this Subchapter and
included a statement of certification by the Agency and
copies of the submitted grantee reporting package.

(4) "Compliance Supplement" refers to the North Carolina
State Compliance Supplement, maintained by the State
and Local Government Finance Agency within the
North Carolina Department of State Treasurer that has
been developed in cooperation with agencies to assist
the local auditor in identifying program compliance
requirements and audit procedures for testing those
requirements.

(5) "Contract" means a legal instrument that is used to
reflect a relationship between the agency, grantee, and
sub-grantee.

(6) "Fiscal Year" means the annual operating year of the
non-State entity.

(7) "Financial Assistance" means assistance that non-
State entities receive or administer in the form of
grants, loans, loan guarantees, property (including
donated surplus property), cooperative agreements,
interest subsidies, insurance, food commodities, direct
appropriations, and other assistance.  Financial
assistance does not include amounts received as
reimbursement for services rendered to individuals for
Medicare and Medicaid patient services.

(8) "Financial Statement" means a report providing
financial statistics relative to a given part of an
organization's operations or status.

(9) "Grant' means financial assistance provided by an
agency, grantee, or sub-grantee to carry out activities
whereby the grantor anticipates no programmatic
involvement with the grantee or sub-grantee during the
performance of the grant.

(10) "Grantee" has the meaning in G.S. 143-6.2(b): a
non-State entity that receives a grant of State funds

from a State agency, department, or institution but
does not include any non-State entity subject to the
audit and other reporting requirements of the Local
Government Commission. For other purposes in this
Contract, “Grantee” shall mean the entity identified as
one of the parties hereto. For purposes of this
contract, Grantee also includes other State agencies
such as universities.

(11) "Grantor" means an entity that provides resources,
generally financial, to another entity in order to achieve
a specified goal or objective.

(12) "Non-State Entity" has the meaning in N.C.G.S. 143-
6.2(a)(1): A firm, corporation, partnership, association,
county, unit of local government, public authority, or
any other person, organization, group, or governmental
entity that is not a State agency, department, or
institution.

(13) "Public Authority" has the meaning in N.C.G.S. 143-
6.2(a)(3): A municipal corporation that is not a unit of
local government or a local governmental authority,
board, commission, council, or agency that (i) is not a
municipal corporation and (i) operates on an area,
regional, or multiunit basis, and the budgeting and
accounting systems of which are not fully a part of the
budgeting and accounting systems of a unit of local
government.

(14) "Single Audit' means an audit that includes an
examination of an organization's financial statements,
internal controls, and compliance with the requirements
of Federal or State awards.

(15) "Special Appropriation" means a legislative act
authorizing the expenditure of a designated amount of
public funds for a specific purpose.

(16) "State Funds" means any funds appropriated by the
North Carolina General Assembly or collected by the
State of North Carolina. State funds include federal
financial assistance received by the State and
transferred or disbursed to non-State entities. Both
Federal and State funds maintain their identity as they
are sub-granted to other organizations. Pursuant to
N.C.G.S. 143-6.2(b), the terms "State grant funds” and
"State grants” do not include any payment made by the
Medicaid program, the Teachers' and State Employees’
Comprehensive Major Medical Plan, or other similar
medical programs.

(17) "Sub-grantee” has the meaning in G.S. 143-6.2(b): a
non-State entity that receives a grant of State funds
from a grantee or from another sub-grantee but does
not include any non-State entity subject to the audit
and other reporting requirements of the Local
Government Commission.



(18) "Unit of Local Government has the meaning in G.S.
143-6.2(a)(2): A municipal corporation that has the
power to levy taxes, including a consolidated city-
county as defined by G.S. 160B-2(1), and all boards,
agencies, commissions, authorities, and institutions
thereof that are not municipal corporations.

Relationships of the Parties

Independent Contractor: The Grantee is and shall be deemed
to be an independent contractor in the performance of this
Contract and as such shall be wholly responsible for the work to
be performed and for the supervision of its employees. The
Grantee represents that it has, or shall secure at its own
expense, all personnel required in performing the services under
this agreement. Such employees shall not be employees of, or
have any individual contractual relationship with, the Agency.

Subcontracting: To subcontract work to be performed under
this contract which involves the specialized skill or expertise
of the Grantee or his employees, the Grantee first obtains
prior approval of the Agency Contract Administrator. In the
event the Grantee subcontracts for any or all of the services
or activities covered by this contract: (a) the Grantee is not
relieved of any of the duties and responsibilities provided in
this contract; (b) the subcontractor agrees to abide by the
standards contained herein or to provide such information as
to allow the Grantee to comply with these standards, and; (c)
the subcontractor agrees to allow state and federal authorized
representatives access to any records pertinent to its role as
a subcontractor.

Sub-grantees: The Grantee has the responsibility to ensure that
all sub-grantees, if any, provide all information necessary to
permit the Grantee to comply with the standards set forth in this
Contract.

Assignment:  The Grantee may not assign the Grantee's
obligations or the Grantee's right to receive payment hereunder.
However, upon Grantee’'s written request approved by the
issuing purchasing authority, the Agency may:
(a) Forward the Grantee's payment check(s) directly to any
person or entity designated by the Grantee, or
(b) Include any person or entity designated by Grantee as
a joint payee on the Grantee's payment check(s).

Such approval and action does not obligate the State to anyone
other than the Grantee and the Grantee remains responsible for
fulfillment of all contract obligations.

Beneficiaries: Except as herein specifically provided otherwise,
this Contract insures to the benefit of and is binding upon the
parties hereto and their respective successors. It is expressly
understood and agreed that the enforcement of the terms and
conditions of this Contract, and all rights of action relating to such
enforcement, are strictly reserved to the Agency and the named
Grantee. Nothing contained in this document shall give or allow
any claim or right of action whatsoever by any other third person.
It is the express intention of the Agency and Grantee that any

ATTACHMENT A
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third person receiving services or benefits under this Contract is
an incidental beneficiary only.

Indemnity

Indemnification: In the event of a claim against either party by
a third party arising out of this contract, the party whose actions
gave rise to the claim is responsible for the defense of the claim
and any resulting liability, provided that a party may not waive the
other party's sovereign immunity or similar defenses. The parties
agree to consult with each other over the appropriate handling of
a claim and, in the event they cannot agree, to consult with the
Office of the Attorney General.

Default and Termination

Termination by Mutual Consent: Either party may terminate
this agreement upon thirty (30) days notice in writing from the
other party. In that event, all finished or unfinished
documents and other materials, at the option of the Agency,
shall be submitted to the Agency. If the contract is terminated
as provided herein, the Grantee is paid in an amount which
bears the same ratio to the total compensation as the
services actually performed bear to the total services of the
Grantee covered by this agreement; for costs of work
performed by subcontractors for the Grantee provided that
such subcontracts have been approved as provided herein; or
for each full day of services performed where compensation is
based on each full day of services performed, less payment of
compensation previously made. The Grantee repays to the
Agency any compensation the Grantee has received which is
in excess of the payment to which he is entitled herein.

Termination for Cause: If, through any cause, the Grantee
fails to fulfill in timely and proper manner the obligations
under this agreement, the Agency thereupon has the right to
terminate this contract by giving written notice to the Grantee
of such termination and specifying the reason thereof and the
effective date thereof. In that event, all finished or unfinished
documents, data, studies, surveys, drawings, maps, models,
photographs, and reports prepared by the Grantee , at the
option of the Agency, be submitted to the Agency, and the
Grantee is entitled to receive just and equitable
compensation for any satisfactory work completed on such
documents and other materials. The Grantee is not relieved
of liability to the Agency for damages sustained by the
Agency by virtue of any breach of this agreement, and the
Agency may withhold payment to the Grantee for the purpose
of set off until such time as the exact amount of damages due
the Agency from such breach can be determined.

Waiver of Default: Waiver by the Agency of any default or
breach in compliance with the terms of this Contract by the
Grantee is not a waiver of any subsequent default or breach and
is not a modification of the terms of this Contract unless stated to
be such in writing, signed by an authorized representative of the
Agency and the Grantee and attached to the contract.



Availability of Funds: The parties to this Contract agree and
understand that the payment of the sums specified in this
Contract is dependent and contingent upen and subject to the
appropriation, allocation, and availability of funds for this purpose
to the Agency.

Force Majeure: Neither party is in default of its obligations
hereunder if and it is prevented from performing such obligations
by any act of war, hostile foreign action, nuclear explosion, riot,
strikes, civil insurrection, earthquake, hurricane, tomado, or other
catastrophic natural event or act of God.

Survival of Promises: All promises, requirements, terms,
conditions, ~provisions, representations, guarantees, and
warranties contained herein shall survive the contract expiration
or termination date unless specifically provided otherwise herein,
or unless superseded by applicable federal or State statutes of
limitation.

Intellectual Property Rights

Copyrights and Ownership of Deliverables: Any and all
copyrights resulting from work under this agreement shall
belong to the Grantee. The Grantee hereby grants to the
North Carolina Department of Environment and Natural
Resources a royalty-free, non-exclusive, paid-up license to
use, publish and distribute results of work under this
agreement for North Carolina State Government purposes
only.

Compliance with Applicable Laws

Compliance with Laws: The Grantee understands and agrees
that is subject to compliance with all laws, ordinances, codes,
rules, regulations, and licensing requirements that are applicable
to the conduct of its business, including those of federal, state,
and local agencies having jurisdiction and/or authority.

Equal Employment Opportunity: The Grantee understands
and agrees that it is subject to compliance with all federal and
State laws relating to equal employment opportunity.

Confidentiality

Confidentiality: As authorized by law, the Grantee keeps
confidential any information, data, instruments, documents,

studies or reports given to or prepared or assembled by the.

Grantee under this agreement and does not divulge or make
them available to any individual or organization without the prior
written approval of the Agency. The Grantee acknowledges that
in receiving, storing, processing or otherwise dealing with any
confidential information it will safeguard and not further disclose
the information except as otherwise provided in this Contract or
without the prior written approval of the Agency.

Oversight

Access to Persons and Records: The State Auditor and the
using agency’s internal auditors shall have access to persons

ATTACHMENT A
DENR CONTRACT NO. 6416

and records as a result of all contracts or grants entered into
by State agencies or palitical subdivisions in accordance with
General Statute 147-64.7 and Session Law 2010-194, Section
21 (i.e., the State Auditors and internal auditors may audit the
records of the contractor during the term of the contract to
verify accounts and data affecting fees or performance). The
Contractor shall retain all records for a period of three years
following completion of the contract or until any audits begun
during this period are completed and findings resolved,
whichever is later.

Record Retention: The Grantee may not destroy, purge or
dispose of records without the express written consent of the
Agency. State basic records retention policy requires all grant
records to be retained for a minimum of five years or until all
audit exceptions have been resolved, whichever is longer. If the
contract is subject to Federal policy and regulations, record
retention may be longer than five years since records must be
retained for a period of three years following submission of the
final Federal Financial Status Report, if applicable, or three years
following the submission of a revised final Federal Financial
Status Report. Also, if any litigation, claim, negotiation, audit,
disallowance action, or other action involving this Contract has
started before expiration of the five-year retention period
described above, the records must be retained until completion of
the action and resolution of all issues which arise from it, or until
the end of the regular five-year period described above,
whichever is later.

Time Records: The Grantee will maintain records of the time
and effort of each employee receiving compensation from this
contract, in accordance with the appropriate OMB circular.

Miscellaneous

Choice of Law: The validity of this Contract and any of its terms
or provisions, as well as the rights and duties of the parties to this
Contract, are governed by the laws of North Carolina. The
Grantee, by signing this Contract, agrees and submits, solely for
matters concerning this Contract, to the exclusive jurisdiction of
the courts of North Carolina and agrees, solely for such purpose,
that the exclusive venue for any legal proceedings shall be Wake
County, North Carolina. The place of this Contract and all
transactions and agreements relating to it, and their situs and
forum, shall be Wake County, North Carolina, where all matters,
whether sounding in contract or tort, relating to the validity,
construction, interpretation, and enforcement shall be
determined.

Amendment: This Contract may not be amended orally or by
performance. Any amendment must be made in written form and
executed by duly authorized representatives of the Agency and
the Grantee.

Severability: [n the event that a court of competent jurisdiction
holds that a provision or requirement of this Contract violates any
applicable law, each such provision or requirement shall continue
to be enforced to the extent it is not in violation of law or is not
otherwise unenforceable and all other provisions and
requirements of this Contract shall remain in full force and effect.



Headings: The Section and Paragraph headings in these
General Terms and Conditions are not material parts of the
agreement and should not be used to construe the meaning
thereof.

Time of the Essence: Time is of the essence in the performance
of this Contract.

Care of Property: The Grantee agrees that it is responsible
for the proper custody and care of any State owned property
furnished him for use in connection with the performance of
his contract and will reimburse the State for its loss or
damage.

Ownership of equipment purchased under this contract rests
with the Agency. Upon approval of the Agency Contract
Administrator, such equipment may be retained by the
Grantee for the time the Grantee continues to provide
services begun under this contract.

Travel Expenses: All fravel, lodging, and subsistence costs are
included in the contract total and no additional payments will be
made in excess of the contract amount indicated in above.
Contractor must adhere to the travel, lodging and subsistence
rates established in the Budget Manual for the State of North
Carolina.

Sales/Use Tax Refunds: [f eligible, the Grantee and all sub-
grantees shall: (a) ask the North Carolina Department of
Revenue for a refund of all sales and use taxes paid by them in
the performance of this Contract, pursuant to G.S. 105-164.14;
and (b) exclude all refundable sales and use taxes from all
reportable expenditures before the expenses are entered in their
reimbursement reports.

Advertising: The Grantee may not use the award of this
Contract as a part of any news release or commercial
advertising.

Recycled Paper: The Grantee ensures that all publications
produced as a result of this contract are printed double-sided on
recycled paper.

Sovereign Immunity: The Agency does not waive its sovereign
immunity by entering into this contract and fully retains all
immunities and defenses provided by law with respect to any
action based on this contract.

Gratuities, Kickbacks or Contingency Fee(s): The parties
certify and warrant that no gratuities, kickbacks or contingency
fee(s) are paid in connection with this contract, nor are any fees,
commissions, gifts or other considerations made contingent upon
the award of this contract.

Lobbying: The Grantee certifies that it (a) has neither used
nor will use any appropriated funds for payments to lobbyist;
{b) will disclose the name, address, payment details, and
purpose of any agreement with lobbyists whom the Grantee
or its sub-tier contractor(s) or sub-grantee(s) will pay with
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profits or non-appropriated funds on or after December 22,
1989; and (c) will file quarterly updates about the use of
lobbyists if material changes occur in their use.

By Executive Order 24, issued by Governor Perdue, and N.C.
G.5.§ 133-32: It is unlawful for any vendor or contractor ( i.e.
architect, bidder, contractor, construction manager, design
professional, engineer, landlord, offeror, seller, subcontractor,
supplier, or vendor), to make gifts or to give favors to any State
employee of the Govemors Cabinet Agencies (ie,
Administration, Commerce, Correction, Crime Control and Public
Safety, Cultural Resources, Environment and Natural Resources,
Health and Human Services, Juvenile Justice and Delinquency
Prevention, Revenue, Transportation, and the Office of the
Governor).  This prohibition covers those vendors and
contractors who:

(1) have a contract with a governmental agency; or

(2) have performed under such a contract within the past
year; or

(3) anticipates bidding on such a contract in the future.

For additional information regarding the specific requirements and
exemptions, vendors and contractors are encouraged to review
Executive Order 24 and G.S. Sec. 133-32.

Executive Order 24 also encouraged and invited other State
Agencies to implement the requirements and prohibitions of the
Executive Order to their agencies. Vendors and contractors
should contact other State Agencies to determine if those
agencies have adopted Executive Order 24."
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~~~ PUBLIC BEACH AND Town of Carolina Beach
COASTAL WATERFRONT H
AGOESS PROGRAM Carolina Beach Boardwalk
2014-2015 Cycle
il

North Carolina Public Beach and Coastal Waterfront Access Program

NC COASTAL MA OGRAM . :
T NAGEMENT PR Site Location/ Address: Along the beach running parallel to the

Atlantic Ocean from just south of Cape Fear Boulevard, north to
Pelican Lane.

Local Government: Town of Carolina Beach Project Description:

Federal ID #: Construction of a boardwalk and associated amenities
) running along the beach strand from just south of Cape
Local Administrator of this Project: Fear Boulevard, north to Pelican Lane.

Michael Cramer

Town Manager

1121 N. Lake Park Blvd
Carolina Beach NC, 28428

Site Description:
Located along the beach strand adjacent to and parallel to the
Atlantic Ocean.

Phone: 910-458-2994
Fax: 910-458-2997
Email: Michael.cramer@carolinabeach.org
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A. REGIONAL LOCATION AND VICINITY MAPS

’

Print - Maps

Carolina Beach, NC
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OTHER REQUIREMENTS, GUIDANCE AND CONDITIONS:

1. Costs ineligible for grant award reimbursement or local match, unless specifically included in

project description:

a.

Environmental Assessments other than preliminary work associated with site planning and
wetland delineation.

b. Remediation Plans associated with contaminated sites. However, some costs of actual

remediation or clean up may be eligible for non-cash in-kind match.

2. Other state and federal requirements:

a.

b.

All utility lines funded with a grant award must be placed underground unless otherwise agreed
to within the contract.

All facilities funded with a grant award must comply with the Americans with Disabilities Act
Accessibility Guidelines (ADAAG). Prior to closing out a project and receiving final payment
of grant funds, the local building official will be required to provide a letter “certifying
compliance.

3. Project signage, retention of use, and operation and maintenance:

a.

b.

The community is required to install CAMA public access signs at the project site(s). The
State will provide these signs at no cost to the community.

Any future improvements, modifications, or changes to the project site are required to be
subject to full review and approval by DENR/DCM. This can include any changes that require
permits or any modifications (reductions or additions) to recreational amenities. Unapproved
changes to the project site may be or can be the cause for DENR to seek repayment of
previously granted funds for site acquisition and improvements.

The community is required to allow the inspection of property and facilities acquired or in
development pursuant to the grant award by DENR/DCM to ensure work progress is in
accordance with the grant award, including a final inspection upon project completion.
Development plans and specifications are required to be available for review by DENR/DCM
upon request. All significant deviations from the project proposal outlined in the grant award
will be required to be submitted to DENR/DCM for prior approval.

The acquisition cost or fair market value of real property, including interest in donated lands, is
required to be based upon the appraisal of a licensed appraiser. The reports are required to be
provided for review and acceptance by DENR/DCM. Grant funds dispersed for acquisition
cannot exceed the fair market value of the real property associated with the award.

Any tract or parcel of, or interest in, real property subject to being purchased under the
provisions of the grant award that is determined by DENR/DCM for any reason not to be
suitable can be the basis for all obligations of the State to cease with regard to the property
associated with the award.

Retention of Use: Any property acquired or developed with grant assistance is required to be
retained and used for public access. The community is required to agree to transfer title to any
real property acquired with the grant funds to DENR if the local government uses the property
for a purpose other than public access; or the local government shall reimburse the State with
an equal percentage of access grant funds, at current market value.

Operation and Maintenance: The community is required to agree to operate and maintain solely
at its own expense, insofar as it is legally empowered to do so, for as long as they exist, the
facilities and areas covered by the grant award contract. Acquired or developed property is
required to be operated and maintained as follows:
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1. The property must be maintained in such a manner that DENR/DCM finds it to appear
attractive and inviting to the public.

2. Sanitation must be kept at reasonable standards for public use. Fire protection and other
similar services must be maintained in accordance with applicable state and local public
health standards.

3. Properties must be kept reasonably safe for public use. The community will determine the
level of maintenance and supervision necessary to maintain the facility in a safe condition.

4, Buildings, roads, and other structures and improvements must be kept in reasonable repair
throughout their estimated lifetime, so as to prevent undue deterioration and not to
discourage public use.

5. Buildings, roads, and other structures and improvements must be kept open for public use
at reasonable hours and times of the year, according to the type of area or facility.

6. Reasonable user fees may be assessed, as long as those fees are used exclusively for the
operation and maintenance of the access facility and/or other public access facilities within
the local jurisdiction. Local governments shall provide biannual accounting reports for fees
generated by CAMA-funded access sites. Accounting reports may be included in Biannual
LUP Implementation Status Reports required under 15SA NCAC 7L.0511.

i. Reasonable Use Limitations: The use of property acquired or developed with grant assistance
may not be changed from that proposed and approved in the grant award, unless approval is
obtained from DENR/DCM. The community may impose reasonable limits on the type and
extent of use of areas and facilities acquired or developed with grant assistance when such a
limitation is necessary for maintenance or preservation. All limitations will be required to be
in accord with the applicable grant contract.

j.  Use of Proceeds of Sales of assisted areas and facilities: The proceeds of sale of assisted areas
and facilities will be required to be held by DENR/DCM or community and be disposed of
only in accordance with a plan approved by DENR/DCM.

4. Notice of Limitations of Use and Restrictions: The community and/or owner of the real property
acquired or improved with grant funds awarded is required to file in the office of the local Register
of Deeds a Notice of Limitation of Use and Restrictions that sets forth the land-use restrictions
outlined in the grant award contract and to provide a copy to DENR/DCM.

5. Acquisition and Development of the Site: Following acquisition, the Grantee has five years to
begin developing facilities that ensure the site is useable for public access. Prior to closeout, a
‘Plan for Future Development’ must be provided which describes how the public will be able to
use the site for public access until facilities are provided. A conceptual site plan showing proposed
facilities and a timeline for development. Failure to ensure the property is accessible for public
access after five years will be the basis for meeting Section D. Condition 3 (g).
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Local Government: Town of Carolina Beach
Project: Carolina Beach Boardwalk

D. BUDGET SUMMARY
Grant Assistance Local Cash Local In-Kind TOTAL
Requested Contribution Contribution

Land Acquisition Costs

Subtotal

Permit and Design Fees:

Boardwalk northern extension $416,500 $130,900 $547,400

Boardwalk southern
replacement, electrical,
plumbing, lighting,
landscaping, install retaining $182.867 $97.421 $280,288
wall and sail shades. § ’ __

Subtotal

Site Improvement Costs:

Materials and Labor

Subtotal

Local Administrative
Costs: In-kind

Subtotal §

TOTAL BUDGET
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Below is the Project Timeline for improvements under the grant award. Progress monitoring
will occur at 6-month intervals for the duration of the 18-month contract. Adjustments to the
timeline will require approval by the Contract Administrator

E. PROJECT SCHEDULE & ACTIVITIES CHART

This chart illustrates grant and local cash match amounts tied to deliverables per project
period. Local funds must be spent before drawing down grant funds. Non-cash match is not
illustrated or represented in this chart. However, non-cash match documentation must still be
reported at the time of project closeout.

PROJECT SCHEDULE & ACTIVITIES CHART

Grant: $ 599,367 Cash Match: $ 228,321
Non-cash Match: Total Project Cost: $ 827,688

% of total work to be completed Project Period 1

0
34% ¢ Boardwalk south replacement — install plumbing,
Grant funds to be spent: electrical and lighting
$203, 785 Install retaining wall, sail shades, landscaping, sea oats
Local funds to be spent: and irrigation
$ 77,629

% of total work to be completed Project Period 2
o ¢ Begin construction on northern boardwalk extension
33% . . .
¢ Begin electrical and plumbing

Grant funds to be spent:

$ 197,791
Local funds to be spent:
$ 75,346

% of total work to be completed Project Period 3
3394 o Complete Construction on northern boardwalk extension

o Install landscaping and sea oats, and lighting
Grant funds to be spent: ¢ Final Inspection
[ ]

$ 197,791
Local funds to be spent:
$ 75,346

Grant Close out

*The final project period includes a holdback of 10% of the grant award, which is retained until a closeout
packet is received and approved by the District Planner/Contract Administrator
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PROJECT/CONSTRUCTION/PROCESSES/REPORTING BY THE APPLICANT

. The project will be required to be completed consistent with 15A NCAC 7M SECTION .0303

(e), (f) and (g), as are all deliverables outlined in the “Project Schedule and Activities Chart”.

The DENR/DCM will withhold the initial payment of grant funds until the community has
documented expenditure of the local cash match sum. The in-kind services match is to be
documented by the community and delivered to DCM with contract closeout materials.

Consistent with the “Project Schedule & Activities Chart”, the community will be required to
submit reports as to the status and progress of the project. The local District Planner (Contract
Administrator) will provide the periodic and final closeout report form templates.

Grant funds will not be disbursed until a Title Opinion for the site has been submitted to and
approved by the local District Planner/Contract Administrator.

No construction credited towards the grant is to occur prior to the receipt of all required local,
state, and federal permits. Coordination with permitting agency personnel will be required to
assure the least amount of impact on coastal resources.

If the community subcontracts with a company engaged in another project(s) for the locality,
all accounting and reporting specific to the project associated with the grant award will be
required to be wholly separate from that of the other project(s).

Reimbursement of project cost:

7.

Actual payments of the award will be based on the local District Planner/Contract
Administrator’s approval of a monitoring report. Final requisitions and invoices for payment
will be required to be received by DCM within 30 days after the end of the grant contract
period. Upon approval of the closeout packet, the State will release the final 10% as provided
for in the contract.

The community is required to maintain and make available to DENR/DCM upon request all
bid documents and accurate records of all expenditures for costs applicable to the grant award,
and to submit properly certified billings for such costs on forms as may be prescribed by
DENR/DCM. The community will need to keep complete accounting records, including
original invoices, payrolls, contracts, or other documents clearly showing the nature and
property of all costs incurred under the grant award for a period of three years following
project completion, or until an audit has been completed, whichever is later. All accounting
records and supporting documents must clearly display the project’s contract number assigned
by the State.

Community will be required to agree to refund to DENR/DCM, subsequent to an audit of the
project financial records by DENR/DCM, any funds not expended in compliance with the grant
contract.
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10. Cash and Non-Cash In-kind Contributions (General): Cash and in-kind contributions may be

claimed as part of the local government's match when such contributions meet all of the following
criteria:

Are provided for in the project budget approved by DCM;

Are verifiable from the local government's records;

Are necessary and reasonable for proper and efficient completion of the project;

Are not included as contributions for matching any other state or federally assisted projects

or program, except where authorized by state or federal statute;

e. Use of other state or federal funds for local cash match must be identified to ensure that
double matching does not occur;

f. Do not include N.C. state sales tax; and

g. Conform to other provisions of these guidelines, as applicable.

o oe

In general, in-kind contributions are derived from resources already on hand or from donations,
whereas, cash contributions will be utilized to purchase new services or equipment necessary for
proper completion of the access project.

11.Cash Contributions: Local cash contributions may be claimed for the following accountable items:

12.

13.

14.

15

planning and project design fees, permit fees, land acquisition (including survey and appraisal),
labor (other than local government salaried employees), materials, construction equipment rental,
amenities, and infrastructure. These costs must be incurred during the contract period.

Site Amenities: The cost of other amenities purchased by the local government during the contract
period may be included as part of the cash contribution if it is an integral part of the access facility
or its construction. Examples include park benches, bike racks, water fountains, trashcans and
lights.

Rental of Construction Equipment: If the local government must rent construction equipment to
complete the proposed project, such as front loaders, graders or dump trucks, rental costs may be
included as cash contribution. The purchase of tools, maintenance equipment, office equipment
and indoor furniture are not eligible for reimbursement with grant funds. (Also see 17b below)

State and Federal Funds: State and federal funds may be counted as cash match, provided the funds
are not being used as a match for other programs. Such funds must be identified within the project
budget chart. Local government employee salaries do not qualify as cash match, but may be
counted toward non-cash in-kind match.

In-kind Contributions: Local in-kind non-cash contributions may be claimed for the following

accountable items: project design fees, permit fees, land acquisition (including survey and

appraisal), labor (including local government salaried employees), materials, construction

equipment rental, amenities, and infrastructure. These costs must be incurred during the contract
period, except as specifically indicated below.

a. Site Assessments: Title opinions, property appraisals, boundary surveys, and wetland
delineations associated with land acquisitions and site improvements may be counted toward
in-kind match, provided the costs are incurred within three (3) years of the grant award date.
Please note the District Planner/Contract Administrator can require a more current appraisal.

b. Donations of Property and Services: Land/Structures - If the local government has land that has
recently been donated or that will be donated, or structures for an access facility, and the
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donation is allowed by DCM to be counted as local contribution, the value of the donation for
purposes of in-kind contributions shall be established by an independent licensed appraiser.
The donor of the land must be a private or non-profit organization, or individual. The
community must provide a five-year history of conveyance for the property. Land that is
transferred to the community due to a statute or rule is not considered a donation. If a
landowner is proposing to sell land to the community for less than the appraised value, the
amount of the donation is the difference between the appraised value and the amount paid by
the applicant. Donation to, or acquisition of, the property/structure by the local government
must have occurred within five (5) years of the grant award. A long-term easement (more than
25 years from the date of the grant award) of land may also be considered under this guideline.

¢. Property Lease: Lease arrangements must be for the life of the project (generally 25 years).
When property is leased to the local government for an annual fee, the first year’s lease
payment may be considered as in-kind contribution.

d. Professional Fees: If the usual fees of a licensed professional, such as architects and engineers,
are waived or donated to the local government for work associated with the access project, the
fees may be claimed as in-kind contributions. Rates shall be consistent with local pay scales.
Partial contribution of a fee (for example, the balance of a discount rate) will not be considered
as in-kind match. All volunteer services must be documented by invoice showing the billing
rate for the service and the number of hours, and that the charges are forgiven.

e. Construction Equipment: The use of privately-owned construction equipment (graders, loaders,
dump trucks, etc.) donated for construction of the access facility may be claimed as in-kind
contribution. The use value of the rented equipment shall not exceed its fair rental value.

f. Building Materials, Site Amenities and Landscaping Materials: Building materials (lumber,
hardware, matl, etc.), site amenities (benches, bike racks, water fountains, etc.) and
landscaping materials (plants, soil, timbers) donated to the project may be claimed as in-kind
contribution. The value of any of these goods shall not exceed fair market value at the time of
donation. To be eligible as in-kind contributions, the building material, amenities or landscape
materials must be an integral part of the original access project as presented in the Final
Application submitted to DCM and specified in the contract.

FEMA Buyout Properties: Property that was part of a FEMA buyout or other similar mitigation
program is eligible for this grant program, provided the original conditions for the buyout is not in
conflict with the proposed improvements. Use of recent buyout property’s value as non-cash in-
kind match may be considered similarly as previously purchased or donated property.

Volunteer Services: The eligibility of volunteer services as in-kind contribution is limited to
professional engineering and architectural services when those services are not found in the local
government. Paid fringe benefits that are reasonable, allowable and allocable may be included in
the valuation, if approved by DCM. When an employer other than the local government furnishes
the services of an employee, or when an individual contractor volunteers, these services shall be
valued at the employee’s regular rate of pay (plus an amount of fringe benefits, as described
above), provided these services employ the same technical skill for which the employee is
normally paid. All volunteer services must be documented by signed invoice showing the billing
rate for the service, number of hours, and a statement that the charges are forgiven.

a. Excluded from volunteer services are prison labor, court-required community service and
other work programs, and volunteer civic groups.

b. In those instances in which the required skills are not found in the local government, or for
other activities specifically approved by DCM, rates shall be consistent with those paid for
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similar work in the labor market in which the local government competes for the kind of
services involved. In either case, paid fringe benefits that are reasonable, allowable, and
allocable may be included in the valuation.

18. Site Control: The applicant must own or have at least a 25-year lease or easement on the property
where improvements or renovated facilities would be located. The community must submit copies
of the deed or of the signed lease or easement, as well as the opinion by the community’s attorney,
regarding site control as part of the Final Application submittal. Proposals that include the leasing
or acquisition of easements as part of the total project cost must include them in both the project
description and budget chart. Leases and easements shall be recorded in a similar manner as
Section D., Condition 4.

19.Joint-Use Agreement: Where property is owned or controlled by another governmental entity or
agency, a joint-use agreement may suffice, subject to approval of DENR. (Also see Section G.,
Condition 18)

20. When to Take Title to Land/Leases/Easements: All communities must sign a contract with the
State before accepting title/lease/easement to land that will be accomplished using grant funds,
unless otherwise approved by DCM. This also applies to property that is donated to the local
government. The exception is when the intent is to use it toward non-cash match.
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North Carolina Department of Environment and Natural Resources

Pat McCrory John E. Skvarla, 1t}
Governor Secrelary

August 12, 2013

The Honorable Bob Lewis
Mayor, Town of Carolina Beach
1121 N. Lake Park Boulevard
Carolina Beach, N.C. 28428

Dear Mayor Lewis:

I am pleased to announce that the Town of Carolina Beach has been awarded a public access
grant of $602,900 through the Noith Carolina Beach and Waterfront Access Program,

The Division of Coastal Management will be administering this grant. If you have any questions
concerning this grant, pleasc contact John Thayer in our Morehead City office at (252)808-2808
Ext. 204,

Congratulations on being selected for this grant. [ hope these funds will help you as you work to
provide belter public aceess to our beautiful coastal beaches and waterways.

Sincerely,

John E. Skvarla, U}
NCDENR Secretary

ce: Joseph Harwood, DENR Ombudsman
Braxton C. Davis, Director, DENR Division of Coastal Management

1601 Mail Service Cenler, Raleigh, North Carolina 276499-1601
Phone; 919-707-8600\ Inlemet: www.nodens.gov

An Cqual Opporiunity L Afimmalive Action Employer ~-50% Recytlnd ¥ 10% Post Censuinet Paper

Exhibit 11
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This matter was heard on cral arguments and stipulated {acis af the regularly

meeting of the North Carolina Coastal Resources Commission (hereinafter Commaission) on

t. 9 113A-120.1 and

' 26, 2 T d, suant to N.C. Gen. S
February 26, 2014 1 Nags Head, North Carolina pursuant 1o N,C, Gen. dSta
oo ™ T o :h:.E.i' - -h.r-.-n—-'-.'l‘;'- - - K 3 “‘r:-——--l-: ___.__I___ 3 E1 == T_:.:ﬁ“-E ke Sl e O -3':"-3:' s
T5A NTAC 75 Y75y 57 x¢ 78 Assisiant j*t._.,;ﬂ;m“ﬂ? {reneral Bhaizaneth i Weo COSe, &34, appeaied or

the Department of Environment and Natural Resources, Division of Coastal Management

of Petitioner Town of Carslina

- d

oel Fox, Town Atlomey appeared on behall

W F

Upon consideration of the record documents and the arguments of the parties, the

Commission adopts the foilowing:
STIPULATED FACTS

: R - £ ; : 1. %8 24 e AUT el ua T T 1 y IS
* The Town oif Carplina Beach {FPetitioner”™ or “Town™) is 2 North (Carcolina

municipal body politic organized and existing in Carolina Beach, New Hanover County, North

Carolina

The Carclina Beach Building Line Act was passed in 1963 which granted the

2.

+

Town title te the land between the building line and the low water mark o the Atiantic Ocean
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The Public Beach (land from the high water mark westward to any land raised by

L)

{



a publicly financed beach renourishment project) is owned by the State of North Carolina in
accordance with N.C.G.5. §146-6(f) and the Public Trust Doctrin

4, in accordance with 15A NCAC 7] .1200 et seq. thé Town of Carolina Beach was
granted 2 sialic vegelation line exception by the Commission on August 27, 2005, A draft five
year progress report was submitted by the Town to the DCM in July 2013 for comment. In order

for the Town to keep the static line exception, the Commission must approve the Town’s 5-year

| _ .
e - - — : . o il L--:—-- o —— s - S T A
updated progress repori by August 27, 2014,

5. The Carolina Beach Boardwalk project is within the limits of the delineated static

vegelation line. On-site review and the survev dated November 23, 2013 {“survev™) indicate that

=

the actual vegetation line is approximately 90° oceanward of the static vegetztion line. Ses

?
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6. In August of 2013, DCM notified the Tow that it was awarding the Town a
Public Beach and Coastal ‘Waierfron! Access grant. The iotal grant amount was 50602,5606, with a
local match of $247,560 and local in-kind contribution of $202,760. The grant is for the project
proposed in this variance, including the replacement and extension of the existing boardwalk,

nine beach access ramps, a gazebo, lighting, bike racks, frash bins and benches, The grant

contract has not yet been signed, pending the approval of a CAMA permit and variance. If

-

granted, the contract award date will determine the expiration date of the grant. A letier dated
August 12, 2013 acknowledging this graﬁ‘t was provided to the Commission by the parties.

7. The Town has also received a $500,000 grant from New Hanover County fo
support the proposed project. Additionally, in 2010 the Town received a grant from DENR

Water Resources for $250,000 to facilitate land acquisition for a pier; however, other funding for



the proposed pier was not available. Therefore, i

mn 2013 DENR/Water Resources approved the
Fown’s request to transfer the funding to the proposed Boardwalk project

— 8. Un November 18, 2013, the.Petitioner applied for a
permut (Fermii Application - Number-

‘Fl

MA minor development
Boardwalk Improvement Project — Phase

T

equesting approval of the Carolina Beach

7
e

RN

E
hich authori

While the Town has an implementation and
enforcement program whi

determninsd

EERELwe § |

3 THINOT
permits, because the Town is the applicant in this case, the minor permit must be considered and

by the DUM pursnant 1o the re

5,

The Petitioner proposes to replace and expand the existing boardwalk which runs
paraltlsl to the ccecanfront ceniral »

ss qistrict of the Town The exsting boardwalk is 8 feet
wide and 750 feet long.
14, {Under the proposed plan, the Town would increase ths width of the boardwalk to
sixicen ‘feet and would extenda the boardwalk by

approXimately 8757

iy norin to Pelican Lane.
Following the expansion, the total iength of the board walk would be approximately 1730 fest.
il. The extension also includes addmge thr

1(-foot wide public beach access
walkways and nine new 100 square 100t bump-ouls 101 seating areas, resulting m a total of eigh

t . "“’_‘. . i
public beach access ways and 25 bump-out seating areas. The proposed deveiopment has been

divided into two phases. Five of these beach accesses were recently authorized under a
Minor . ]

CAMA
rpt (Permmit No. CBi3-10) 1ssued for Phase I of the proposed development

Development in Phase 1I of the proposed development includes covert

g the existing uncovered
plattorm with a rooi measuring approxunately 40 feet by eighiecen feet and constructing three

covered gazebos, each measuring approximately 12° in length by

T

247 1n width.,

Lopad



12, Upland development along the landward side of the new beach accesses and
within the Ocean Hazard 60 foot small structure setback includes a splash pad/water park with
approximately 2,500 sq. ft.-of conerete within an existing landscaped cove area just south of the
existing public access located at Harper Ave.

13. No objections to the CAMA permit application were received by the Wilmington
Regionai ofiice. However, on or about January 28, 2014 an attorney representing Mr. A.D.

b

Averette forwarded a leiter outhining Mr. Averette’s concerns about the proposed project to th

e A
-

irector of the Division of Coastal Management. A copy of Mr. Averetie’s deed was incioded

with the letter and both were provided to the Commission.

14, On or about December 6, 2013, Mr. Averetie communicated with a town council
member about the boardwalk project. The Town’s responses to Mr. Averette were provided to
the Commission.

15.  On December 20, 2013 the DCM denied the Permit Application pursuani to
N.C.G.S. § 113A-130(2)(8) which requires that projects inconsistent with State guidelines for
Areas of Environmental Concern {(AEC’s)} be denied. -

16. Rule 15A NCAC 07H .0306(a)}(2) states that no development, including any

portion of a building or structure, shall extend oceanward of the ocean hazard setback distance,

with the & :cephion of those types of development defined 1 13A NCAC 07H 4309,
17. The proposed replacement/expansion of the Carolina Beach Boardwalk is

inconsistent with the strict application of 15A NCAC 07H .0306{a)}{2) in that the entire structure
18 located oceanward of the Ocean Hazard 60’setback and portions of the new structure will

extend oceanward of the static vegetation line, The boardwalk replacement/expansion does not



conform to any of the exceptions set forth in 15A NCAC 07H 0309,

18.  The cxisting concrete portion of the Carolina Beach Boardwalk along the central
business district has been in existence in some form since approximately 1890.

19, The elevated timber portion of the existing Carolina Beach Boardwalk was

permitted in May 1988 and was deemed consistent with rules in effect at that time.

20.  The Carolina Beach Boardwalk provides access to the public beach areas for the
general public. The proposed replacement/expansion of the Carolina Beach Boardwalk will
increase access to the public beach areas for handicapped individuals who use wheelchairs or
other assistive devices for mobility. Expanding the width of the boérdwah: wiii also facilitate the
flow of traffic for pedestrians by easing overcrowding.

21. The structure will be elevated above the existing dune system, so it should have

' o - . : ] o =
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Included with the Staff Recommendsation for the Comnussion’s review were (ne

Stipulated Exhibits listed below.

1. August 12, _!31 3 Letter to Mavor Bob Lewis from John E. Skvarla, I announcing
award o1 pubiic access grant of $602,900 through the NC Beach and Waterfront

Access Program:

2. December ;{}j 213 letterto Town of Carolina Beach BPom Rabb Mairg, Acting
LPO denying Permut;
3. January 15, 2014 Letter to Braxton Davis from Charlotte Noel Fex forwarding

variance request and aftachments;

4. HCA\/L“'- “Janance Request Form 14-02 dared Januarv 15 2014

LA
) w

January 14, 2014 Project Description - Boardwalk Improvement Project Phase 2.



43 January 14, 2014 Letter to Adjacent Property Owner from the Town Atiorney

stating that The Town of Carolina Beach is applymg for a variance from the
Commission to construct and expand the Carclina Beach Boardwalk on Public

Trust Lands adjacﬁﬁt to the adjacent property owner’s property, that the variance
request 'will be heard at the Commuission next meeting scheduled for February 26
and 27 at Jennette’s Pier in Nags Head, NC, and instructing that comments or
objections may be submitted to Braxton Davis, DCM

7. January 28, 2014 Letter to Braxton Davis from Ned M. Bames, Esq. regarding
Mr, Averette’s concerns regarding the requested variance and enclosed Deed;

8. December 6, 2013 letier 1o James Averette from Carplina Beach Town
Councilmember Steve Shuttleworth:

9. December 6, 2013 letter to James Averette from Carolina Beach Town Attorney
regarding public trust and enclosed drawings (3);

10.  Color Concept Plan of Existing Boardwalk Phase 2;

i1, Sile Plan Sheets 1 and 2;

12.  Preliminary Structural Drawings;

13.  Four photographs showing the existing Carolina Beach Boardwalk — 2013;

14.  PowerPoint showing site and actual vegetation line and static vegetation line;

15, Aernial Photo of Averetie Property;

=

.

n addition, the Commission considered a letter sent Febraary 18, 2014 to Braxton Davis,

DCM Director from James Donald Averette opposing the north extension of the proposed

iigr lefiarg fro

boardwalk expansion. Some of the individual Commission members received si oIt

Mr. Averette prior to the Pebrua:ry 26, 2014 Commission meeting. In his lefters, Mr, Averette

referenced the letter previously forwa:rdsd to DCM by his attorney, Mr. Ned Bames, and



expressed concern that 1f the walkway is built as proposed, there would be an increase in noise,
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~IRUINOLIAC0 BLCLSE, & 1088 X privacy and vantaism. in s etier, My Averclic siafed that he

supports improvemenis o the h::a a.!:d w&k b" it éﬁﬂg ﬁ{}‘i understand why the boardwalk has to be
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i, ine Commission nas jurisdiction over the parties and the subject matier.
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2. Ali notices for the proceeding were adeguate and proper.
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application for CAMA Minor Permit Boardwalk Improvement Proiect Phase Two — November
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i the entire 750 foot existing eight foot wide Boardwalk and four
.rz: wide cross over public beach accesses and the construction of a new
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wide crossover public beach accesses. The new Boardwalk would be located in the

existing structure fooiprint widened four ieet on each side. The Boardwalk 1s
proposed fo include four 204 square feet of covered gazebos, and sixteen 96 squ
feet “bump outs” for benches and swinpgs, and four non-covered wooden ;ﬁit;;.eﬁ

ireliises. The niew accesses would aiso be focated in existing footprinis widened two

feet on either side. The fifth new access from the Boardwalk to the beach will be
access from south as shown on the deawings provided fo the

located SeoDn
Commission, Al stroctures will be glevated above the dunes. The struchure and ﬁﬂmg
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engineered "‘heavy timber” type design in accordance with Building Code
requirements for commercial structures. The design is also required 1o comply with

Caroling Beach Fire Disirict requirements,

b. New extension of the Boardwalk approximately 875 feet north to the Pelican Lane
Public Access. The design of the extension will be i1dentical o that proposed for the

.

replacement of the existing structure. The Boardwalk extension would inchude three

new ten-foot wide public accesses. iﬂz:r re-plalt ﬁﬂ.ﬁm{r privaie accesses, and nipe

e o & :.. E = e, W St 4‘-'; e -
Q¢ sguare oot bump ouls Ior benches and swings. A latfice freilis 13 proposed at the

P LJH.HHLU 4 el

Pelican Lane Access,

c. Addition of a wood framed roof to the gxisting 700 square foot viewing platform.



d. New showers at the Harper Ave. access.
©. A splash pad/water park facility approximately 2,500 square feet in size i nroposed

in the landscaped cove just somh of Harper Ave. While the final design has not been
completed, the pad would be a pervious pavement area with a variety of water

fountains, arches, spray and misting fixtures for recreational use. In addition, the

iandscaped coves Dﬁmaeﬁ the Boardwalk and sidewalk will be redesigned to also
include public art, historical

3
5l and envionmenia! educetis

wrial equcational Xiosks, seating and 1:::3::
facﬂmes and open space for music, art and other cultural events and passive
recreatlon use.

(Hereinafier, the proposed development described in section 3(b) above will be referred to as the

northern extension.”) The Commission determined that Petitioner has met each of the

requirements set forth in Statute § 113A-120.1(a) and 15 NCAC 077 .0703(f) for s,h’“““ partion of
the proposed Phase 2 development described above in sections 3(a), (¢), (d), and (e). However

the Comimission determined that Petitioner fatled to demonstrate that the proposed development

considered 1n its entirety, including th

e proposed northemn extension of the Boardwalk, is

consistent with the spiril, swmose and intent of the rules, ﬁi‘,anhams or grders issued by the
{LCommission, will secure satety and welfare, and will preserve substantial justice.

Theretfore, the Commuission grants the request for a variance in part and denies the reques

o

t in pari
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et forth In more detsil helos

4.

Petitioner has demonstrated that strict application of 15A NCAC 07H .0306
and 4309(a) will cause unnecessary hardships.
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of the rule prohibiting development oceanward of the ocean hazard setback distance will cause

etitioner unnecessary hardships by prohibiting the replacement and extension of the existing

Boardwalk.

In creating the Coastal Area Management Act (CAMA), the legislature recognized the



importance of preserving and protecting the public’s opportunity to enjoy the physical; aesthetic,
{:-'ﬁﬁﬂfﬁi and recreational ‘opporfumiies provided | oy the shorelines of ‘ihe bzate*_ ;fnciud*.,d among
| the siaiéd goaisef CA_M% -are(j_),inéuﬁng :,ﬁle; Urdeﬂy;and ‘balanced ﬁse and preservation of
ﬁﬁﬂﬁi’&% resources on behalf of the peapl{: of North Cafﬁiﬁia aﬂﬂ ﬁ:{e nation and (2) the
ESE&bliéhment of policies, guidelines, and standards for economic development, recreation and
tourist facilities, preservation and enhancement of the historic and cultural aspects of the coastal

—

area. see N.UGS. § 1i13A1-

-*

(2} and (b). The Commuission’s rules also recognize the need to

l-'mln
l‘wli

balance protection of the coastal iands and waters of the State with common law and statutory

1 "'_'. j-'-." ) I = c "
rights of agcess o pubiic trust aresss,

Rule 1538 NUAC 07H .0306{a){Z) provides that no development inclhuding any portion of
a buliding or structure, shall extend oceanward of the ocean hazard setback distance with the

exception of those types of development defined in 15A NCAC 07H .0309. The Town holds title
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public trust nights. (S¥F 2) Land from the high water mark westward to any land raised by 2
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Commission in 2008, {SF 4) The

proposed development is within the limits of the delineated static vegetation line. {SF 5) The

static line, which is based on a pre-nourished vegetation line, is significantly landward of the

W
|H|'I"

actual Vega‘tatmn line’s location on this nourished beach. A recent survey establishes that the
actual vegetation ling is approximately 90 feet oceanward of the static vegetation line. (SF 3) Fhe

._.---l-l' -

proposed replacement/expansion of the Carolina beach boardwalk called for in Phrase 2 is

inconsistent with the strict application of these rules in that the entire structure is located




oceanward of the Ocean Hazard sixty-foot setback and portions of the new structure will extend
oceanward of the static vegetation line. {SF 17) Moreover, the proposed de*zfelﬁgﬁ}em does not
conform to any of the exceptions set forth in 15A NCAC 07H .0309. (SF 17)

However, the Carolina Beach Boardwalk has been in place in some form simce the
1890°s. It 18 a unique historic structure and a focal point for the community which provides
beach access from the central business district for hundreds of thousands of visitors each vear.
The existing elevated portion of the Boardwalk was deemed consistent with rules in effect at the
time it was permitted. Not only has the existing boardwalk been in existence for many year
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50 years and this part of the beach is under the static line exception designation. Sirict

i

setback 1o prevent replacement and extension of the

pmhi "

application of the oceaniront eros

existing Boardwalk would cause the Town unnecessary hardships since the static line, which is
based on a pre-nourished vegetation line, is significantly landward of the location of the actuai
vegetation line on this nourished beach.

In addition, Petitioner has established that it would be an unnecessary hardship to

strictly apply the roles in this case, where there is an existing permuited Boardwalk and the
replacement and extension of this public project as contemplated by the proposed Phase 2

development of the project wiil aid access to the beach by the public and will not significanily
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Pehugnm has met the first factor as required by N.C.(G.5. § 113A-120.1{a)1).

L R B S — . - _ 4 x* . E_ . . : _ r g
b Petiticner bhas demonstrated that the harosiip results from condifipns

peculiar to Petitioner’s property.

The Commission affirmatively finds thal Petitioner has demonstrated ihat any hardship

10



results from conditions peculiar to the property. In this case, the proposed development would

tak& place on publically owned ‘property subject to a historic static line on a beach nourished for
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proposed development were a house, the proposed development could be allowed under the

static line exception. However, replacement of a boardwalk parallel to the shoreline is not

included as a static line exception in the rules. Thus, the application of the rule to the conditions

peculiar to Petitioner’s property results in hardship. For this reason, the Commission

T13A-

fuﬂ?ﬁ

affirmativelv finds that Petitioner has established the second facior reguired bv N.C.G.8

120.1(a)(2).

Petitioner has demaonstrated that the hardship does not result from actions
taken by Petitioner.

Ce

The Petitioner has demonstrated that any hardship does not result from actions taken by

Petitioner. Specifically, the Careling Beach Boardwalk has been in existence for many years. The

proposed development will repair and widen the existing boardwaik, add public access within the

ocean hazard setback, and provide other improvements. Petitioner did not cause any of the
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I -
bﬁ?ﬁﬁ* 'E E T%&Lﬁh J.-n.-.-ni--i»rg

existing Boardwalk is already in place and the ex xisting Boardwalk, when permitted and bﬂ:}‘t,

was deemed 11 comphiance with applicabie ruies. Given that the proposed development is for the

replacement and enlargement of an existing facility, and not the development of a new facility,

the Commission finds that any hardships resuliing from strict compliance with these ruies are not

caused by actions taken by daz Petitioner and Petitioner has met the third criteria reguired by

RS 5 i ' P ¥ A 8 F s S -
N {3 8 RTIT3A- 120 1{aW3)
o N E e o T e -3 - R e o e AT Wt W ale q‘“;“}”;ff

pok
fomrank




4. Petitioner has demonstrated that the requested variance is consistent with
the spirit, purpose and intent of the Cammission’s rules, will secure public
safety and welfare, and will preserve substantial justice.

~ The Commuission affirmatively finds that Petitioner’s request for g varianee to complete

L I
o it =

the replacement of the existing Boardwalk and other i rmprovements, with the exception of the

- e

- proposed northern extension of the Boardwalk approximately 875 feet north to the Pelican Lane

Public Access, is consistent with the spirit, purpose and intent of the Commission’s rules, will

secure public safety and welfare, and will precerve substantial i

-—'—-—-r-.

Specifically, the spirit, purpose and intent of the rules is fo permit development as long as
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the integrity of the dune as a protective landform or the dune wvegetation. 15A NCAC 7H

. T -*._' “ 15 TEE < -_I I _ -! _ : _ ¥ 5 e -d. e " -1- e e y
0309z}, This rule further provides thai over walks should be used 10 protect existing dunes. In

this case, the replacement structure will be elevated above the existing dune system. Therefore,

it shouid have mimmum impact on the existing dune system except for a temporary impact
during installation of pilings. (SF 21)

In this case, Petitioner is attempting to “manage the public trust areas so as to safeguard
and perpetuate their biological, economic and aesthetic value. The proposed project, excluding
the proposed northern extension, will improve the biological value of the public trust lands by
protecting the dune ecosystem and providing limited access in a manner that is protective of the
dune emsystem* Moreover, the combination of the width of the beach and the location of the
actual vegetation line results in the proposed devel iopment landward of the actual vegetation line.
Here, the beach is not in a natural state due to the years of beach nourishment by the US Army .

Corps of Engineers and the historical presence of the Boardwalk. Replacing the existing




Boardwalk and i this way prowdmg mcreased access for visitors, 1ncludmg visitors with
disabilities, would meet the spirit; purpose 311{1 intent of Ihﬁ Tiies, wﬂb minimal adverse impacts

to the dune system. Moreover, by funneling visitorsto the beach by-means of a raised Boardwalk

and a limifed number of accessways, the proposed replacement of the existing Boardwalk
nrotects the dune ecogvsiem,
In addition, the reguested variance (o0 replace and repair the existing Bﬁ““""’wa_k and

related improvements, except for the proposed northern extension, would secure the public safety

d welfare and preserve substantial justice. The existing structure 1s now antiguated and in need
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of the narrow existing Boardwalk and accessways with newer wider strugtures

safer pedesirian walkway and is designed to increase access io the public beach. And, by

widening the existing Boardwalk, the Town will ease congestion on the boarawalk and thereby

improve the-public welfare. In addition, the Town’s commitment {o improving access for visitors

iso in Keeping with the Commission’s rules and will provide substantial

b
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§e

with disabilities i3
justice for disabled members of the public as well as other visitors.

Finally, the proposed replacement and expansion of the existing Boardwalk, excluding

the proposed north extension, will enhance the Town economically which 1s an importance

aspect of the Commission’s role m valancmg deveiopment with the protection and preservation

of the coastal area of North Carolina.

For these reasons, the Comunission has found that Petitioner has shown that the requested
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intent of the Commission's rules, will secure public safety and welfare and will preserve



substantial justice. Therefore, for this portion of the proposed development, excluding the
northern extension, Petitioner has met the fourth factor in N.C.G.8. §113A-120.1{2)2).

_ E’f wever, the Commission affirmatively found that the propesed new construction
extending the existing Boardwalk approximately 875 feet north to the Pelican Lane Public

Access 1s not consistent with the spirit, purpose and intent of the Commission’s rules, will not

t preserve substantial justice. Specifically, the area

securs "i“bﬁﬂ saiety and wellare, and will n
which would be impacted by the proposed northern extension of the existing boardwalk does not
presently have an existing structure and it would be is not consistent with the spirit, purpose, and
intent of the Commission’s rules to allow development of a 16-foot wide and approximately 875-

oot long structure parallel to the public trust area in the ocean hazard setback. Such a large

wooden structure would mmpede access to the public trust area and act as a barrier between the
Town of Carclina Beach and the beach public trust area.

- Furthermore, -by adding the northern extension to the existing Boardwalk, the public
safety and welfare would be put at risk. The addition of a big wooden structure on the oceanfront

ite a hazard during a big storm that could impact adjacent inland property owners.

Furthermore, by extending the existing Boardwalk, and thereby increasing pedestrian traffic in
tront of the adjacent property, the proposed development would expose the adjacent landowners
to increased noise, invasion of privacy, vandalism and/or other crimes. At the hearing, the Town

T - - ' = Y *“ .
expressed iis intention to address these concerns by insuring the structure and by providing

security to the adjacent commercial and residential adjacent property owners. However, these

meyse e sanomsAd prelre Sy rerrivie e 5
MSASUTCS ﬁ“ﬁ};}?’ SCIYC il bﬂﬁi 12515 the increased risks io nunlic safety and weliare related to

construction of the proposed development.
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Finally, the proposed development of the 875-foot long northern extension of the existing
Boardwalk - would not create substantial justice -since it would .privilege the-interests of the
geﬁera} public over the long term:mterest: of the Averette fanuly who has owned a beachiront

cottage at Carolina Beach since 1935. The Town has attempted to balance the interests of the

public with the interest of the Averette family. To that end, the Town has sent Mr. Averette three

I---F'

options for providing private access with secure, locked gates to the Boardwalk adjacent to his
property which would provide access to the public trust beach. In additien, the Town has

modified 1ts plans m order fo move the [ocation of the Boardwalk away from the Averette

property line, remove benches from in front of the property, and change the highting adjacent 1o
the Avereite property. However, 1o date, the proposals bave not ailayed Mr, Averetie’s expressed

concerns regarding the impact the northem extension to the Boardwalk would have on access to

adding a walkway in front of his property with corresponding increased public access. In short,

&k . = = g - . = - E 3 - 3 - . - = P ﬂl
?.""'T;"' —3E - : ""'"__'f il - ’ - 1 _- - 4 - = : X - - h a2 =, gi
insiead of the existing dune vegeiation adiscent 1o his properiy. tThe Averclic property wili be

exposed to a stream of pedestrians on a 16-foot wide elevated sidewalk adjacent to their

-5 = = * L
property. Such a monumental addition will significantly impact the guality of lite of the adjacent

property owners. Thus, the Commussion allirmatively finds that Petitioner has not met 1fs burden
of showing that the proposed development will preserve substantial justice.

Accordingiy, for the reasons set forth above, the Commission affirmatively finds that

CZI

Petitioner has failed to demonstrate that it can met the fourth factor required by N.C.G.S. §113A-

12G.1{a){2) as it relates 1o the proposed development of the northemn extension



UORDER

'THEREF ORE, the variance from 15A NCAC 7H .0306 and 15A NCAC 7H .0309(a) is

granted in part and denied in part, Specifically, the request for 2 variance is GRANTED as 1o

the following portions of the proposed development:

.
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Demoiition of the enfire 750 foot existing eight foot wide Roardwalk and four
existing siX Ioot wide cross over public beach accesses and the construction of a
new sixteen foot wide Boardwalk structure parallel to the shoreline and five new
ten foot wide crossover public beach accesses. The new Boardwalk would be

iocated in the existing structure footprint widened four feet on each side. The

onaam | 31 LF -=i-=-—--=-m_-_.f L2 L T FEAaN - 3 = '
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sixteen 96 square feet “bump outs” for benches and swings, and four non-covered

wooden lattice trellises. The new accesses would also be located in existing
footprints widened two feet on either side. The fifth new access from the
Boardwalk to the beach will be located second access from south as shown on the
drawings provided to the Commission. All structures will be slevared above the
dunes. The structure and piling depths will be in accordance with Building Code
requirements. The structure is an engineered “heavy timber” type design in

e5, 1hE
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accorcance with Bulding Code reguirements for comimercial stroctu

~design 1s also required to comply with Carolina Beach Fire District requirements.

- Addition of a wood framed roof to the existing 700 square foot viewing platform.

b

Tomege o1 i pmmmgm amd Srbm oo B ¥ e ocmas e A
New showers at the Harper Ave. access.

A splash pad/water park facility approximately 2,500 square feet in size is
proposed m the landscaped cove just south of Harper Ave., While the final desion
has not been completed, the pad would be a pervious pavement area with a varisty
of water fountains, arches, spray and misting fixtures for recreational use. In
addition, the landscaped coves between the Boardwalk and sidewalk will be
redesigned to alse include public art, historical and environmental educational

- = _ L L ) L. 5'-_.!-1-1 " g x » A &
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kiosks, seating and picnic facilities and open space for music, art and other

cultural events and passive recreation use.

The Request 1s DENIED as to the following portions of the proposed develonment:

s

New extension of the Boardwalk approximately 8§75 feet norih to the Pelican Lane
Public Access. The design of the extension will be identical to that proposed for
the replacement of the existing structure. The Boardwalk extension would includ

-
-

- T : = 1 1: =X g o™y | S ;."- . j ol e e e T T
three new ten-foot wide public accesses, three re-built existing nrivate accesses

1

3

and nine 96 square feet bump ouls for benches and swings. A lattice irellis is

&

proposed at the Pelican Lane Access.
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This varlance does not relieve Petitioner of the responsibﬂi'ty for obtaining any other
required permits from the proper permitting authority. ‘

-Thi’sr variaﬁcé 13 based upon the Stipﬁiéfe'd Facts séf fortb réboi;re- énd the comme:ﬁts
recelved rom the adjacent landownmer. ] hi:-. Commission reserves the right to reconsider this
variance and to take any appropriate action should 1t be .shown thét any of the above Stipulated
Facts is not true or that there are additional stipulated facts that are substantially different from
those considered as part of this variance request which might impact this decision.

This the 24 day of March, 2014.

 Frank O.Cocka

Frank D, Gorham, I, Chairman
Coastal Resources Commission
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This the 24" day of March, 2014.
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Special Degputy Attorney Gener
N.C. Department of JllS"lGﬁ
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STATE OF NORTH CAROLINA : : g LLR/Y
COUNTY OF NEW HANOVER . : | HER AR SO0,

THIS INDENTURE, Made this 17th day of November, 1971,
by and between WILLIAM L. FARMER AND WIFE, KATHERINE S. FARMER,
parties of the first part, and C& B. LAND DEVELOPMENT COMPANY,
a corporation organized and existing under and by virtue of thé
laws of the State of Virginia, party of the second part;

WITNESSETH:

That the sald partlies of the first part, for and in con-
oideration of the sum of TEN ($10.00) DOLLARS and other valuable
considerations to them in hand paid by the said party of thé second

part, the recelpt whereof is hereby acknowledged, have given, granﬁed,

bargained and sold, aliened, conveyed and confirméd, and by these

-7

2iz

presents do glve, grant, bargain and sell, alien, convéy and confirm

=,

unto the sald party of the second part, and its successors and

assigns, forever, that certaln tract, piece, parcel of lot of lang,

SRVISORS OFFICE
3

situate, lying and being in the County of New Hanover, State of

North Carolina, and bounded and described as follows:

TAX SUFTS
RECEIVED: /-
BY: Sen frdn

BEGINNING at a point in the Eastern line of Carolina
Beach Avenue North, said point belng the Southwest
corner of Lot 6 in Block G, running thence Eastwardly
147.2 feet, more or less, to the Western edge of the
Atlantic Ocean at low tide; thence Northwardly along
the meanders of the said Atlantlc Ocean to a point
on sald edge of said Atlantic Ocean, which said point
would intersect a line 10 7/8 feet South of Lot 10
in Block G if the same were extended; thénce running
Westwardly and along the Southern line of a lot owned
by Ruth Parsons (now Ruth P. West) 109.4 feet, more
or less, to the Eastern 1line of Carolina Beach Avenue;
thence in a Southerly direction along the Eastern
line of Carolina Beach Avenue, North, to the point

. of beginning, being 100 feet, more or 1less, the same
peing all of Lots 6, 7, and é, and part of Lot 9,
in Block G according to the map of the Pavilion Section
of Carolina Beach, prepared by J. L. Becton, C. E.,
dated May 6-10, 1929, and revised February 1-2, 1934,
and recorded in Map Book 3, at Page 23, of the records
of the Reglster of Deeds of New Hanover County. Being
all of the lands owned by parties of the first part in
Block G of Pavilion Section of Carolina Beach.

Together with all and singular the tenements, easements,

hereditaments and appurtenances unto the same belonging, or in any-

wise appertaining. STATE CF /= Real Estate

W Excise Tax

AT
[;p %ga wovaen =22 (270,00
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TO HAVE AND TO HOLD the above granted and described
premises, with the appurtengnces, unto the said party of the second

part, its successors or assigns, to its own proper use

T

and behoof', FOREVER;

AT

And the said parties of the first part, for themselves,

L e, B

their heirs and assigns, do covenant promise and agree to and
with the sald party of the second part, its successors and assigns,
that they are lawfully seized in fee of the above granted and
described premises; that they have good right to sell and convey
the same in fee simple; that the same are free and clear of all
1iens and encumbrances of every kind, except those noted above;
and that tThey will and their heirs and executors or adminlstrators
shall warrant and defend the same against the lawful claims and
demands of any and all persons whomsoever,

IN TESTIMONY WHEREOF, the parties of the first part
have hereunto set their hands and seals the day and year first’

above written.

.. ) ] N ¢ /_.'
'Q{Y;.(,'é(.-c.snr Fe :)‘;j-\__{_u WAL {SEAL)

I

. / - o -
-»9\-(& Z-‘ZL'!Z‘. e O '-':‘)_-‘:"22.@}« y71%) ‘L_(SEAL)

STATE OF NORTH CAROLINA
COUNTY OF j)l}(\’ HA -

I, /? s Ll S g s , a Notary Public in and
for the State of North Carolina, County of w2 A
hereby certify that WILLIAM L. FARMER AND WIFE, KATHERINE S““FARMFR
personally appeared before me this day and acknowledged the dudino
execution of the foregoing and annexed instrument. e

1 Witness my hand and notarial seal, this ‘7dathf.¢. 74?'3
.;;&zggx&_.. 1971, , -—13*;c3 L2y
. - SR A -3
‘A,{ 3 ¢£ ////J' ."'(- ) :L-._’Al-.- i ..‘ ;

/ NOTARY PUBLIC
My Commission expires:

STATE OF NORTH CAROLINA :
COUNTY OF NEW HANOVER-
The foregoing certificate of Francis H. Bahnson
Notary Public of County of _ purham , State of North
Carolina, is certified to be correct. This _23 day of November

1971,

LOIS C. LERAY, REGISTER OF DEEDS,
NBY, NORTH CAROLINA

'DRAWN BY CARR & SWAILS.

: Recelved and Recorded
- November 23, 1971 at

i, it ff/

: Reglster of Deeds
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STATE OF NORTH CAROLINA '
LIGISTRAL
|l.f.u‘.‘IE;: ¢o., H. C.

COUNTY OF NEW HANOVER :
THIS INDENTURE, Made this 17th day of November, 1971,

by and between RUTH P. WEST AND HUSBAND, OSCAR L. WEST, parties

of the first part, and C&B. LAND DEVELOPMENT COMPANY, a corporation

organized and existing under and.by virtue of the iawa of the

State of Virginia, party of the second part;

WITNESSETH:

That the sald parties of the first part, for and in
consideration of the sum of TEN ($10.00) DOLLARS and other valuable
considerations to them in hand paid by the said.party of the
second part, the receipt whereof is hereby acknowledged, have
given, granted, bargained and sold, aliened, conveyed and confirmed,
and by these presents do give, grant, bargain and sell, alien,
convey and confirm unto the sald party of the second part, and
its successors and assigns, forever, that certain tract, plece,
parcel of lot of land, situate, lying and being in the County

of New Hanover, State of North Carolina, and bounded and described

as follows:

E- =/

UPERVISORS OFFICE

VED: /-

htyiinee

I

RECE
BY:

(| TAX S

11

L2g

BEGINNING at a point in the eastern line of Carolina
Beach Avenue where said line is intersected by the
Northern line of Lot 1 in Block 1, according to a

map oi the Northern Section of Carolina Beach duly
recorded in Map Book 3, at Page 50, in the office

of the Register of Deeds of New Hanover County, running
thence from said point of beginning in an easterly
direction and with and along the northern line of

Lot 1, in Block 1, 63 feet, more or less, to the build-
ing line of the Town of Carolina Beach as said bullding
line is set forth and described on a map recorded

in the office of the Register of Deeds of New Hanover
County in Map Book 8, at Page 52; running thence in

a Southwardly direction and with and along said building
line of the Town of Carolina Beach to a point which,

if measured at right angles to the northern line of

Lot 1, in Block 1, is 137 feet distant therefrom;
thence in a Westerly direction along the Northern line
of a lot owned by W. L. Farmer and parallel to the
northern line of said Lot 1, in Block 1, according

to said map of Town of Carolina Beach, and being also
parallel to the dividing line between Lots 9 and 10

in Bloek G, according to a map of the Pavilion Section
of Carolina Beach as said map is recorded in Map Book
3, Page 23, in the office of the Register of Deeds

of New Hanover County, to the Easterly line of Carolina
Beach Avenue; thence in a northeastwardly direction

and following the Easterly line of Carolina Beach
Avenue to the point of beginning. Same being all

,_.j,"’

. _e;r;'.;h._ _

epre

L
¥ it e
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of Lots 1, 1A, and 10, as sald lots are shown on a

map of the Pavilion Section. of Carolina Beach, together

with the Northerly 10.78 feet of Lot ¢ as snown on

saild map of Carolina Beach.

Together with all and singular the tenements, easements,
hereditaments and appurtenances unto the same belonging, or in anywise
appertaining.

TO HAVE AND TO HOLD the above granted and described premises,
with the appurtenances, unto the said pqrty of the second part,
its successors and assigns, to 1ts own proper use and behocof, FOREVER;

And the saild parties of the first part, for themselves,
their heirs and assigns, do 'covenant, promise and agree to and with
the said party of the second part, its sueccessors and asslgns, that
they are lawfully selzed in fee of the above granted and described
premises; that they have good right to sell and convey the same
in fee simple; that the same are free and clear of all liens and
encumbrances of every kind, except those noted above; and that they
will and their heirs and-executora or administrators shall warrant
and defend the title herein conveyed against the lawful claims and
demands of any and all persons whomsocever.

IN TESTIMONY WHEREOF, the parties of the first part have

hereunto set their hands and aéals, the day and year first above

s I
: /‘)/ff?/./, ‘///Zf@/’* (SEAL)
o @d ¢ m“&/ 91’/,@5“\ (SEAL)

written.

SMIEOF, /2 Real Estate

Excise Tax

NORLINA ()

L

T £5.10728
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STATE OF NORTH CAROLINA

COUNTY OF NEW HANOVER :
1, Hefeis S, \5%/;, pesr. , 8 Notary Public in and

for the State of North Carolina, County of A') uus.w, c,é hereby

certify that RUTH P, WEST AND HUSBAND, OSCAR L. WEST, personally
appeared before me this day and acknowledged the due executlon of
the foregoing and annexed instrument.

Witness my hand and notarial seal, this <3 day of A%Qo¢vyé}4>,

l»:1¢4i4€aﬂL,’CZﬁp 6224?:/2.f P ./

Notary Public 4

My Commission expires:

STATE OF NORTH CAROLINA
COUNTY OF NEW HANOVER :

The foregoing certificate of Helen S, Skipper - S,

Notary Public of Brunswick " County, North Carolina, 1is certified

to be correct. This 23 day of Nevember -~ | 1971,

LOIS C. LERAY, REGISTER OF DEEDS,
NEW HANOVER COUNTY, NORTH CAROLINA

DRAWN BY CARR AND SWAILS.

Recefved and Recorded

Novewber 23, 1971 at ( ,Z s Aot
e 8 Lty

Reglster of Deeds
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State of North Carolina,

8. 8.—WARRANKTY DEED I

. Jew Hanover. . ....“........,Ou.lémd
THIS INDENTURE, Mad, this... nd  deyor.... MAY . A.D. &%.11 9 AN DEEWOR e oeroesererreecnre e s seee oot
- l_l;l.a;.'s_& rot Caldwell Bolles and .1._1,9....,..2591 LCharles Fof ?.,. les R
e et ¢ e eerm e e mm et caa et e H,H,_mut_..._.ﬂm.!.l;.:@i_ggt : R Gﬂuntjr DL.... “......g&' Higgﬂ_rar
rod Etata I}I T qu.;n_ CB :Q}igﬁ_ ...................... of the first part, and.....0 :D-ATquttE ﬂhﬂ; .,!.,j:.{...i.l... Hinnia LE‘B___ ..‘ﬂrEt.F 3
e e 4 vy et i ©orees . rpis e g n Famar | HaEPn fr 8 m T r e Tane T Fre imfeE e ver TS PR RETT SrrTEe YT g eans c D e e e vaa e aman rn b m ra e vamameemenr reemd DD 1R
County ut ............"'IE k& S UUURTURURURRORS -3 15 B —1 -1 2 1 G HQI" th EI_'_Q_; 1_1!'3 rresemerere a3l 106 BoCond part
WITNESSETH, Thn.t the aaid part.. 288 of the first pﬂrl: for and In conslderation of the sum of. e Y W
e A ———r———an ...QHE...PB_EQEQQ reereremrmcmem mernseneeerren. PO U ETE, ADd other valuable cOnéidarations tu___....._“.,..E ....... In hand pald 'hr the B.ald part.............. of

Lh& aﬂcund part; the recelpt whereof s hereby l.-:l:nnuwledged L TN - ~.given, gratited, bargained and soid, alicned and sonveyed, and by thess predoniy
A0 e BoTeby give, grant, bargain and sell, allen, convey and conflym unto the sald part. 1..@.5 ..of the second part and to... i.hi!-r heirs and aesigns

forever, all that certaln lot of land, sltuated, l¥ing and being th . v e O OUDEY nt....,_,.....ﬁ‘.' Hat;n'u:;
and Btate of North Carolina, bounded and described as follows, to wit: |

BEGINNING in the ssstern line of Carolina Beach Aveunue North, 200 feet south-
wardly from the point where the ezstern line of Carolina Bekch avenue Sorth is intersected
by the southern line of First Avenue North} runs thence eapstwardly @nd parallel with the
said First Avenue North, 125 feet; thence southwardly and parallel with Carolina Beach
Avenue North, fifty (503 feet} thence ¥estwardly snd parsllesl with ¥Yiret Avenue Horth, one
hundred and twenty-five (125) feet to the mouthern line of Carolina Beach Avenus North,
thence northwardly fifty (50) feet to the point of beginning; heing otherwise desi nated Bg i
Lot #6 in Blook #1 sccording to the revised map of Caroline Besch as platted by J.h.Beoton, !
C.E. September 1913, snd being the sama tract of land couveyed to the esaid Margaret Caldwell
Bollers by deed dated July B8th, 1932 and recordsd in Book 230 =t page 528.

It ie understood and agreed by and between the parties hersto that thie deed
is made subject to the unpaid taxes for the tax year commencing April 1ist, 1933, which said
texes the parties of the seoond part hereby sgres t0 assume and pay off.

together with all mnd eingular, the lands, tenements, easemenis and appurtenances thereio belonxing, or in anywise apperiaining.

TQO HAVE AND TQ HOLD the above granted and deacribod premises, together wilh ali and singnlar, the rights, privileges, easemenis, tenements

and appurtensnces therennte belonging, or o anywise appertalning unto the aaid part. i.lﬂ...nt the second part... Lhe iI. ...... baire and assigna, in
Ies slmmple, FOREVER.

And the sald part._ 1ﬁ§ .of the firast part, tor ___-- thﬂMﬂl?B T tﬁ@.i! ..helrs, executors and administmators de................covenant to
and with tke aaid parL!‘gﬂm ~of the second prart, B I_'__ delrs and assigns, that..... H._._.e_y, BYe . selzed In fee of Lha above granted

?liél be%j;-g 'bh i?ﬂ:ﬁm mﬁgght to mell and convey the same in fee aimple that the same are {ree and clear from any and )
A enc rances, nd at.........

v 2% lr .heira, executors gnd administrators shall WARHANT and DEFEND the title to the same
againgt the lawiu! claims and demandz of any .I.Il.d &ll persons whomagever,

IN TESTIMONY WHEREOF, the said part.. 388 of the drst part ba...Y®.  bereunto set...... YR@LT . band..... Bapd afixed. YREAT .
saal_-._,,..ﬂ,.tha day and yeaAT above written.

WITNESS: Margaret Coaldwell Eolles @ (8rar)

e e e et et e e e Charles P.Bolles .~~~ ~(BLaL)

.................. rrsmreassesarremene et e e am s gn s TRV USYURNPUOTY 4 ~) -7 § &

v e - rorhe s 2 e e A & At e 8 8 bt e e it et gttt e mee | AT )

State of North Carolina, }

_New Hanover

Meares Harriss

P 1‘ Nt i N Public in and for the Stats and County aforesald, do beredy certify that
erereararrane ey gns Ghu'a .P-Bﬁllﬂﬂ Land., E.rga I‘Gt caldwail..._...__ . ......_!... c SPUUR  § . El rﬂunﬂllr npp-eared before % %-i.u dey and
ncknuwledged the dup exeeuiion of the annexed Instrument, and the sald.. Kﬂra.:nrﬂet..wa..]:g!?_l__l ........................ . Wife of... hl E,'.'...u.'.'.....g..].'..}:.g_!_,_d

rsi s ~.bolng by me privately sxamined, separate and apart from her said husband touching Ler volntary execution of the seme, doth state that
ahn ligned tha paine freely and voluntarily, without fear or compulsion of har aald huiband, or any other persob, and that ehe doth still voluntarily sssent

thareto.
Witnesg my band and seal, thla._.-._,....gg_@ﬂ...,,..du.r ul_'._“h.*..*..,......“._..........‘!EI S L.933..,..,.,.,. N £ . S
. Meares Harriss _Notary Public,

{Nolarial Seal) My commission e:piraa.u...;l.a.é:mdnr ur.._4..._.__..._........!E.E.QE;...-. 1935 Lm o

Statc of North Caolma,

e et mon e e e e M s pa R H e 1R Ry b e ananer s anean COUNTY,
L, oeereeereceenrre e eeset e sr reeeneratpssneerm mss s nivemr st neamereerer i NOLATY Public in and for the Stats and County aforesald, do Lhersby certify that ...
OO UUPUC USRNSSR » -1 y - [+311: 13 5 2 a.ppeared pefore me this day and acknowiedged the due execution of the forezoing inmstrument. Let the said
!.natrument-ﬁpd this certificate ha reglatered. Witness my hand and official sea] this..... daY Of it s s sy s s LI B e
(Notarial Seal.) VOO 1. b & S0 24 11 52} T
My Commizsion expirea.. .. .. .. 1 =0 Y OO R SRSNERASRPRRSORSRRRS & ¥ SO
ﬂuuu..-a_u.uﬂ.w.-u--n-n--q--n-.-.....-...H.-—u---n--.—nal-;l--:kn-é-apt-;-e-;{-c;;-.6‘6.;1"1-1“".
State of North Carolina,
NEw Harnover COUNTY.
The foregoing Certificate of......... Mearen Harrias . vy & Notary Publle of New Hanover County, js adjudged ta be correct. Let
the ilnatrument with ths Certificate be recorded ’I‘his._-_.j..._.._dar Of i H“,..].:..ﬂ.? - .__...,._H..ﬁass&arfiga _
Recaiveg and fscorded, thia . 3rd cay MAY. 1033 e I L B et e
D)" Clark Superior Court.
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DECLARATION OF CONDOMIN IUM

CABANA de MAR

STATE OF NORTH CARCLINA
CANTY OF MEW HAROVER

t Company, Incorporated, a North
calied "DECLARANT” being the owner in

rroperty hereinafter described, ereby submits said

nium cwnership pursuani io
Carcling &s amended, known as the
end does nereby publish and declare thai all of the

t0 be known as Cabana de Mar, is and shall bhe hald,
. and improved subject

58id¢ propert

conveyed, hypothecated, encunserea, used, occupied

resirictions, uses,
i

8 conditiens, covenants,

to the following
znd obl tions, all of which shall be deamed to
its successors

it be a burden and benefit to DECLARANT,

shall be
ITing or own ing

N with

and any person acgu

mprovemant s, their rantees,

administrat Ors,

DEFINIT ICHS. 15 piainly evident from

=
L a

15 intended, as used herein:

different meaning
ActY or Uit Cenership Act” means

Al

FOVisions set
tatuies under which ihe condoanminium

orth in Chapter 47A of the North

B

yment of common expenses which from time t
the unit owner by

"Assessment” means a

government of the

ominium properly owned,

as more specifi
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CRAIGE&FOX =

ATTORNEYS & COUNSELORS AT LAW (™)

701 Market Street / Wilmington, North Carolina 28401
Telephone: (910) §15-0085 / Facsimile: (910) 815-1095 / www craigeandfox.com

LAWRENCE S. CRAIGE* ASHLEY MICHAEL

CHARLOTTE NOEL FOX BONNIE M. BRAUDWAY

Ve e Lim tkmey by ABH Aecrsdited National Elder L Foundet JENNIFER N. MARSHALL
October 24, 2014

Braxton Davis

NC Division of Coastal Management
Director

400 Commerce Ave.

Morehead City, NC 28557

Via email and US Mail

Re: Variance Request by Town of Carolina Beach (CRC-VR-14-10)

Dear Mr. Davis,

I hope this letter finds you doing well.

The purpose of this letter is to confirm that the Town of Carolina Beach withdrew, entirely
and fully, its Variance Request dated June 18, 2014 (CRC-VR-14-10) on October 22, 2014.

1 will follow up with you in the near future to discuss this matter.

Sincerely,
CRAIGE & FOX, PLLC
By: OW& N\OJ Ef
Charlotte Noel Fox

Cc: Mary Lucasse via email (MLucasse@ncdoj.gov)

PRACTICE AREAS
Civil Litigation / Business Law / Estate Administration / Estate Planning / Guardianship
Elder Law / Real Property Law / Community Association Law / Family Law / Juvenile Law
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April 21, 2014

The Honorable Mayor and Council
Town of Carolina Beach Town Council
Town Hall

1121 North Lake Boulevard

Carolina Beach, NC 28428

Reference: Points of Understanding with Cabana Home Owners Association and
Town of Carolina Beach--Reference Carolina Beach Boardwalk Extension.

Mayor Wilcox and Council Members,

The purpose of this letter is to voice concerns that were outlined in a meeting held in
November of 2013 with officials of the Town of Carolina Beach and in January 2014
with members of the Cabana Home Owners Association. The purpose of these prior
meetings was to identify, recognize and discuss the impact of a future Carolina Beach
Boardwalk extension on security, privacy and property value at Cabana. In no way
should this letter be construed as an expression of support or opposition of any potential
Boardwalk extension by the Cabana Board of Directors or the Cabana Home Owners
Association.

The following items were identified as concerns expressed by Cabana Homeowners
with a north extension of the current boardwalk:

1. Elevation. The elevation of the Boardwalk that extends between the ocean and
the Cabana must be at the level of the dune so as not to block the 1%t floor
Cabana view of the beach.

2. Width of Structure. The proposed width of 16 feet would have a significant
impact on traffic, noise and obstruct the ocean view of Cabana home owners.

3. Crowds and Noise- Seating areas or benches located on the Boardwalk area in
front of the Cabana are undesirable.

4. Security — Concerns has been expressed by homeowners that the proposed
Boardwalk will increase vandalism and property trespassing. Security must be
maintained at the Cabana, consistent with the existing Cabana fencing and
property access:

» Two lockable gates will be required for homeowners to access Cabana’s
private beach access walkway. This creates a cumbersome situation for
homeowners and guests to navigate across the proposed boardwalk.

e |Locked access gates, with Cabana approved hardware, between the
Boardwalk and the Cabana and between the boardwalk and Cabana’s private
beach access must be included to maintain the existing security level of the
Cabana.

-« Screened fencing surrounding the Cabana pool would be required to assure
privacy and security. The Boardwalk will extend alongside the Cabana pool.
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Homeowners on the first floor level have expressed concerns their ocean
view will be blocked by this type of screen.

5. The new boardwalk’s proposed public beach access (as currently designed in the
middle of the Cabana) must be moved to one end of the Cabana’s property line
or the other so that it is not in direct view of the Cabana homeowners.

8. Shower Placement- The showers and foot washes would be required to move
closer to the Cabana, as they are currently where the proposed boardwalk would
be installed.

7. Appropriate ADA compliant wheelchair access between Cabana and the
Boardwalk Extension would be required.

8. Any Boardwalk extension lighting in front of the Cabana would have to be
instalied at the level of the boardwalk floor to minimize any “spotlight” effect,
brightness, and negative viewing conditions for Cabana owners and guests.

9. Storm and Hurricane Damage- Cabana homeowners have raised concerns about
the debris damage that a large horizontal structure will inflict on our building
when a major storm occurs.

The Cabana Board of Directors have the right to pre-approve the design including the
choice of hardware and materials associated with any construction connecting with
Cabana property, if the boardwalk extension is extended northward.
¢ No construction of the Boardwalk Extension between the ocean and Cabana
should occur between Memorial Day and Labor Day.
¢ Construction of the Boardwalk Extension between the Ocean and Cabana
(including all construction on Cabana property) needs to be completed within 90
days of start.

There is also another issue outside of the proposed boardwalk that was brought to the
attention of Town officials during the November 2013 meeting. A storm water drain line
was severed by Carolina Beach city workers several years ago. The damaged drain is
located on the street side of the Cabana and has been rendered useless. As a result,
and at considerable expense to Cabana homeowners, a pump system for drain water
overflow had to be installed to guard against further erosion of soil underneath the
building concrete parking area and the building’s foundation and footings. ‘We are still
waiting for the City to rectify this issue that has been forced upon us.

The Cabana Board of Directors looks forward to further dialogue regarding any potential
implementation issues surrounding the proposed project and the above listed concerns.
As stated above, this letter should not be construed as an expression of support or
opposition of the proposed project. Our purpose is to communicate the issues that
homeowners have voiced about a project of this magnitude and the potential impact it
brings upon the Cabana property. The support or opposition of the Cabana
Homeowners will be determined through this dialogue with a better understanding of
how these issues will be resolved.

The Cabana Home Owners Association would like to express our appreciation to the
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Carolina Beach Town Management for their willingness to continue this dialogue.

Sincerely,
Cabana Homeowners Association Board

Cc: Mayor- Dan Wilcox
Mayor Pro Tem-LeAnn Pierce
Council Member-Sarah Friede
Gary Doetsch-Council Member
Steve Shuttleworth-Council Member
Michae! Cramer-Town Manager
Ed Parvin-Assistant Town Manager
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Dan Wilcox LeAnn Pierce

Mayor Mayor Pro Tem
Sarah Friede Gary Doetsch
Council Member Council Member
Steve Shuttleworth Michael Cramer
Council Member Town Manager
TOWN OF CAROLINA BEACH
1121 N. Lake Park Boulevard
Carolina Beach, North Carolina 28428
910 458 2996
FAX 910 458 2997
May 7, 2014

Eddie Buchanan, President

Cabana Homeowners Association Board
222 Carolina Beach Ave. N.

Carolina Beach, N.C. 28428

Re: Boardwalk Extension Points of Understanding

Dear Mr. Buchanan:

On behalf of the Town, thank you for your April 21, 2014 letter regarding our Boardwalk
project. We appreciate your diligence in working with our staff and designers in identifying
concerns and solutions. Please accept the following as our response and status of the items as
presented in your letter:

1.

Elevation: Originally the boardwalk handrail was a little over 3 feet below the Cabana
first floor elevation and equal to the frontal dune elevation. We have since lowered the
entire northern extension 1 foot, so the new handrail elevation of 17.7 is just shy of 4 feet
lower than the first floor elevation of 21.6. and .3 feet lower than the frontal dune at 18
feet.

Width: The intent of widening the Boardwalk from 8 to 16 feet is to improve circulation,
safety and handicapped accessibility. While we understand the concern, it is our feeling
that narrowing the width would have little if any impact on number of users, noise or
Views.

Crowds and noise: There are 3 proposed seating bumpouts along the Cabana’s 300 feet
of frontage — one at your northern and southern property boundaries and one in the
middle. In response to your concern we are removing all three of these areas.

Security: The fencing and gates as described is consistent with what was agreed to at
our meetings. Staff will meet with their maintenance supervisor to further review pool
screening options.



5. Public Beach Access: As discussed at the January HOA meeting, the access originally
planned in front of the Cabana has been moved north to the Sea Witch frontage.

6. Showers: The Town will replace the showers at your preferred location.

7. ADA: The Town will construct the new private beach access from the Cabana to the
Boardwalk and from the Boardwalk down to the beach to meet Building Code and ADA
standards.

8. Lighting: We have already removed all pole mounted lighting for the northern extension.
The walkway “puck” style lighting will be mounted to the railing. We have selected a
lower voltage fixture for the extension.

9. Storm damage: The structure is engineer designed to be “heavy timber” type
construction. This design includes 139 mph windspeed per the Building Code with
pilings driven to a minimum 16 feet below grade.

10. Pre-approval of construction design and materials: We certainly agree that the
Cabana Board should pre-approve all design and materials connecting with the property.

11. Construction period: Construction will begin after Labor Day and is projected to be
completed within a 5-6 month time frame for the existing Boardwalk and the extension so
actual construction in front of the Cabana should be much less than 90 days.

12. Stormwater: It is my understanding that our Public Works Director is working with the
Cabana staff on this issue.

We look forward to continuing to work with you as the project continues. Hopefully we have
addressed the bulk of your concerns satisfactorily. Please call at 458-2994, or email at

michael.cramer@carolinabeach.org if you have additional comments or concerns.

Sincerely,

Michael Cramer
Town Manager



AFFIDAVIT OF MICHAEL CRAMER

1.
2.

3.

My name is Michael Cramer. Iam the Town Manager of the Town of Carolina Beach.

I am over the age of eighteen (18), suffer from no disability or impairment, have personal
knowledge of the contents herein and am competent to testify to the matters herein.

In connection with the Town’s efforts to work with the property owners adjacent to the
proposed northern extension of the Boardwalk who have expressed concern about the
extension, [ have met with Mr. James Averette and met and corresponded with the Board
of Directors for Cabana de Mar Association, Inc.

Averette Property

I met with Mr. Averette and his two daughters (“Averette Daughters™) at Mr. Averette’s house
on March 29, 2014. The meeting was attended by Noel Fox (Town Attomey), Jerry Haire

(Project Manager), Ed Parvin (Assistant Town Manager), Ned Bames (Former Attorney for Mr.
Averette)

4.

10.

Previous to the meeting, with the permission of Mr. Averette’s attorney, the location of
the 1963 building line and the proposed location of the boardwalk were staked out in the
dunes to provide a visual of the height and width of the proposed northem extension.

At the beginning of the meeting, those in attendance stepped out onto to the porch to
observe the location of the 1963 building line and the proposed location of the
boardwalk.

Mr. Averette and the Averette Daughters were unaware of the location of the 1963
building line in relation to the existing decking attached to Mr. Averette’s residence.
During the meeting, Mr. Averette, the Averette Daughters and Mr, Averette’s attorney,
Ned Barnes, were given an opportunity to ask questions and express their concerns about
the design, location and security of the proposed northern extension of the Boardwalk.
The plans previously sent to Mr. Averette detailing several options to connect his existing
access to the Boardwalk were placed on the kitchen counter in front of Mr. Averette, Mr.
Bames, and the Averette Daughters. During the meeting, the Averette Daughters
indicated that they had not previously reviewed the plans and were not interested in
reviewing the plans.

In addition to aforementioned plans, the project manager reviewed with those in
attendance the significant modifications to the design of the Boardwalk which were made
after the February Coastal Resource Commission meeting and in response to the concerns
expressed by Mr. Averette.

Much of the discussion between those in attendance centered on the longstanding issues
Mr. Averette has experienced with trespassing and vandalisin as a result of the
commercial establishments that surround his property.

Exhibit 10



11. According to the Averette Daughters, as a result of an unsecured gate, the general public
cuts through Mr. Averette’s property to access the beach. Often times, those individuals
litter or vandalize Mr. Averette’s property.

12. The Averette Daughters indicated that they were concerned, if the northern extension of
the Boardwalk was constructed, that the trespassing on Mr. Averette’s property would
increase.

13. In my capacity as Town Manager, I assured Mr. Averette and the Averette Daughters of
the Town’s commitment to ensure that the Boardwalk would not result in additional
trespassing on Mr. Averette’s property. Additionally, I indicated that the Town would be
willing to assist with installing and maintaining locks on the existing street side gate to
reduce the longstanding trespass issues.

14. During the meeting, the Averette Daughters informed those in attendance that the lower
floor of Mr. Averette’s property was rented out to families and that Mr. Averette used the
separate residence on the second floor.

15. The Averette Daughters expressed concern that the families that rented Mr. Averette’s
property would disapprove of the Boardwalk.

16. It is not possible to view the ocean from the lower deck of the Averette cottage.

17. It is possible to view the ocean from the upper deck of the Averette cottage.

18.1 assured Mr. Averette and the Averette Daughters that, in the event the northern
extension of the Boardwalk was approved, the Town would work with Mr. Averette to
lessen any impacts and to address the ongoing trespassing issue.

Cabana de Mar Association, Inc.

1. Iattended a meeting with the Cabana De Mar Association, Inc. Board of Directors
{(“Condominium Board™) on November 8, 2013 to discuss the proposed northern
extension of the Boardwalk and to hear and address any concerns of the Association.

2. During that meeting, I communicated to the Condominium Board that the Town was
prepared to address the concerns they expressed.

3. Onorabout April 21, 2014, [ received correspondence from the Cabana De Mar
Association, Inc. Board of Directors (“Condominium Board™) which itemized concerns
expressed by owners of units at Cabana de Mar (“Cabana”) and suggested courses of
action for the Town to take to address the concerns.

4. In response to the April 21, 2014 correspondence and other feedback received from Mr.
Averette, the Town modified the plans to:

a. Lower the elevation of the structure which resulted in a handrail elevation on the
Boardwalk nearly 4 feet lower than the first floor elevation of Cabana De Mar.
Remove all proposed seating bumpouts in front along Cabana.

Agreed to install fencing, security gates and screening along the Boardwalk.

Moved a proposed beach access north of Cabana.

Agreed to replace the Cabana’s showers to a location selected by Cabana.

oo o
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f. Removed all pole mounted lighting for the northern extension and lowered the
voltage fixture.

g. Agreed the Condominium Board could pre-approve all design and materials
connecting the Boardwalk to Cabana.

h. Agreed to construct an ADA accessible private beach access from Cabana to the
Boardwalk and from the Boardwalk to the beach.

5. Over the course of several months, the Town continued to work with the Condominium
Board to address each of the concerns related to the proposed northern extension of the
Boardwalk.

6. On June 19, 2014, I attended a meeting with members of the Condominium Board, and
Noel Fox (Town Attorney), Jerry Haire (Project Manager).

7. During the meeting, those in attendance reviewed the structural plans, discussed the
implementation of the previously agreed upon items (see above) and walked around the
property to better understand the concerns of individual Unit Owners at Cabana.

8. One area of concern of the Condominium Board was the design of the structure and its
ability to withstand damage from storms. The structure is designed to tolerate a
windspeed tolerance of 139 miles per hour and all pilings will be driven to depth of 16
feet below grade and in accordance with building code.

9. Upon information and belief, more than fifty (50) percent of the umits at Cabana are
rented by the week.

10. Due to the Condominium Board’s concems about disruption to the rental season, the
Town agreed that no construction would occur between Memonal Day and Labor Day
and that the construction would be complete within ninety (90) days of start.

11. The Town is committed to work with the Condominium Board to reduce any impact
related to the proposed northern extension of the Boardwalk.

Further the affiant sayeth not.

Michael Cramer

Subscribed and sworn before me this &;{ day of September 2014,
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CBD Zoning Map



Carolina Beach Boardwalk & Central Business District

public BeachAccess =~ Proposed20” . Proposed10

Carolina Beach Building Line

—_— Static Line Renourished Beach

1: 60 Z?
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Proposed 10
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