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RRC STAFF OPINION 

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC STAFF

ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE CITED RULE 

AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER CONCERNING THAT RULE.

THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN COMMENTS AND

RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: Environmental Management Commission 

RULE CITATION:  15A NCAC 02L .0202 

RECOMMENDED ACTION: 

X Approve, but note staff’s comment 

Object, based on: 

Lack of statutory authority 

Unclear or ambiguous 

Unnecessary 

Failure to comply with the APA 

Extend the period of review 

COMMENT: 

At the December 2021 meeting, the Rules Review Commission extended the period of review for the 

above referenced Rule.  This Rule is scheduled for review by the Commission at the February 2022 

meeting.  This Rule has received comments primarily regarding Paragraph (c) of this Rule.  The 

intent of this Staff Opinion to explain Paragraph (c) and to provide the applicable statutes related to 

this issue.   

Generally, it is staff’s opinion that this Rule falls under the authority of the Environmental 

Management Commission pursuant to G.S. 143-214.1, 143-215.3(a)(1), and G.S. 143B-282(a)(2).  

Paragraph (c) of this Rule requires that “substances that are not naturally occurring and for which no 

standard is specified in Paragraphs (h) or (i) of this Rule shall not be permitted in concentrations at 

or above the practical quantitation limit.”  It is staff ‘s understanding that practical quantitation limits 

B-1



2 

(PQLs) are considered to be scientific standards and are not included in the definition of a rule under 

G.S. 150B-2(8a)h.  G.S. 150B-2(8a)h. reads as follows:   

(8a)      "Rule" means any agency regulation, standard, or statement of general 
applicability that implements or interprets an enactment of the General Assembly 
or Congress or a regulation adopted by a federal agency or that describes the 
procedure or practice requirements of an agency. The term includes the 
establishment of a fee and the amendment or repeal of a prior rule. The term does 
not include the following: 

h. Scientific, architectural, or engineering standards, forms, or procedures,
including design criteria and construction standards used to construct or
maintain highways, bridges, or ferries.

Paragraph (c) further allows the Director upon request, under the delegation authority of G.S. 143-

215.3(a)(4), to modify the PQL of these substances through the use of an Interim Maximum 

Allowable Concentration (IMAC.)  In other words, the IMACs are a modification of the PQL. 

Pursuant to G.S. 150B-19(6), agencies may not “waive or modify a requirement set in a rule unless 

the rule establishes specific guidelines the agency must follow in determining whether to waive or 

modify the requirement.”  Staff reads Paragraph (c) to provide guidelines regarding the request.   

The Statutes included in this Staff Opinion are as follows:  

G.S. 143-214.1 page 3 

G.S. 143-214.2 page 5 

G.S. 143-215.3 page 6 

G.S. 143B-282 page 14 

G.S. 150B-2  page 18 

G.S. 150B-19  page 21 

G.S. 150B-21.2 page 22 
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§ 143-214.1.  Water; water quality standards and classifications; duties of Commission.
(a) Development and Adoption of Classifications and Standards. - The Commission is

hereby directed and empowered, as rapidly as possible within the limits of funds and facilities 
available to it, and subject to the procedural requirements of this Article: 

(1) To develop and adopt, after proper study, a series of classifications and the
standards applicable to each such classification, which will be appropriate for the
purpose of classifying each of the waters of the State in such a way as to promote
the policy and purposes of this Article most effectively;

(2) To survey all the waters of the State and to separately identify all such waters as
the Commission believes ought to be classified separately in order to promote the 
policy and purposes of this Article, omitting only such waters, as in the opinion
of the Commission, are insufficiently important to justify classification or control
under this Article; and

(3) To assign to each identified water of the State such classification, from the series
adopted as specified above, as the Commission deems proper in order to promote
the policy and purposes of this Article most effectively.

(b) Criteria for Classification. - In developing and adopting classifications, and the standards
applicable to each, the Commission shall recognize that a number of different classifications should 
be provided for (with different standards applicable to each) so as to give effect to the need for 
balancing conflicting considerations as to usage and other variable factors; that different 
classifications with different standards applicable thereto may frequently be appropriate for different 
segments of the same water; and that each classification and the standards applicable thereto should 
be adopted with primary reference to the best usage to be made of the waters to which such 
classification will be assigned. 

(c) Criteria for Standards. - In establishing the standards applicable to each classification, the 
Commission shall consider and the standards when finally adopted and published shall state: the 
extent to which any physical, chemical, or biological properties should be prescribed as essential to 
the contemplated best usage. 

(d) Criteria for Assignment of Classifications. - In assigning to  each identified water the
appropriate classifications (with its accompanying standards), the Commission shall consider, and 
the decision of the Commission when finally adopted and published shall contain its conclusions 
with respect to the following factors as related to such identified waters: 

(1) The size, depth, surface area covered, volume, direction and rate of flow, stream
gradient and temperature of the water;

(2) The character of the district bordering said water, including any peculiar
suitability such district may have or any dominant economic interest or
development which has become established in relation to or by reason of any
particular use of such water;

(3) The uses and extent thereof which have been made, are being made, or may in
the future be made, of such water for domestic consumption, bathing, fish or
wildlife and their culture, industrial consumption, transportation, fire prevention,
power generation, scientific or research uses, the disposal of sewage, industrial
wastes and other wastes, or any other uses;

(4) In revising existing or adopting new water quality classifications or standards,
the Commission shall consider the use and value of State waters for public water
supply, propagation of fish and wildlife, recreation, agriculture, industrial and
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other purposes, use and value for navigation, and shall take into consideration, 
among other things, an estimate as prepared under section 305(b)(1) of the 
Federal Water Pollution Control Act amendments of 1972 of the environmental 
impact, the economic and social costs necessary to achieve the proposed 
standards, the economic and social benefits of such achievement and an estimate 
of the date of such achievement; 

(5)        With regard to the groundwaters, the factors to be considered shall include the 
natural quality of the water below land surface and the condition of occurrences, 
recharge, movement and discharge, the vulnerability to pollution from 
wastewaters and other substances, and the potential for improvement of the 
quality and quantity of the water. 

(e)        Chapter 150B of the General Statutes governs the adoption and publication of rules under 
this Article. 

(f),       (g) Repealed by Session Laws 1987, c. 827, s. 156. 
 (1951, c. 606; 1957, c. 1275, s. 2; 1967, c. 892, s. 1; 1969, c. 822, s. 1; 1973, c. 1262, s. 23; 1975, c. 
19, s. 50; c. 583, s. 8; c. 655, s. 5; 1977, c. 771, s. 4; 1979, c. 633, s. 6; 1979, 2nd Sess., c. 1199; 
1983, c. 296, s. 1; 1987, c. 827, ss. 154, 156.) 
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§ 143-214.2.  Prohibited discharges. 
(a)        The discharge of any radiological, chemical or biological warfare agent or high-level 

radioactive waste to the waters of the State is prohibited. 
(b)        The discharge of any wastes to the subsurface or groundwaters of the State by means of 

wells is prohibited. This section shall not be construed to prohibit (i) the operation of closed-loop 
groundwater remediation systems in accordance with G.S. 143-215.1A or (ii) injection of hydraulic 
fracturing fluid for the exploration or development of natural gas resources. 

(c)        Unless permitted by a rule of the Commission, the discharge of wastes, including thermal 
discharges, to the open waters of the Atlantic Ocean over which the State has jurisdiction are 
prohibited.  (1973, c. 698, s. 2; c. 1262, s. 23; 1987, c. 827, ss. 154, 157; 1991 (Reg. Sess., 1992), c. 
786, s. 2; 2012-143, s. 3(b).) 
 

B-5



6 
 

§ 143-215.3.  General powers of Commission and Department; auxiliary powers. 
(a)        Additional Powers. - In addition to the specific powers prescribed elsewhere in this 

Article, and for the purpose of carrying out its duties, the Commission shall have the power: 
(1)        To make rules implementing Articles 21, 21A, 21B, or 38 of this Chapter. 
(1a)      To adopt fee schedules and collect fees for the following: 

a.         Processing of applications for permits or registrations issued under 
Article 21, other than Parts 1 and 1A, Articles 21A, 21B, and 38 of this 
Chapter; 

b.         Administering permits or registrations issued under Article 21, other than 
Parts 1 and 1A, Articles 21A, 21B, and 38 of this Chapter including 
monitoring compliance with the terms of those permits; and 

c.         Reviewing, processing, and publicizing applications for construction 
grant awards under the Federal Water Pollution Control Act. 

            No fee may be charged under this provision, however, to a farmer who submits 
an application that pertains to his farming operations. 

(1b)      The fee to be charged pursuant to G.S. 143-215.3(a)(1a) for processing an 
application for a permit under G.S. 143-215.108 and G.S. 143-215.109 of Article 
21B of this Chapter may not exceed five hundred dollars ($500.00). The fee to be 
charged pursuant to G.S. 143-215.3(a)(1a) for processing a registration under 
Part 2A of this Article or Article 38 of this Chapter may not exceed fifty dollars 
($50.00) for any single registration. An additional fee of twenty percent (20%) of 
the registration processing fee may be assessed for a late registration under 
Article 38 of this Chapter. The fee for administering and compliance monitoring 
under Article 21, other than Parts 1 and 1A, and G.S. 143-215.108 and G.S. 143-
215.109 of Article 21B shall be charged on an annual basis for each year of the 
permit term and may not exceed one thousand five hundred dollars ($1,500) per 
year. Fees for processing all permits under Article 21A and all other sections of 
Article 21B shall not exceed one hundred dollars ($100.00) for any single permit. 
The total payment for fees that are set by the Commission under this subsection 
for all permits for any single facility shall not exceed seven thousand five 
hundred dollars ($7,500) per year, which amount shall include all application 
fees and fees for administration and compliance monitoring. A single facility is 
defined to be any contiguous area under one ownership and in which permitted 
activities occur. For all permits issued under these Articles where a fee schedule 
is not specified in the statutes, the Commission, or other commission specified by 
statute shall adopt a fee schedule in a rule following the procedures established 
by the Administrative Procedure Act. Fee schedules shall be established to reflect 
the size of the emission or discharge, the potential impact on the environment, 
the staff costs involved, relative costs of the issuance of new permits and the 
reissuance of existing permits, and shall include adequate safeguards to prevent 
unusual fee assessments which would result in serious economic burden on an 
individual applicant. A system shall be considered to allow consolidated annual 
payments for persons with multiple permits. In its rulemaking to establish fee 
schedules, the Commission is also directed to consider a method of rewarding 
facilities which achieve full compliance with administrative and self-monitoring 
reporting requirements, and to consider, in those cases where the cost of renewal 
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or amendment of a permit is less than for the original permit, a lower fee for the 
renewal or amendment. 

(1c)      Moneys collected pursuant to G.S. 143-215.3(a)(1a) shall be used to: 
a.         Eliminate, insofar as possible, backlogs of permit applications awaiting 

agency action; 
b.         Improve the quality of permits issued; 
c.         Improve the rate of compliance of permitted activities with environmental 

standards; and 
d.         Decrease the length of the processing period for permit applications. 

(1d)     The Commission may adopt and implement a graduated fee schedule sufficient to 
cover all direct and indirect costs required for the State to develop and administer 
a permit program which meets the requirements of Title V. The provisions of 
subdivision (1b) of this subsection do not apply to the adoption of a fee schedule 
under this subdivision. In adopting and implementing a fee schedule, the 
Commission shall require that the owner or operator of all air contaminant 
sources subject to the requirement to obtain a permit under Title V to pay an 
annual fee, or the equivalent over some other period, sufficient to cover costs as 
provided in section 502(b)(3)(A) of Title V. The fee schedule shall be adopted 
according to the procedures set out in Chapter 150B of the General Statutes. 
a.         The total amount of fees collected under the fee schedule adopted 

pursuant to this subdivision shall conform to the requirements of section 
502(b)(3)(B) of Title V. No fee shall be collected for more than 4,000 
tons per year of any individual regulated pollutant, as defined in section 
502(b)(3)(B)(ii) of Title V, emitted by any source. Fees collected 
pursuant to this subdivision shall be credited to the Title V Account. 

b.         The Commission may reduce any permit fee required under this section 
to take into account the financial resources of small business stationary 
sources as defined under Title V and regulations promulgated by the 
United States Environmental Protection Agency. 

c.         When funds in the Title V Account exceed the total amount necessary to 
cover the cost of the Title V program for the next fiscal year, the 
Secretary shall reduce the amount billed for the next fiscal year so that 
the excess funds are used to supplement the cost of administering the 
Title V permit program in that fiscal year. 

(1e)      The Commission shall collect the application, annual, and project fees for 
processing and administering permits, certificates of coverage under general 
permits, and certifications issued under Parts 1 and 1A of this Article and for 
compliance monitoring under Parts 1 and 1A of this Article as provided in G.S. 
143-215.3D and G.S. 143-215.10G. 

(2)        To direct that such investigation be conducted as it may reasonably deem 
necessary to carry out its duties as prescribed by this Article or Article 21A or 
Article 21B of this Chapter, and for this purpose to enter at reasonable times 
upon any property, public or private, for the purpose of investigating the 
condition of any waters and the discharge therein of any sewage, industrial waste, 
or other waste or for the purpose of investigating the condition of the air, air 
pollution, air contaminant sources, emissions, or the installation and operation of 
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any air-cleaning devices, and to require written statements or the filing of reports 
under oath, with respect to pertinent questions relating to the operation of any air-
cleaning device, sewer system, disposal system, or treatment works. In the case 
of effluent or emission data, any records, reports, or information obtained under 
this Article or Article 21A or Article 21B of this Chapter shall be related to any 
applicable effluent or emission limitations or toxic, pretreatment, or new source 
performance standards. No person shall refuse entry or access to any authorized 
representative of the Commission or Department who requests entry for purposes 
of inspection, and who presents appropriate credentials, nor shall any person 
obstruct, hamper or interfere with any such representative while in the process of 
carrying out his official duties. 

(3)        To conduct public hearings and to delegate the power to conduct public hearings 
in accordance with the procedures prescribed by this Article or by Article 21B of 
this Chapter. 

(4)        To delegate such of the powers of the Commission as the Commission deems 
necessary to one or more of its members, to the Secretary or any other qualified 
employee of the Department. The Commission shall not delegate to persons other 
than its own members and the designated employees of the Department the 
power to conduct hearings with respect to the classification of waters, the 
assignment of classifications, air quality standards, air contaminant source 
classifications, emission control standards, or the issuance of any special order 
except in the case of an emergency under subdivision (12) of this subsection for 
the abatement of existing water or air pollution. Any employee of the Department 
to whom a delegation of power is made to conduct a hearing shall report the 
hearing with its evidence and record to the Commission. 

(5)        To institute such actions in the superior court of any county in which a violation 
of this Article, Article 21B of this Chapter, or the rules of the Commission has 
occurred, or, in the discretion of the Commission, in the superior court of the 
county in which any defendant resides, or has his or its principal place of 
business, as the Commission may deem necessary for the enforcement of any of 
the provisions of this Article, Article 21B of this Chapter, or of any official 
action of the Commission, including proceedings to enforce subpoenas or for the 
punishment of contempt of the Commission. 

(6)        To agree upon or enter into any settlements or compromises of any actions and 
to prosecute any appeals or other proceedings. 

(7)        To direct the investigation of any killing of fish and wildlife which, in the 
opinion of the Commission, is of sufficient magnitude to justify investigation and 
is known or believed to have resulted from the pollution of the waters or air as 
defined in this Article, and whenever any person, whether or not he shall have 
been issued a certificate of approval, permit or other document of approval 
authorized by this or any other State law, has negligently, or carelessly or 
unlawfully, or willfully and unlawfully, caused pollution of the waters or air as 
defined in this Article, in such quantity, concentration or manner that fish or 
wildlife are killed as the result thereof, the Commission, may recover, in the 
name of the State, damages from such person. The measure of damages shall be 
the amount determined by the Department and the North Carolina Wildlife 
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Resources Commission, whichever has jurisdiction over the fish and wildlife 
destroyed to be the replacement cost thereof plus the cost of all reasonable and 
necessary investigations made or caused to be made by the State in connection 
therewith. Upon receipt of the estimate of damages caused, the Department shall 
notify the persons responsible for the destruction of the fish or wildlife in 
question and may effect such settlement as the Commission may deem proper 
and reasonable, and if no settlement is reached within a reasonable time, the 
Commission shall bring a civil action to recover such damages in the superior 
court in the county in which the discharge took place. Upon such action being 
brought the superior court shall have jurisdiction to hear and determine all issues 
or questions of law or fact, arising on the pleadings, including issues of liability 
and the amount of damages. On such hearing, the estimate of the replacement 
costs of the fish or wildlife destroyed shall be prima facie evidence of the actual 
replacement costs of such fish or wildlife. In arriving at such estimate, any 
reasonably accurate method may be used and it shall not be necessary for any 
agent of the Wildlife Resources Commission or the Department to collect, handle 
or weigh numerous specimens of dead fish or wildlife. 

               The State of North Carolina shall be deemed the owner of the fish or wildlife 
killed and all actions for recovery shall be brought by the Commission on behalf 
of the State as the owner of the fish or wildlife. The fact that the person or 
persons alleged to be responsible for the pollution which killed the fish or 
wildlife holds or has held a certificate of approval, permit or other document of 
approval authorized by this Article or any other law of the State shall not bar any 
such action. The proceeds of any recovery, less the cost of investigation, shall be 
used to replace, insofar as and as promptly as possible, the fish and wildlife 
killed, or in cases where replacement is not practicable, the proceeds shall be 
used in whatever manner the responsible agency deems proper for improving the 
fish and wildlife habitat in question. Any such funds received are hereby 
appropriated for these designated purposes. Nothing in this paragraph shall be 
construed in any way to limit or prevent any other action which is now 
authorized by this Article. 

(8)        After issuance of an appropriate order, to withhold the granting of any permit or 
permits pursuant to G.S. 143-215.1 or G.S. 143-215.108 for the construction or 
operation of any new or additional disposal system or systems or air-cleaning 
device or devices in any area of the State. Such order may be issued only upon 
determination by the Commission, after public hearing, that the permitting of any 
new or additional source or sources of water or air pollution will result in a 
generalized condition of water or air pollution within the area contrary to the 
public interest, detrimental to the public health, safety, and welfare, and contrary 
to the policy and intent declared in this Article or Article 21B of this Chapter. 
The Commission may make reasonable distinctions among the various sources of 
water and air pollution and may direct that its order shall apply only to those 
sources which it determines will result in a generalized condition of water or air 
pollution. 

               The determination of the Commission shall be supported by detailed findings 
of fact and conclusions set forth in the order and based upon competent evidence 
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of record. The order shall describe the geographical area of the State affected 
thereby with particularity and shall prohibit the issuance of permits pending a 
determination by the Commission that the generalized condition of water or air 
pollution has ceased. 

               Notice of hearing shall be given in accordance with the provisions of G.S. 
150B-21.2. 

               A person aggrieved by an order of the Commission under this subdivision may 
seek judicial review of the order under Article 4 of Chapter 150B of the General 
Statutes without first commencing a contested case. An order may not be stayed 
while it is being reviewed. 

(9)        If an investigation conducted pursuant to this Article or Article 21B of this 
Chapter reveals a violation of any rules, standards, or limitations adopted by the 
Commission pursuant to this Article or Article 21B of this Chapter, or a violation 
of any terms or conditions of any permit issued pursuant to G.S. 143-215.1 or 
143-215.108, or special order or other document issued pursuant to G.S. 143-
215.2 or G.S. 143-215.110, the Commission may assess the reasonable costs of 
any investigation, inspection or monitoring survey which revealed the violation 
against the person responsible therefor. If the violation resulted in an 
unauthorized discharge to the waters or atmosphere of the State, the Commission 
may also assess the person responsible for the violation for any actual and 
necessary costs incurred by the State in removing, correcting or abating any 
adverse effects upon the water or air resulting from the unauthorized discharge. If 
the person responsible for the violation refuses or fails within a reasonable time 
to pay any sums assessed, the Commission may institute a civil action in the 
superior court of the county in which the violation occurred or, in the 
Commission's discretion, in the superior court of the county in which such person 
resides or has his or its principal place of business, to recover such sums. 

(10)      To require a laboratory facility that performs any tests, analyses, measurements, 
or monitoring required under this Article or Article 21B of this Chapter to be 
certified annually by the Department, to establish standards that a laboratory 
facility and its employees must meet and maintain in order for the laboratory 
facility to be certified, and to charge a laboratory facility a fee for certification. 
Fees collected under this subdivision shall be credited to the Water and Air 
Account and used to administer this subdivision. These fees shall be applied to 
the cost of certifying commercial, industrial, and municipal laboratory facilities. 

(11)      Repealed by Session Laws 1983, c. 296, s. 6. 
(12)      To declare an emergency when it finds that a generalized condition of water or 

air pollution which is causing imminent danger to the health or safety of the 
public. Regardless of any other provisions of law, if the Department finds that 
such a condition of water or air pollution exists and that it creates an emergency 
requiring immediate action to protect the public health and safety or to protect 
fish and wildlife, the Secretary of the Department with the concurrence of the 
Governor, shall order persons causing or contributing to the water or air pollution 
in question to reduce or discontinue immediately the emission of air 
contaminants or the discharge of wastes. Immediately after the issuance of such 
order, the chairman of the Commission shall fix a place and time for a hearing 
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before the Commission to be held within 24 hours after issuance of such order, 
and within 24 hours after the commencement of such hearing, and without 
adjournment thereof, the Commission shall either affirm, modify or set aside the 
order. 

               In the absence of a generalized condition of air or water pollution of the type 
referred to above, if the Secretary finds that the emissions from one or more air 
contaminant sources or the discharge of wastes from one or more sources of 
water pollution is causing imminent danger to human health and safety or to fish 
and wildlife, he may with the concurrence of the Governor order the person or 
persons responsible for the operation or operations in question to immediately 
reduce or discontinue the emissions of air contaminants or the discharge of 
wastes or to take such other measures as are, in his judgment, necessary, without 
regard to any other provisions of this Article or Article 21B of this Chapter. In 
such event, the requirements for hearing and affirmance, modification or setting 
aside of such orders set forth in the preceding paragraph of this subdivision shall 
apply. 

(13)      Repealed by Session Laws 1983, c. 296, s. 6. 
(14)      To certify and approve, by appropriate delegations and conditions in permits 

required by G.S. 143-215.1, requests by publicly owned treatment works to 
implement, administer and enforce a pretreatment program for the control of 
pollutants which pass through or interfere with treatment processes in such 
treatment works; and to require such programs to be developed where necessary 
to comply with the Federal Water Pollution Control Act and the Resource 
Conservation and Recovery Act, including the addition of conditions and 
compliance schedules in permits required by G.S. 143-215.1. Pretreatment 
programs submitted by publicly owned treatment works shall include, at a 
minimum, the adoption of pretreatment standards, a permit or equally effective 
system for the control of pollutants contributed to the treatment works, and the 
ability to effectively enforce compliance with the program. 

(15)      To adopt rules for the prevention of pollution from underground tanks containing 
petroleum, petroleum products, or hazardous substances. Rules adopted under 
this section may incorporate standards and restrictions which exceed and are 
more comprehensive than comparable federal regulations. 

(16)      To adopt rules limiting the manufacture, storage, sale, distribution or use of 
cleaning agents containing phosphorus pursuant to G.S. 143-214.4(e), and to 
adopt rules limiting the manufacture, storage, sale, distribution or use of cleaning 
agents containing nitrilotriacetic acid. 

(17)      To adopt rules to implement Part 2A of Article 21A of Chapter 143. 
(b)        Research Functions. - The Department shall have the power to conduct scientific 

experiments, research, and investigations to discover economical and practical corrective methods 
for air pollution and waste disposal problems. To this end, the Department may cooperate with any 
public or private agency or agencies in the conduct of such experiments, research, and investigations, 
and may, when funds permit, establish research studies in any North Carolina educational institution, 
with the consent of such institution. In addition, the Department shall have the power to cooperate 
and enter into contracts with technical divisions of State agencies, institutions and with 
municipalities, industries, and other persons in the execution of such surveys, studies, and research 
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as it may deem necessary in fulfilling its functions under this Article or Article 21B of this Chapter. 
All State departments shall advise with and cooperate with the Department on matters of mutual 
interest. 

(c)        Relation with the Federal Government. - The Commission as official water and air 
pollution control agency for the State is delegated to act in local administration of all matters 
covered by any existing federal statutes and future legislation by Congress relating to water and air 
quality control. In order for the State of North Carolina to effectively participate in programs 
administered by federal agencies for the regulation and abatement of water and air pollution, the 
Department is authorized to accept and administer funds provided by federal agencies for water and 
air pollution programs and to enter into contracts with federal agencies regarding the use of such 
funds. 

(d)       Relations with Other States. - The Commission or the Department may, with the approval 
of the Governor, consult with qualified representatives of adjoining states relative to the 
establishment of regulations for the protection of waters and air of mutual interest, but the approval 
of the General Assembly shall be required to make any regulations binding. 

(e)        Variances. - Any person subject to the provisions of G.S. 143-215.1 or 143-215.108 may 
apply to the Commission for a variance from rules, standards, or limitations established pursuant to 
G.S. 143-214.1, 143-215, or 143-215.107. The Commission may grant such variance, for fixed or 
indefinite periods after public hearing on due notice, or where it is found that circumstances so 
require, for a period not to exceed 90 days without prior hearing and notice. Prior to granting a 
variance hereunder, the Commission shall find that: 

(1)        The discharge of waste or the emission of air contaminants occurring or 
proposed to occur do not endanger human health or safety; and 

(2)        Compliance with the rules, standards, or limitations from which variance is 
sought cannot be achieved by application of best available technology found to 
be economically reasonable at the time of application for such variances, and 
would produce serious hardship without equal or greater benefits to the public, 
provided that such variances shall be consistent with the provisions of the Federal 
Water Pollution Control Act as amended or the Clean Air Act as amended; and 
provided further, that any person who would otherwise be entitled to a variance 
or modification under the Federal Water Pollution Control Act as amended or the 
Clean Air Act as amended shall also be entitled to the same variance from or 
modification in rules, standards, or limitations established pursuant to G.S. 143-
214.1, 143-215, and 143-215.107, respectively. 

(f)        Notification of Completed Remedial Action. - The definitions set out in G.S. 130A-
310.31(b) apply to this subsection. Any person may submit a written request to the Department for a 
determination that groundwater has been remediated to meet the standards and classifications 
established under this Part. A request for a determination that groundwater has been remediated to 
meet the standards and classifications established under this Part shall be accompanied by the fee 
required by G.S. 130A-310.39(a)(2). If the Department determines that groundwater has been 
remediated to established standards and classifications, the Department shall issue a written 
notification that no further remediation of the groundwater will be required. The notification shall 
state that no further remediation of the groundwater will be required unless the Department later 
determines, based on new information or information not previously provided to the Department, 
that the groundwater has not been remediated to established standards and classifications or that the 
Department was provided with false or incomplete information. Under any of those circumstances, 
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the Department may withdraw the notification and require responsible parties to remediate the 
groundwater to established standards and classifications. (1951, c. 606; 1957, c. 1267, s. 3; 1959, c. 
779, s. 8; 1963, c. 1086; 1967, c. 892, s. 1; 1969, c. 538; 1971, c. 1167, ss. 7, 8; 1973, c. 698, ss. 1-7, 
9, 17; c. 712, s. 1; c. 1262, ss. 23, 86; c. 1331, s. 3; 1975, c. 583, ss. 5, 6; c. 655, s. 3; 1977, c. 771, s. 
4; 1979, c. 633, ss. 6-8; 1979, 2nd Sess., c. 1158, ss. 1, 3, 4; 1983, c. 296, ss. 5-8; 1985, c. 551, s. 2; 
1987, c. 111, s. 2; c. 767, s. 1; c. 827, ss. 1, 154, 161, 266; 1987 (Reg. Sess., 1988), c. 1035, s. 2; 
1989, c. 500, s. 122; c. 652, s. 1; 1991, c. 552, ss. 2, 11; c. 712, s. 2; 1991 (Reg. Sess., 1992), c. 890, 
s. 16; c. 1039, ss. 14, 20.1; 1993, c. 344, s. 2; c. 400, ss. 1(c), 2, 3, 15; c. 496, s. 4; 1993 (Reg. Sess., 
1994), c. 694, s. 1; 1995, c. 484, s. 5; 1997-357, s. 6; 1997-496, s. 4; 1998-212, s. 29A.11(b).) 
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§ 143B-282.  Environmental Management Commission - creation; powers and duties. 
(a)        There is hereby created the Environmental Management Commission of the Department 

of Environmental Quality with the power and duty to promulgate rules to be followed in the 
protection, preservation, and enhancement of the water and air resources of the State. 

(1)        Within the limitations of G.S. 143-215.9 concerning industrial health and safety, 
the Environmental Management Commission shall have all of the following 
powers and duties: 
a.         To grant a permit or temporary permit, to modify or revoke a permit, and 

to refuse to grant permits pursuant to G.S. 143-215.1 and G.S. 143-
215.108 with regard to controlling sources of air and water pollution. 

b.         To issue a special order pursuant to G.S. 143-215.2(b) and G.S. 143-
215.110 to any person whom the Commission finds responsible for 
causing or contributing to any pollution of water within such watershed 
or pollution of the air within the area for which standards have been 
established. 

c.         To conduct and direct that investigations be conducted pursuant to 
G.S. 143-215.3 and G.S. 143-215.108(c)(5). 

d.         To conduct public hearings, institute actions in superior court, and agree 
upon or enter into settlements, all pursuant to G.S. 143-215.3. 

e.         To direct the investigation of any killing of fish and wildlife pursuant to 
G.S. 143-215.3. 

f.          To consult with any person proposing to construct, install, or acquire an 
air or water pollution source pursuant to G.S. 143-215.3 and G.S. 143-
215.111. 

g.         To encourage local government units to handle air pollution problems 
and to provide technical and consultative assistance pursuant to G.S. 143-
215.3 and G.S. 143-215.112. 

h.         To review and have general oversight and supervision over local air 
pollution control programs pursuant to G.S. 143-215.3 and G.S. 143-
215.112. 

i.          To declare an emergency when it finds a generalized dangerous condition 
of water or air pollution pursuant to G.S. 143-215.3. 

j.          To render advice and assistance to local government regarding floodways 
pursuant to G.S. 143-215.56. 

k.         To declare and delineate and modify capacity use areas pursuant to 
G.S. 143-215.13. 

l.          To grant permits for water use within capacity use areas pursuant to 
G.S. 143-215.15. 

m.        To direct that investigations be conducted when necessary to carry out 
duties regarding capacity use areas pursuant to G.S. 143-215.19. 

n.         To approve, disapprove and approve subject to conditions all applications 
for dam construction pursuant to G.S. 143-215.28; to require construction 
progress reports pursuant to G.S. 143-215.29. 

o.         To halt dam construction pursuant to G.S. 143-215.29. 
p.         To grant final approval of dam construction work pursuant to G.S. 143-

215.30. 
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q.         To have jurisdiction and supervision over the maintenance and operation 
of dams pursuant to G.S. 143-215.31. 

r.          To direct the inspection of dams pursuant to G.S. 143-215.32. 
s.          To modify or revoke any final action previously taken by the 

Commission pursuant to G.S. 143-214.1 and G.S. 143-215.107. 
t.          To have jurisdiction and supervision over oil pollution and dry-cleaning 

solvent use, contamination, and remediation pursuant to Article 21A of 
Chapter 143 of the General Statutes. 

u.         To administer the State's authority under 33 U.S.C. § 1341 of the federal 
Clean Water Act. 

v.         To approve Coastal Habitat Protection Plans as provided in G.S. 143B-
279.8. 

w.        To identify, review, and assess reports prepared by the Department of 
Environmental Quality that are required by an act of the General 
Assembly and that the Commission finds would have a significant public 
interest and to include that assessment in its report to the Environmental 
Review Commission under subsection (b) of this section. 

(2)        The Environmental Management Commission shall adopt rules: 
a.         For air quality standards, emission control standards and classifications 

for air contaminant sources pursuant to G.S. 143-215.107. 
b.         For water quality standards and classifications pursuant to G.S. 143-214.1 

and G.S. 143-215. 
c.         To implement water and air quality reporting pursuant to Part 7 of Article 

21 of Chapter 143 of the General Statutes. 
d.         To be applied in capacity use areas pursuant to G.S. 143-215.14. 
e.         To implement the issuance of permits for water use within capacity use 

areas pursuant to G.S. 143-215.15 and G.S. 143-215.16. 
f.          Repealed by Session Laws 1983, c. 222, s. 3. 
g.         For the protection of the land and the waters over which this State has 

jurisdiction from pollution by oil, oil products and oil by-products 
pursuant to Article 21A of Chapter 143. 

h.         Governing underground tanks used for the storage of oil or hazardous 
substances pursuant to Articles 21, 21A, or 21B of Chapter 143 of the 
General Statutes, including inspection and testing of these tanks and 
certification of persons who inspect and test tanks. 

i.          To implement the provisions of Part 2A of Article 21 of Chapter 143 of 
the General Statutes. 

j.          To implement the provisions of Part 6 of Article 21A of Chapter 143 of 
the General Statutes. 

k.         To implement basinwide water quality management plans developed 
pursuant to G.S. 143-215.8B. 

l.          For matters within its jurisdiction that allow for and regulate horizontal 
drilling and hydraulic fracturing for the purpose of oil and gas 
exploration and development. 

(3)        The Commission is authorized to make such rules, not inconsistent with the laws 
of this State, as may be required by the federal government for grants-in-aid for 
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water and air resources purposes which may be made available to the State by the 
federal government. This section is to be liberally construed in order that the 
State and its citizens may benefit from such grants-in-aid. 

(4)        The Commission shall make rules consistent with the provisions of this Chapter. 
All rules adopted by the Commission shall be enforced by the Department of 
Environmental Quality. 

(5)        The Environmental Management Commission shall have the power to adopt 
rules with respect to any State laws administered under its jurisdiction so as to 
accept evidence of compliance with corresponding federal law or regulation in 
lieu of a State permit, or otherwise modify a requirement for a State permit, upon 
findings by the Commission, and after public hearings, that there are: 
a.         Similar and corresponding or more restrictive federal laws or regulations 

which also require an applicant to obtain a federal permit based upon the 
same general standards or more restrictive standards as the State laws and 
rules require; and 

b.         That the enforcement of the State laws and rules would require the 
applicant to also obtain a State permit in addition to the required federal 
permit; and 

c.         That the enforcement of the State laws and rules would be a duplication 
of effort on the part of the applicant; and 

d.         Such duplication of State and federal permit requirements would result in 
an unreasonable burden not only on the applicant, but also on the citizens 
and resources of the State. 

(6)        The Commission may establish a procedure for evaluating renewable energy 
technologies that are, or are proposed to be, employed as part of a renewable 
energy facility, as defined in G.S. 62-133.8; establish standards to ensure that 
renewable energy technologies do not harm the environment, natural resources, 
cultural resources, or public health, safety, or welfare of the State; and, to the 
extent that there is not an environmental regulatory program, establish an 
environmental regulatory program to implement these protective standards. 

(b)        The Environmental Management Commission shall submit written reports as to its 
operation, activities, programs, and progress to the Environmental Review Commission by January 1 
of each year. The Environmental Management Commission shall supplement the written reports 
required by this subsection with additional written and oral reports as may be requested by the 
Environmental Review Commission. 

(c)        The Environmental Management Commission shall implement the provisions of 
subsections (d) and (e) of 33 U.S.C. § 1313 by identifying and prioritizing impaired waters and by 
developing appropriate total maximum daily loads of pollutants for those impaired waters. The 
Commission shall incorporate those total maximum daily loads approved by the United States 
Environmental Protection Agency into its continuing basinwide water quality planning process. 

(d)       The Environmental Management Commission may adopt rules setting out strategies 
necessary for assuring that water quality standards are met by any point or nonpoint source or by any 
category of point or nonpoint sources that is determined by the Commission to be contributing to the 
water quality impairment. These strategies may include, but are not limited to, additional monitoring, 
effluent limitations, supplemental standards or classifications, best management practices, protective 
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buffers, schedules of compliance, and the establishment of and delegations to intergovernmental 
basinwide groups. 

(e)        In appointing the members of the Commission, the appointing authorities shall make 
every effort to ensure fair geographic representation of the Commission.  (1973, c. 1262, s. 19; 1975, 
c. 512; 1977, c. 771, s. 4; 1983, c. 222, s. 3; 1985, c. 551, s. 1; 1989, c. 652, s. 2; c. 727, s. 218(128); 
1989 (Reg. Sess., 1990), c. 1036, s. 1; 1991 (Reg. Sess., 1992), c. 990, s. 1; 1993, c. 348, s. 3; 1996, 
2nd Ex. Sess., c. 18, s. 27.4(b); 1997-392, s. 2(a), (b); 1997-400, s. 3.2; 1997-443, s. 11A.119(a); 
1997-458, ss. 8.4, 8.5; 1997-496, s. 16; 1998-212, s. 14.9H(f); 1999-328, s. 4.13; 2001-424, s. 
19.13(a); 2002-165, s. 1.9; 2007-397, s. 2(c); 2012-143, s. 2(h); 2015-241, s. 14.30(u); 2017-10, s. 
4.13(a); 2017-211, s. 3.) 
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§ 150B-2.  Definitions. 
As used in this Chapter, 

(1)        "Administrative law judge" means a person appointed under G.S. 7A-752, 7A-
753, or 7A-757. 

(1a)      "Agency" means an agency or an officer in the executive branch of the 
government of this State and includes the Council of State, the Governor's Office, 
a board, a commission, a department, a division, a council, and any other unit of 
government in the executive branch. A local unit of government is not an agency. 

(1b)      "Adopt" means to take final action to create, amend, or repeal a rule. 
(1c)      "Codifier of Rules" means the person appointed by the Chief Administrative Law 

Judge of the Office of Administrative Hearings pursuant to G.S. 7A-760(b). 
(1d)     "Commission" means the Rules Review Commission. 
(2)        "Contested case" means an administrative proceeding pursuant to this Chapter to 

resolve a dispute between an agency and another person that involves the 
person's rights, duties, or privileges, including licensing or the levy of a monetary 
penalty. "Contested case" does not include rulemaking, declaratory rulings, or the 
award or denial of a scholarship, a grant, or a loan. 

(2a)      Repealed by Session Laws 1991, c. 418, s. 3. 
(2b)      "Hearing officer" means a person or group of persons designated by an agency 

that is subject to Article 3A of this Chapter to preside in a contested case hearing 
conducted under that Article. 

(3)        "License" means any certificate, permit or other evidence, by whatever name 
called, of a right or privilege to engage in any activity, except licenses issued 
under Chapter 20 and Subchapter I of Chapter 105 of the General Statutes, 
occupational licenses, and certifications of electronic poll books, ballot 
duplication systems, or voting systems under G.S. 163-165.7. 

(4)        "Licensing" means any administrative action issuing, failing to issue, 
suspending, or revoking a license or occupational license. "Licensing" does not 
include controversies over whether an examination was fair or whether the 
applicant passed the examination. 

(4a)      "Occupational license" means any certificate, permit, or other evidence, by 
whatever name called, of a right or privilege to engage in a profession, 
occupation, or field of endeavor that is issued by an occupational licensing 
agency. 

(4b)      "Occupational licensing agency" means any board, commission, committee or 
other agency of the State of North Carolina which is established for the primary 
purpose of regulating the entry of persons into, and/or the conduct of persons 
within a particular profession, occupation or field of endeavor, and which is 
authorized to issue and revoke licenses. "Occupational licensing agency" does 
not include State agencies or departments which may as only a part of their 
regular function issue permits or licenses. 

(5)        "Party" means any person or agency named or admitted as a party or properly 
seeking as of right to be admitted as a party and includes the agency as 
appropriate. 
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(6)        "Person aggrieved" means any person or group of persons of common interest 
directly or indirectly affected substantially in his or its person, property, or 
employment by an administrative decision. 

(7)        "Person" means any natural person, partnership, corporation, body politic and 
any unincorporated association, organization, or society which may sue or be 
sued under a common name. 

(7a)      "Policy" means any nonbinding interpretive statement within the delegated 
authority of an agency that merely defines, interprets, or explains the meaning of 
a statute or rule. The term includes any document issued by an agency which is 
intended and used purely to assist a person to comply with the law, such as a 
guidance document. 

(8)        "Residence" means domicile or principal place of business. 
(8a)      "Rule" means any agency regulation, standard, or statement of general 

applicability that implements or interprets an enactment of the General Assembly 
or Congress or a regulation adopted by a federal agency or that describes the 
procedure or practice requirements of an agency. The term includes the 
establishment of a fee and the amendment or repeal of a prior rule. The term does 
not include the following: 
a.         Statements concerning only the internal management of an agency or 

group of agencies within the same principal office or department 
enumerated in G.S. 143A-11 or 143B-6, including policies and 
procedures manuals, if the statement does not directly or substantially 
affect the procedural or substantive rights or duties of a person not 
employed by the agency or group of agencies. 

b.         Budgets and budget policies and procedures issued by the Director of the 
Budget, by the head of a department, as defined by G.S. 143A-2 or 
G.S. 143B-3, by an occupational licensing board, as defined by G.S. 93B-
1. 

c.         Nonbinding interpretative statements within the delegated authority of an 
agency that merely define, interpret, or explain the meaning of a statute 
or rule. 

d.         A form, the contents or substantive requirements of which are prescribed 
by rule or statute. 

e.         Statements of agency policy made in the context of another proceeding, 
including: 
1.         Declaratory rulings under G.S. 150B-4. 
2.         Orders establishing or fixing rates or tariffs. 

f.          Requirements, communicated to the public by the use of signs or 
symbols, concerning the use of public roads, bridges, ferries, buildings, 
or facilities. 

g.         Statements that set forth criteria or guidelines to be used by the staff of an 
agency in performing audits, investigations, or inspections; in settling 
financial disputes or negotiating financial arrangements; or in the 
defense, prosecution, or settlement of cases. 
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h.         Scientific, architectural, or engineering standards, forms, or procedures, 
including design criteria and construction standards used to construct or 
maintain highways, bridges, or ferries. 

i.          Job classification standards, job qualifications, and salaries established 
for positions under the jurisdiction of the State Human Resources 
Commission. 

j.          Establishment of the interest rate that applies to tax assessments under 
G.S. 105-241.21. 

k.         The State Medical Facilities Plan, if the Plan has been prepared with 
public notice and hearing as provided in G.S. 131E-176(25), reviewed by 
the Commission for compliance with G.S. 131E-176(25), and approved 
by the Governor. 

l.          Standards adopted by the Department of Information Technology applied 
to information technology as defined by G.S. 147-33.81. 

(8b)      Repealed by Session Laws 2011-398, s. 61.2, effective July 25, 2011. 
(8c)      "Substantial evidence" means relevant evidence a reasonable mind might accept 

as adequate to support a conclusion. 
(9)        Repealed by Session Laws 1991, c. 418, s. 3.  (1973, c. 1331, s. 1; 1975, 2nd 

Sess., c. 983, ss. 61, 62; 1977, c. 915, s. 5; 1983, c. 641, s. 1; 1985, c. 746, s. 1; 
1985 (Reg. Sess., 1986), c. 1022, s. 1(2)-1(5); 1987, c. 878, ss. 1, 2, 21; 1987 
(Reg. Sess., 1988), c. 1111, s. 17; 1991, c. 418, s. 3; c. 477, ss. 3.1, 3.2, 9; 1995, 
c. 390, s. 29; 1996, 2nd Ex. Sess., c. 18, s. 7.10(g); 1997-456, s. 27; 2003-229, s. 
12; 2007-491, s. 44(1)b; 2011-13, s. 2; 2011-398, ss. 15, 61.2; 2013-188, s. 7; 
2013-382, s. 9.1(c); 2013-413, s. 1; 2015-2, s. 2.2(c); 2015-241, ss. 7A.3, 
30.16(a); 2017-6, s. 3; 2018-13, s. 3.8(b); 2018-146, s. 4.5(b).) 
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§ 150B-19.  Restrictions on what can be adopted as a rule. 
An agency may not adopt a rule that does one or more of the following: 

(1)        Implements or interprets a law unless that law or another law specifically 
authorizes the agency to do so. 

(2)        Enlarges the scope of a profession, occupation, or field of endeavor for which an 
occupational license is required. 

(3)        Imposes criminal liability or a civil penalty for an act or omission, including the 
violation of a rule, unless a law specifically authorizes the agency to do so or a 
law declares that violation of the rule is a criminal offense or is grounds for a 
civil penalty. 

(4)        Repeats the content of a law, a rule, or a federal regulation. A brief statement 
that informs the public of a requirement imposed by law does not violate this 
subdivision and satisfies the "reasonably necessary" standard of review set in 
G.S. 150B-21.9(a)(3). 

(5)        Establishes a fee or other charge for providing a service in fulfillment of a duty 
unless a law specifically authorizes the agency to do so or the fee or other charge 
is for one of the following: 
a.         A service to a State, federal, or local governmental unit. 
b.         A copy of part or all of a State publication or other document, the cost of 

mailing a document, or both. 
c.         A transcript of a public hearing. 
d.         A conference, workshop, or course. 
e.         Data processing services. 

(6)        Allows the agency to waive or modify a requirement set in a rule unless a rule 
establishes specific guidelines the agency must follow in determining whether to 
waive or modify the requirement. 

(7)        Repealed by Session Laws 2011-398, s. 61.2, effective July 25, 2011.  (1973, c. 
1331, s. 1; 1985, c. 746, s. 1; 1991, c. 418, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 
7.10(a); 2011-13, s. 1; 2011-398, s. 61.2.) 
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§ 150B-21.2.  Procedure for adopting a permanent rule. 
(a)        Steps. - Before an agency adopts a permanent rule, the agency must comply with the 

requirements of G.S. 150B-19.1, and it must take the following actions: 
(1)        Publish a notice of text in the North Carolina Register. 
(2)        When required by G.S. 150B-21.4, prepare or obtain a fiscal note for the 

proposed rule. 
(3)        Repealed by Session Laws 2003-229, s. 4, effective July 1, 2003. 
(4)        When required by subsection (e) of this section, hold a public hearing on the 

proposed rule after publication of the proposed text of the rule. 
(5)        Accept oral or written comments on the proposed rule as required by subsection 

(f) of this section. 
(b)        Repealed by Session Laws 2003-229, s. 4, effective July 1, 2003. 
(c)        Notice of Text. - A notice of the proposed text of a rule must include all of the following: 

(1)        The text of the proposed rule, unless the rule is a readoption without substantive 
changes to the existing rule proposed in accordance with G.S. 150B-21.3A. 

(2)        A short explanation of the reason for the proposed rule. 
(2a)      A link to the agency's Web site containing the information required by G.S. 

150B-19.1(c). 
(3)        A citation to the law that gives the agency the authority to adopt the rule. 
(4)        The proposed effective date of the rule. 
(5)        The date, time, and place of any public hearing scheduled on the rule. 
(6)        Instructions on how a person may demand a public hearing on a proposed rule if 

the notice does not schedule a public hearing on the proposed rule and subsection 
(e) of this section requires the agency to hold a public hearing on the proposed 
rule when requested to do so. 

(7)        The period of time during which and the person within the agency to whom 
written comments may be submitted on the proposed rule. 

(8)        If a fiscal note has been prepared for the rule, a statement that a copy of the fiscal 
note can be obtained from the agency. 

(9)        Repealed by Session Laws 2013-143, s. 1, effective June 19, 2013. 
(d)       Mailing List. - An agency must maintain a mailing list of persons who have requested 

notice of rule making. When an agency publishes in the North Carolina Register a notice of text of a 
proposed rule, it must mail a copy of the notice or text to each person on the mailing list who has 
requested notice on the subject matter described in the notice or the rule affected. An agency may 
charge an annual fee to each person on the agency's mailing list to cover copying and mailing costs. 

(e)        Hearing. - An agency must hold a public hearing on a rule it proposes to adopt if the 
agency publishes the text of the proposed rule in the North Carolina Register and the agency receives 
a written request for a public hearing on the proposed rule within 15 days after the notice of text is 
published. The agency must accept comments at the public hearing on both the proposed rule and 
any fiscal note that has been prepared in connection with the proposed rule. 

An agency may hold a public hearing on a proposed rule and fiscal note in other circumstances. 
When an agency is required to hold a public hearing on a proposed rule or decides to hold a public 
hearing on a proposed rule when it is not required to do so, the agency must publish in the North 
Carolina Register a notice of the date, time, and place of the public hearing. The hearing date of a 
public hearing held after the agency publishes notice of the hearing in the North Carolina Register 
must be at least 15 days after the date the notice is published. If notice of a public hearing has been 
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published in the North Carolina Register and that public hearing has been cancelled, the agency shall 
publish notice in the North Carolina Register at least 15 days prior to the date of any rescheduled 
hearing. 

(f)        Comments. - An agency must accept comments on the text of a proposed rule that is 
published in the North Carolina Register and any fiscal note that has been prepared in connection 
with the proposed rule for at least 60 days after the text is published or until the date of any public 
hearing held on the proposed rule, whichever is longer. An agency must consider fully all written 
and oral comments received. 

(g)        Adoption. - An agency shall not adopt a rule until the time for commenting on the 
proposed text of the rule has elapsed and shall not adopt a rule if more than 12 months have elapsed 
since the end of the time for commenting on the proposed text of the rule. Prior to adoption, an 
agency shall review any fiscal note that has been prepared for the proposed rule and consider any 
public comments received in connection with the proposed rule or the fiscal note. An agency shall 
not adopt a rule that differs substantially from the text of a proposed rule published in the North 
Carolina Register unless the agency publishes the text of the proposed different rule in the North 
Carolina Register and accepts comments on the proposed different rule for the time set in subsection 
(f) of this section. 

An adopted rule differs substantially from a proposed rule if it does one or more of the following: 
(1)        Affects the interests of persons who, based on the proposed text of the rule 

published in the North Carolina Register, could not reasonably have determined 
that the rule would affect their interests. 

(2)        Addresses a subject matter or an issue that is not addressed in the proposed text 
of the rule. 

(3)        Produces an effect that could not reasonably have been expected based on the 
proposed text of the rule. 

When an agency adopts a rule, it shall not take subsequent action on the rule without following the 
procedures in this Part. An agency must submit an adopted rule to the Rules Review Commission 
within 30 days of the agency's adoption of the rule. 

(h)        Explanation. - An agency must issue a concise written statement explaining why the 
agency adopted a rule if, within 15 days after the agency adopts the rule, a person asks the agency to 
do so. The explanation must state the principal reasons for and against adopting the rule and must 
discuss why the agency rejected any arguments made or considerations urged against the adoption of 
the rule. The agency must issue the explanation within 15 days after receipt of the request for an 
explanation. 

(i)         Record. - An agency must keep a record of a rule-making proceeding. The record must 
include all written comments received, a transcript or recording of any public hearing held on the 
rule, any fiscal note that has been prepared for the rule, and any written explanation made by the 
agency for adopting the rule.  (1973, c. 1331, s. 1; 1975, 2nd Sess., c. 983, s. 63; 1977, c. 915, s. 2; 
1983, c. 927, ss. 3, 7; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(1), (7); 1987, c. 285, 
ss. 7-9; 1989, c. 5, s. 1; 1991, c. 418, s. 1; 1995, c. 507, s. 27.8(d); 1996, 2nd Ex. Sess., c. 18, s. 
7.10(e); 2003-229, s. 4; 2011-398, s. 5; 2013-143, s. 1; 2013-413, s. 3(a).) 
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