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Petitioner is the Town of Kure Beach (the “Town’) a municipality in New Hanover County
which owns three structural accessways at the beach access points located at 99, 110, and 140
Atlantic Avenue. Petitioner is seeking to use one Architectural Barriers Act/Americans with
Disabilities Act compliant beach accessibility mat (the “Beach Mat”) at the end of one of the three
structural accessways. On February 21, 2022, the Division of Coastal Management (“DCM”)
received the Town’s application for a CAMA Minor Development Permit for the proposed
installation of the Beach Mat. On March 8, 2022, DCM denied the Town’s application for the
minor development permit due to inconsistency with 15A NCAC 07H.0306(a)(2), which prohibits
development seaward of the development line, and 15A NCAC 07H.0308(c)(5), which provides
that “structural accessways may be constructed no more than six feet seaward of the waterward
toe of the frontal or primary dune[.]” The Town now seeks a variance from the Commission to use
the Beach Mat as proposed in their Minor Development Permit Application.

The following additional information is attached to this memorandum:

Attachment A: Relevant Rules

Attachment B: Stipulated Facts

Attachment C: Petitioner’s Positions and Staff’s Responses to Variance Criteria
Attachment D: Petitioner’s Variance Request Materials

Attachment E: Stipulated Exhibits including PowerPoint

cc(w/enc.):  James E. Eldridge, Esq., Town’s Counsel, electronically
John Batson, Local Permitting Officer and Director of Planning and Development
for the Town of Kure Beach, electronically
Mary Lucasse, Special Deputy AG and CRC Counsel, electronically

:3§ North Carolina Department of Environmental Quality | Division of Coastal Management
) Morehead City Office | 400 Commerce Avenue | Moorehead City, North Carolina 28557
NORTH CAROLINA el
Department of Environmental l]ualityv/ 252.515.5400




CRC-VR-22-02

RELEVANT STATUTES OR RULES ATTACHMENT A

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES

The next broad grouping is composed of those AECs that are considered natural hazard areas along
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other
adverse effects of sand, wind, and water, uncontrolled or incompatible development could
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial
possibility of excessive erosion or flood damage.

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms,
these forces are intensified and can cause significant changes in the bordering landforms and to
structures located on them. Ocean hazard area property is in the ownership of a large number of
private individuals as well as several public agencies and is used by a vast number of visitors to
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards
and the intensity of interest in the areas. '

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes,
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the
wave climate. For this reason, the appropriate location of structures on and near these landforms
must be reviewed carefully in order to avoid their loss or damage. As a whole, the same flexible
nature of these landforms which presents hazards to development situated immediately on them
offers protection to the land, water, and structures located landward of them. The value of each
landform lies in the particular role it plays in affording protection to life and property. (The role of
each landform is described in detail in Technical Appendix 2 in terms of the physical processes
most important to each.) Overall, however, the energy dissipation and sand storage capacities of
the landforms are most essential for the maintenance of the landforms' protective function.
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic
shoreline is an impossibility for development located adjacent to the coast. The loss of life and
property to these forces, however, can be greatly reduced by the proper location and design of
structures and by care taken in prevention of damage to natural protective features particularly
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and
property and achieve a balance between the financial, safety, and social factors that are involved
in hazard area development.

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with
particular attention to minimizing losses to life and property resulting from storms and long-
term erosion, preventing encroachment of permanent structures on public beach areas,
preserving the natural ecological conditions of the barrier dune and beach systems, and
reducing the public costs of inappropriately sited development. Furthermore, it is the
objective of the Coastal Resources Commission to protect present common-law and statutory
public rights of access to and use of the lands and waters of the coastal area.

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS
The ocean hazard AECs contain all of the following areas:

(1)  Ocean Erodible Area. This is the area where there exists a substantial possibility of
excessive erosion and significant shoreline fluctuation. The oceanward boundary of this area is
the mean low water line. The landward extent of this area is the distance landward from the first
line of stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession
line established by multiplying the long term annual erosion rate times 90; provided that, where
there has been no long term erosion or the rate is less than two feet per year, this distance shall be
set at 180 feet landward from the first line of stable and natural vegetation. For the purposes of
this Rule, the erosion rates are the long-term average based on available historical data. The current
long-term average erosion rate data for each segment of the North Carolina coast is depicted on
maps entitled “North Carolina 2019 Oceanfront Setback Factors & Long-Term Average Annual
Erosion Rate Update Study” and approved by the Coastal Resources Commission on February 28,
2019 (except as such rates may be varied in individual contested cases or in declaratory or
interpretive rulings). In all cases, the rate of shoreline change shall be no less than two feet of
erosion per year. The maps are available without cost from any Local Permit Officer or the
Division of Coastal Management on the internet at http:/www.nccoastalmanagement.net.
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15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF
LANDFORMS

(a) This Paragraph describes natural and man-made features that are found within the ocean hazard
area of environmental concern.

(10) Development Line. The line established in accordance with 15A NCAC 07J .1300 by
local governments representing the seaward-most allowable location of oceanfront
development. In areas that have development lines approved by the CRC, the vegetation
line or measurement line shall be used at the reference point for measuring oceanfront
setbacks instead of the static vegetation line, subject to provisions of Rule .0306(a)(2) of
this Section. : ‘

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS

(a) In order to protect life and property, all development not otherwise specifically exempted or
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located
according to whichever of the following is applicable:

(1) The ocean hazard setback for development is measured in a landward direction from the
vegetation line, the static vegetation line, or the measurement line, whichever is applicable.

(2) In areas with a development line, the ocean hazard setback shall be set in accordance
with Subparagraphs (a)(3) through (a)(9) of this Rule. In no case shall new development be
sited seaward of the development line.

(3) In no case shall a development line be created or established on state owned land or oceanward
of the mean high water line or perpetual property easement line, whichever is more restrictive.

15A NCAC 07H .0308  SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS

(c) Structural Accessways:

(1)  Structural accessways shall be permitted across primary or frontal dunes so long as they
are designed and constructed in a manner that entails negligible alteration of the primary or frontal
dune. Structural accessways shall not be considered threatened structures for the purpose of
Paragraph (a) of this Rule.

(2)  Anaccessway shall be considered to entail negligible alteration of primary or frontal dunes
provided that:

(A)  The accessway is exclusi\}ely for pedestrian use;

(B)  The accessway is a maximum of six feet in width;
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(C)  The accessway is raised on posts or pilings of five feet or less depth, so that wherever
possible only the posts or pilings touch the dune. Where this is deemed by the Division of Coastal
Management to be impossible due to any more restrictive local, state, and/or federal building
requirements, the structure shall touch the dune only to the necessary; and

(D)  Any areas of vegetation that are disturbed are revegetated as soon as feasible.

(3)  An accessway that does not meet Part (2)(A) and (B) of this Paragraph shall be permitted
only if it meets a public purpose or need which cannot otherwise be met and it meets Part 2)(©O)
of this Paragraph. Public fishing piers are not prohibited provided all other applicable standards
of this Rule are met.

(4)  In order to preserve the protective nature of primary and frontal dunes a structural
accessway (such as a "Hatteras ramp") may be provided for off-road vehicle (ORV) or emergency
vehicle access. Such accessways shall be no greater than 15 feet in width and may be constructed
of wooden sections fastened together, or other materials approved by the Division, over the length
of the affected dune area. Installation of a Hatteras ramp shall be done in a manner that will
preserve the dune’s function as a protective barrier against flooding and erosion by not reducing
the volume of the dune.

o) Structural accessways may be constructed no more than six feet seaward of the
waterward toe of the frontal or primary dune, provided they do not interfere with public
trust rights and emergency access along the beach. Structural accessways are not restricted
by the requirement to be landward of the FLSNV as described in .0309(a) of this Section.
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STIPULATED FACTS
ATTACHMENT B

1. Petitioner Town of Kure Beach (“Town”) is a North Carolina municipal body politic organized
* and existing in Kure Beach, New Hanover County, North Carolina. The Town is represented
by Town Attorney, James E. Eldridge.

2. The Town intends to use one Architectural Barriers Act/Americans with Disabilities Act
(“ABA/ADA”) compliant beach accessibility mat (the “Beach Mat”) at the end of one of the
three structural accessways at the beach access points located at 99, 110, and 140 Atlantic
Avenue (collectively, the “Beach Access Points”).

3. The Town intends to vary the location of the Beach Mat throughout the proposed May-
September season, considering various factors such as wind, tide, erosion, and accretion, from
the three proposed Beach Access Points. The proposed sites are shown on the PowerPoint
presentation and the Site Plans are included as Stipulated Exhibits. :

4. The Town intends to use the Beach Mat to facilitate greater beach access for individuals with
mobility disabilities, foster a greater sense of independence for those individuals, and enhance
their opportunity to enjoy the public beach.

5. The three proposed locations for the Beach Mat are within the Ocean Hazard Area as defined
by CAMA and the Commission’s rules such that any proposed development requires a CAMA
permit under N.C.G.S. §§ 113A-118 and 113-120. ’

6. All three of the proposed locations are adjacent to the Atlantic Ocean, the waters of which at
this location are classified as SB waters by the Environmental Management Commission.

7. Under Sections 1 and 6 of the 1967 General Assembly Senate Bill 664, Chapter 329, the land
waterward of the Town’s building line and landward of the low water mark of the Atlantic
Ocean is within the Town’s corporate limits. The Town also has a CAMA Development Line.
A Copy of the 1967 Session Law is attached as a Stipulated Exhibit.

8. In December 2017, the Coastal Resource Commission (“Commission”) issued a Final Agency
Decision approving the Town’s Development Line. The Town’s Development Line was
largely based on the easements procured under the Town’s 1997 Coastal Storm Damage
Reduction Project. The Development Line identifies the most waterward location any
“development,” as that term is defined by CAMA, could be sited on oceanfront properties in
the Town. Under the Commission’s rules, specifically 15A NCAC 07H.0306(a)(2), no
buildings or accessory structures may be located waterward of the Development Line.

9. The three Beach Access Points are located within the Atlantic Avenue public right-of-way,
and the Town owns legal title to those access points as demonstrated by the public use and
public maintenance of that right-of-way beyond the 20-year prescription period. An email
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exchange between Attorneys James Eldridge and Christine A. Goebel concerning the same is
attached as a Stipulated Exhibit.

The Beach Mat will be located on the dry sand beach seaward of the dunes, which land is
owned by the Town and is subject to public trust use rights. Copies of the site plans showing
the Beach Mat installation at each of these locations are attached as Stipulated Exhibits.

. John Batson, the Local Permitting Officer and the Town’s Building Inspector indicated in his

affidavit that the Town currently owns five beach wheelchairs, which are provided free of
charge, and which are in high demand during the “season” from May to September. The use
of a Beach Mat will allow individuals with disabilities to utilize their own mobility devices to
traverse the dry sand beach and gain access to the wet sand beach. Mr. Batson’s affidavit is
included herein as a Stipulated Exhibit.

As averred by Mr. Batson and described in the AccessMat® specifications, the Beach Mat is:
a. ADA compliant;
b. Lightweight;
c. Easy to install and remove;
d. Durable and maintenance free;
e. Visible; and
f. Measures 25 by 38 feet.

A copy of the AccessMat® specifications is included as a Stipulated Exhibit, as well as a
photograph demonstrating similar use.

13.

14.

15.

According to Mr. Batson, the Beach Mat will be used on a seasonal basis from approximately
May to September, maintained daily, continuously monitored by the Town’s Ocean Rescue
and Fire Department personnel, and removed when weather conditions warrant so as not to
risk public safety and welfare. The location of the Beach Mat will vary between the proposed
locations throughout the season depending on how various factors—such as wind, tide,
storms—impact the dry sand beach at those locations. When not in use, the Beach Mat will be
stored at either the Town’s Fire Station or Ocean Rescue Headquarters.

As averred to by Mr. Batson, and indicated on the provided site plans, the Beach Mat will not
cross over any dune as the frontal dune is just landward of the first line of stable and natural
vegetation (“FLSNV™) and the proposed locations of the mat. At each of the three proposed
locations, the Beach Mat will connect to the Town’s public accessway boardwalk.

According to the Pleasure Island Sea Turtle Project, a North Carolina non-profit corporation
that monitors sea turtle nesting activity on the ocean beach in the Town, there has been little
to no Sea Turtle nesting activity at Beach Access Points 110 and 140 since prior to the 2021
nesting season and some minimal nesting activity at Beach Access Point 99 over the past
several years. A March 17, 2022, letter to Mr. Batson from the Pleasure Island Sea Turtle
Project is attached as Stipulated Exhibit.
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DCM staff reached out to coordinate with the United States Fish & Wildlife Service
(“USFWS”) and the North Carolina Wildlife Resource Commission (“WRC”). Their
comments included: .

a. Changing the Beach Mat configuration from “T” to “L”

b. USFWS recommended the Beach Mat not extended more than 15 feet from the FLSNV

c. Limiting the Beach Mat locations to Access 110 and 140 4

The location of the FLSNV as well as the current Mean High-Water line at each of the proposed
locations is shown on each of the site plans provided to the Commission.

. Beach nourishment is scheduled to occur at Kure Beach to this year, which may shift the Mean

High-Water line waterward.

In accordance with N.C.G.S. § 113-118, the Town applied for a CAMA Minor Development
Permit for the proposed installation of the Beach Mat that was received by the Division of
Coastal Management (“DCM”) on February 21, 2022. A copy of the Town’s application for
the minor development permit is attached as a Stipulated Exhibit.

On February 17, 2022, as part of its minor permit application, the Town, through Mr. Batson,
provided notice to the adjacent riparian property owners of its CAMA application. Copies of
the provided notice and signed Property Owner Statements are included in the Minor Permit
Application, attached as a Stipulated Exhibit.

On March 8, 2022, DCM denied the Town’s application for the minor development permit. A

- copy of the denial letter is attached as a Stipulated Exhibit.

22.

23.

24.

25.

26.

27.

As set forth in said letter, the denial was based on a finding that the proposed installation of
the Beach Mat violates 15A NCAC 07H.0306(a)(2), which provides that “[i]n no case shall
new development be sited seaward of the [Town’s] development line.”

As also set forth in said letter, the denial was based on a finding that the proposed installation
violates 15A NCAC 07H.0308(c)(5), which provides that “structural accessways may be
constructed no more than six feet seaward of the waterward toe of the frontal or primary
dune....”

15A NCAC 07H.0306(a)(2) prohibits development seaward of the development line.

The Town stipulates that the denial of the Town’s minor development permit was correct under
15A NCAC 07H .0306 (a)(2) and 15A NCAC 07H .0308(c)(5).

The proposed locations for the Beach Mat are owned by the Town such that it is inapplicable
for the Town to seek a variance from itself.

On March 14, 2022, the Town provided notice to the adjacent property owners via certified
mail, return receipt requested, that it submitted a variance petition with the Commission as
required by 15A NCAC 7J .0701(c)(7). During the comment period, DCM received no written
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comments. Copies of the Town’s certified mail notice, including delivery confirmations, are
attached as a Stipulated Exhibit.

28. The Town now seeks a variance from the Commission to use the Beach Mat as proposed in
their Minor Development Permit Application.

Page 4 of 4
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PETITIONERS’ and STAFF’S POSITIONS ATTACHMENT C

L Will strict application of the applicable development rules, standards, or orders
issued by the Commission cause the petitioner unnecessary hardships? If so, the
petitioner must identify the hardships.

Petitioners’ Position: Yes.

A strict application of the Subject CRC Rules [15ANCAC 07H.0306(a)(2) and 15ANCAC
07H.0308(c)(5) are collectively referred herein as the “Subject CRC Rules”] prevents the Town
from using the Beach Mat to ensure that the public beach is accessible to all residents and visitors
regardless of physical abilities. Specifically, the strict application of the Subject CRC Rules
prevents the Town from being able to facilitate access to and over the dry and wet sand beaches
by individuals with mobility disabilities. Such limitations are in derogation of the Coastal Area
Management Act’s (“CAMA”) recognition of the importance of the public to enjoy the recreational
benefits of the public beaches.

Strictly applying the Subject CRC Rules results in a significant hardship to the Town’s
services and efforts to provide beach access to all individuals, including those individuals with
mobility disabilities. Indeed, the public beach, and the services provided by the Town thereat, may
perhaps be viewed as a local government program or facility requiring reasonable accommodation
under the ADA; a reasonable accommodation that can be efficiently provided through the use of
the Beach Mat.

Staff’s Position: Yes.

Staff agrees that strict application of the Commission’s rules prohibiting development
oceanward of the development line and extending more than six feet seaward of the waterward toe
of the frontal or primary dune causes Petitioner unnecessary hardships.

In creating the Coastal Area Management Act (“CAMA”), the North Carolina Legislature
recognized the importance of preserving and protecting the public’s opportunity to enjoy the
physical, aesthetic, cultural and recreational qualities of the shorelines of the State. Included
among the stated goals of CAMA are (1) insuring the orderly and balanced use and preservation
of coastal resources on behalf of the people of North Carolina and the nation and (2) the
establishment of policies, guidelines, and standards for economic development, recreation and
tourist facilities, preservation, and enhancement of the historic and cultural aspects of the coastal
area. See N.C.G.S. §113A-102(a) and (b). The Commission’s rules also recognize the need to
balance protecting the coastal lands and waters of the State with common law and statutory rights
of access to the public trust areas.

A beach mat will help facilitate public access along the beach and to the ocean for those
who utilize wheelchairs. The Town maintains five beach wheelchairs; however, they are in high
demand, especially during the tourist season. Although the wooden access boardwalk is wheelchair
accessible, accommodating wheelchairs onto and along the dry sand beach and to the ocean is
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currently limited to those who could operate and transport one of the Town’s five beach-
wheelchairs across the dry sand beach. Accordingly, strict application of the Commission’s rules
will cause the Town unnecessary hardships in providing access to visitors in wheelchairs where
the location of accessways is limited to six feet beyond the seaward toe of the primary or frontal
dune. Strict application of the Commission’s rules will otherwise prevent a structure intended to
be located on the dry sand beach specifically to allow improved access to the public trust beach by
visitors with wheelchairs.

IL. Do such hardships result from conditions 'pec4uliar to the petitioner’s property, such
as location, size, or topography of the property? Explain.

Petitioner’s Position: Yes.

The property in question is a public beach within the Town’s corporate limits and, at the
locations shown on the site plans, the Beach Mat would be placed at the seaward end of the
structural accessway thereby facilitating access to the dry and wet sand beaches by the public,
including individuals with disabilities who will be able to utilize their own mobility devices on the
mat in lieu of being dependent on the Town’s limited number of beach wheelchairs which are
seasonally in high demand. Given its proposed location on and in proximity to the dry and wet
sand beaches, utilization of the Beach Mat will help ensure the independent and spontaneous use
of the beach by individuals with mobility disabilities.

Staff’s Position: Yes.

Petitioner’s hardship is caused by conditions peculiar to Petitioner’s property. The
proposed sites are public accessways owned and operated by the Town of Kure Beach and that
offer unique opportunities for enhanced handicap access to oceanfront beaches.

III. Do the hardships result from the actions taken by the Petitioner? Explain.

Petitioners’ Position: No.

The Beach Mat is not a structural development that will interfere with legal access to or
use of public resources. It is instead a durable, lightweight, and visible pathway that is easy to
place upon and remove from the sand and that will be placed upon the sand at grade and without
any excavation or fill; a use which 15A NCAC 07H.0308(c)(2)(C) seemingly contemplates:
“Beach matting for a local, State, or federal government’s public access shall be installed at grade
and not involve any excavation or fill of the dune....” Further, the mat will be used seasonally,
maintained daily, and removed and stored when weather conditions deem it advisable to do so for
public safety and welfare.

Staff’s Position: No.

Staff agrees that allowing this configuration and area of beach mat to extend onto the dry
sand beach waterward the development line and up to 30 feet seaward of the waterward toe of the
frontal or primary dune is not in conflict with the Commissions general policy of keeping dry sand
beach clear of structures to preserve public access. The Town’s proposed use for the Beach Mat,
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subject to the conditions outlined below, minimizes the impact of the Beach Mat to the shoreline
and to potential habitats while enhancing public access for visitors using wheelchairs. Staff agrees
there are no preferrable alternatives that would reduce overall impacts to the dry sand beach and
shoreline while providing the same level of access for visitors using wheelchairs.

IV.  Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,
and intent of the rules, standards, or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

Petitioners’ Position: Yes.

The variance requested by the Town is intended to facilitate and enhance access to the
Town’s beaches by all individuals regardless of their physical capabilities and this intent is
squarely on point with the spirit, purpose, and policy of the rules, standards, and orders of the
Commission as set forth in 15A NCAC 07H.0203 that provides, in pertinent part, as follows:

It is the objective of the [Commission] to conserve and manage estuarine waters, .
coastal wetlands, public trust areas, and estuarine and public trust shorelines...so
as to safeguard and perpetuate the biological, social, economic, and aesthetic
values...it is the objective of the [Commission] to protect present common-law and
statutory public rights of access to the lands and waters of the coastal area.

The Town’s intended use of the Beach Mat to facilitate access to the public beach is directly on
point with the Commission’s mission as stated above.

The variance requested by the Town will help secure public safety and welfare by
providing access to the beach for individuals with disabilities without them having to be dependent
on the availability of the Town’s limited number of beach wheelchairs. By using the Beach Mat,
individuals with disabilities can traverse the dry sand and gain access to the more hard-packed wet
sand beach thereby facilitating the individual transferring from the mobility device to, for example,
a beach wheelchair to traverse the wet sand beach. Using the Beach Mat will also provide
unimpeded access to the dry sand beach and enhance the safety and welfare of the public use of
the accessway.

The use of the Beach Mat to facilitate access for individuals with mobility disabilities
preserves substantial justice by reasonably accommodating those individuals’ use of the public
beach and the services provided by the Town thereat.

Staff’s Position: Yes.

Staff agrees that granting the requested variance, subject to the conditions outlined below,
would be consistent with the spirit, purpose and intent of the Commission’s rules. With regard to
Access points 110 and 140, the limited area of the proposed beach mat on a heavily trafficked area,
and the increased access for visitors with mobility disabilities, would meet the legislative goals of
" the NC Coastal Area Management Act. Staff agrees that there would appear to be no significant
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adverse impacts to the public’s use of dry sand beach, especially if the mat is removed prior to
storm events.

Data, in the form of nesting history, provided by the Pleasure Island Sea Turtle Project
indicates that sea turtles avoid Access 140 and 110 due to the high volume of human activity and
lighting. Thus, the beach mat at these locations would also seem to have a limited impact on sea
turtle nesting in this heavily developed and heavily used area. The Pleasure Island Sea Turtle
Project documented some nesting activity at Access 99 and concluded that “[p]lacing a mat on the’
beach at this location could potentially pose an obstacle for nesting sea turtle[,]” further noting that
nesting frequencies increased “the further you get away from the pier.” Because monitoring by
volunteers is likely to detect but not prevent false crawls, Staff recommends the Commission limit
the scope of this Variance to apply only to Access Sites 140 and 110 to avoid impacts on nesting
sea turtles.

Staff also agrees that granting the variance would secure the public safety and welfare and
preserve substantial justice. The proposed beach mat placement is designed to increase access to
the public beach for visitors using wheelchairs. The Town’s commitment to improving access for
visitors with mobility disabilities is a laudable goal and is in keeping with the goals of the CAMA
and the Commission’s rules, to provide and preserve all of the public’s opportunity to enjoy the
physical, aesthetic, cultural and recreational qualities of the shorelines of the State.

Staff recommends the Commission consider conditioning any variance grant authorizing
the beach mat:

1. To be limited to Beach Access 110 and 140.
2. To be configured in an L shape instead of the T shape proposed by the Town

3. Without the May-September use restriction the Town requested in their permit
application in case the Town wishes to extend the use of the beach mat beyond these
months in the future. This condition would avoid the need for another variance although
a permit modification may be required. '

4. To allow their placement within thirty feet of the FSLNV.

5. To require the Town to remove the beach mat in the event of a storm event and/or
severe weather conditions and if the mat is within twenty feet of mean high water.

6. To begin and continue to work directly with the United States Fish & Wildlife Service
(USFWS) to ensure compliance with the federal Endangered Species Act.



CAMA VARIANCE REQIEST FORM DCM FORM 11‘
DCM FILE No.: KB22-02

PETITIONER’S NAME: Town of Kure Beach
COUNTY WHERE THE DEVELOPMENT IS PROPOSED: New Hanover

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seg., the above-named
Petitioner hereby applies to the Coastal Resources Commission (Commission) for a variance.

VARIANCE HEARING PROCEDURES

A variance petition will be considered by the Commission at a regularly scheduled meeting,
heard in chronological order based upon the date of receipt of a complete petition. 15A N.C.A.C.
07J .0701(e). A complete variance petition, as described below, must be received by the Division
of Coastal Management (DCM) a minimum of six (6) weeks in advance of the first day of a
regularly scheduled Commission meeting to be eligible for consideration by the Commission at that
meeting. 15A N.C.A.C. 07J .0701(e). The final set of stipulated facts must be agreed to at least
four (4) weeks prior to the first day of a regularly scheduled meeting. 15A N.C.A.C. O7J .0701(e).
The dates of Commission meetings can be found at DCM’s website:
www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a variance,
or if the Commission determines that more facts are necessary, the facts will be determined in an
administrative hearing. 15A N.C.A.C. 07 .0701(b).

VARIANCE CRITERIA

The petitioner has the burden of convincing the Commission that it meets the following criteria:

(a) Will strict application of the applicable development rules, standards, or orders issued
by the Commission cause the petitioner unnecessary hardships? Explain the hardships.

(b) Do such hardships result from conditions peculiar to the petitioner's property such as the
location, size, or topography of the property? Explain.

(c) Do the hardships result from actions taken by the petitioner? Explain.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, purpose,
and intent of the rules, standards or orders issued by the Commission; (2) secure the
public safety and welfare; and (3) preserve substantial justice? Explain.

ARGUMENTS IN SUPPORT OF VARIANCE REQUEST

Petitioner Town of Kure Beach (“Town”) respectfully submits that the Town’s use of an
ABA/ADA compliant beach accessibility mat (hereinafter, the “Beach Mat”) meets the criteria for
the variance being requested from the strict application of 15A NCAC 07H.0306(a)(2) and 15A
NCAC 07H.0308(c)(5). The Town’s CAMA Minor Development Permit application for the

1



installation of the Beach Mat was denied under 15A NCAC 07H.0306(a)(2) based on the standard
that “[i]n no case shall new development be sited seaward of the [Town’s] development line.” The
application was also denied under 15A NCAC 07H.0308(c)(5) which provides that “structural
accessways may be constructed no more than six feet seaward of the waterward toe of the frontal or
primary dune....” (15A NCAC 07H.0306(2)(2) and 15A NCAC 07H.0308(c)(5) are collectively
referred herein as the “Subject CRC Rules”).

The installation of the Beach Mat, as shown on the site plans included with the Stipulated
Exhibits, will be at (only) one of the Beach Access Points located at 99, 110, and 140 Atlantic
Avenue; said locations being variable depending on various environmental factors such as wind,
tide, erosion, or accretion. The use of the Beach Mat will provide greater beach access for
individuals with mobility disabilities, foster a greater sense of independence for those individuals,
and enhance their opportunity to enjoy the public beach. While the Town owns 5 beach
wheelchairs which are provided free of charge (and which are in high demand during the season)
the use of the Beach Mat will allow individuals with disabilities to utilize their own mobility.
devices to traverse the dry sand beach and gain access to the wet sand beach.

The Beach Mat will be used from, approximately, May through September and removed
during weather events resulting in exceptionally high tides such as tropical storms and hurricanes.
The Beach Mat will be swept at least once daily and continuously monitored by the Town’s Ocean
Rescue staff.

(a) Will strict application of the Subject CRC Rules issued by the Commission cause
- the petitioner unnecessary hardships? Explain the hardships.

Yes. A strict application of the Subject CRC Rules prevents the Town from using the
Beach Mat to ensure that the public beach is accessible to all residents and visitors regardless of
physical abilities. Specifically, the strict application of the Subject CRC Rules prevents the Town
from being able to facilitate access to and over the dry and wet sand beaches by individuals with '
mobility disabilities. Such limitations are in derogation of the Coastal Area Management Act’s
(“CAMA”) recognition of the importance of the public to enjoy the recreational benefits of the
public beaches.

Strictly applying the Subject CRC Rules results in a significant hardship to the Town’s
services and efforts to provide beach access to all individuals, including those individuals with
mobility disabilities. Indeed, the public beach, and the services provided by the Town thereat, may
perhaps be viewed as a local government program or facility requiring reasonable accommodation
under the ADA; a reasonable accommodation that can be efficiently provided through the use of
the Beach Mat. '

(b) Do such hardships result from conditions peculiar to the petitioner's property such
as the location, size, or topography of the property? Explain.

Yes. The property in questlon is a public beach within the Town’s corporate limits and, at
the locations shown on the site plans, the Beach Mat would be placed at the seaward end of the
structural accessway thereby facilitating access to the dry and wet sand beaches by the public,
including individuals with disabilities who will be able to utilize their own mobility devices on the
mat in lieu of being dependent on the Town’s limited number of beach wheelchairs which are
‘'seasonally in high demand. Given its proposed location on and in proximity to the dry and wet

)



sand beaches, utilization of the Beach Mat will help ensure the independent and spontaneous use of
the beach by individuals with mobility disabilities.

(c) Do the hardships result from actions taken by the petitioner? Ekplain.

No. The Beach Mat is not a structural development that will interfere with legal access to
or use of public resources. It is instead a durable, lightweight, and visible pathway that is easy to
place upon and remove from the sand and that will be placed upon the sand at grade and without
any excavation or fill; a use which 15A NCAC 07H.0308(c)(2)(C) seemingly contemplates:
“Beach matting for a local, State, or federal government’s public access shall be installed at grade
and not involve any excavation or fill of the dune....” Further, the mat will be used seasonally,
maintained daily, and removed and stored when weather conditions deem it advisable to do so for
public safety and welfare.

(d) Will the variance requested by the petitioner (1) be consistent with the spirit,
purpose, and intent of the rules, standards or orders issued by the Commission; (2)
secure the public safety and welfare; and (3) preserve substantial justice? Explain.

Yes. The variance requested by the Town is intended to facilitate and enhance access to the
Town’s beaches by all individuals regardless of their physical capabilities and this intent is
squarely on point with the spirit, purpose, and policy of the rules, standards, and orders of the
Commission as set forth in 15A NCAC 07H.0203 that provides, in pertinent part, as follows:

It is the objective of the [Commission] to conserve and manage estuarine
waters, coastal wetlands, public trust areas, and estuarine and public trust
shorelines. ..so as to safeguard and perpetuate the biological, social, economic,
and aesthetic values...it is the objective of the [Commission] to protect present
common-law and statutory public rights of access to the lands and waters of the
coastal area.

The Town’s intended use of the Beach Mat to facilitate access to the public beach is directly on
point with the Commission’s mission as stated above.

The variance requested by the Town will help secure public safety and welfare by providing
access to the beach for individuals with disabilities without them having to be dependent on the
availability of the Town’s limited number of beach wheelchairs. By using the Beach Mat,
individuals with disabilities can traverse the dry sand and gain access to the more hard-packed wet
sand beach thereby facilitating the individual transferring from the mobility device to, for example,
a beach wheelchair to traverse the wet sand beach. Using the Beach Mat will also provide
unimpeded access to the dry sand beach and enhance the safety and welfare of the public use of the
accessway.

The use of the Beach Mat to facilitate access for individuals with mobility disabilities
preserves substantial justice by reasonably accommodating those individuals’ use of the public
beach and the services provided by the Town thereat.



STATEMENT OF OWNERSHIP INTEREST

Under Section 3 of the 1947 “Act to Incorporate the Town of Kure Beach in the County of
New Hanover, State of North Carolina [SB 371]” the boundary of the municipal corporate limits
extends to and runs along the “low water mark of the Atlantic Ocean.” A copy of the Charter is
included in the Stipulated Exhibits.

Additionally, under Sections 1 and 6 of the 1967 General Assembly Senate Bill 664,
Chapter 329, all new land “between the present seaward property line of the land or lot owners
bordering on said ocean and the low watermark of the Atlantic Ocean” shall be, after the land is
filled in, restored and made or to be filled in, restored and made as the result of placing sand from
the ocean and other sources onto the Town’s seaward side, within the corporate limits of the Town.
A copy of this 1967 Session Law is included with the Stipulated Exhibits.

The Beach Mat will be installed, depending on various environmental factors, at the end of
the structural accessway at either of the 3 different Beach Access points located within the Atlantic
Avenue public right-of-way. Only 1 Beach Mat will be installed and used at any one time. The
Town owns legal title to these access points as demonstrated by the public use and public
maintenance of the right-of-way beyond the 20-year prescription period. Copies of the site plans
for the installation of the Beach Mat at these locations is included with the Stipulated Exhibits.
Thus considered, the Beach Mat will be located on the dry sand beach seaward of the dunes which
land is owned by the government and which is impressed with public rights of use under the public
trust doctrine and the doctrine of custom or prescription.

For this variance request to be complete, the petitioner must provide the information listed
below. The undersigned petitioner verifies that this variance request is complete and
includes:

X  The name and location of the development as identified on the permit application,

_X_ A copy of the permit decision for the development in question;

_X_ A copy of the deed to the property on which the proposed development would be located;
_X A complete description of the proposed developﬁlent including a site plan;

X A stipulation that the proposed development is inconsistent with the rule at is;ue;

_X_ Proof that notice was sent to adjacent owners and objectors*, as required by '15A N.CAC.

073 .0701(c)(7);

NA_ Proof that a variance was sought from the local government per 15A N.C.A.C. 07J
.0701(a), if applicable;

X_ Petitioner’s written reasons and arguments about why the Petitioner meets the four variance
criteria, listed above;



X Adraftsetof proposed st:pulateé facts and sizpulated exhibits. Please make these venﬁabie

facts free from argument. Arguments or characterizations about the facts should be
included in the written responses to the four vanance criteria mstcad of being mciuded m

: the faets :

X Thls fmn compieted, daied ‘and signed by the Pemmner or Petitioner’s Atwmey

*Please contact DCM or the Ioc:m‘ permit officer far a full list of comments received on your permzt
application. Please note, for CAJW Major Permzis, the complete permit ﬁfe is kept in the DCM

Morehead City Qﬁ‘ice

Due to the above infomaﬁ_an and pursuant to statute, the undersigned hereby requests a variance.

TOWN OF K’(ERE BEACH
4‘%‘& ‘em

: S;gmture of T own Attemey

Senes £ RRBMR

Printed Name of Town Attorney

PO Box 1380
Mailing Address of Town Attorney

Wilmington, NC 28402
City, State, Zip

March 16, 2022
I)étet

Emml Address of [‘ own Attomey

(910232-6005 |
Telephone No. of Town Attoriey

NA
Fax No. :}f Town Attomev




DELIVERY OF THIS HEARING REQUEST

This variance petition must be received by the Division of Coastal Management at least six (6)
weeks before the first day of the regularly scheduled Commission meeting at which it is heard. A
copy of this request must also be sent to the Attorney General's Office, Environmental Division.

15AN.C.A.C. 077 .0701(e).

Contact Information for DCM:

By mail, express mail or hand delivery:
Director

Division of Coastal Management

400 Commerce Avenue

Morehead City, NC 28557

By Fax:
(252) 247-3330

By Email: »

Check DCM website for the email

address of the current DCM Director
*www.nccoastalmanagement.net

Revised: July 2014

Contact Information for Attorney General’s Office:

By mail:

Environmental Division

9001 Mail Service Center
Raleigh, NC 27699-9001

By express mail:
Environmental Division
114 W. Edenton Street
Raleigh, NC 27603

By Fax:
(919) 716-6767
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ATTACHMENT E

STIPULATED EXHIBITS
1967 General Assembly Senate Bill 664, Chapter 329.

. Email exchange between James E. Eldridge, Town Attorney, and Christine A.
Goebel, DEQ Assistant General Counsel, dated September 3, 2021, concerning the
Town’s ownership of the Beach Access Points located in the Atlantic Avenue public
right-of-way.

. Site plans for the proposed locations and use of the Beach Mat.
. Affidavit of John J. Batson, Local Permitting Officer.

. Manufacturer’s information on the AccessMat® ABA/ADA Compliant Beach
Accessibility Mat. ‘

. March 17, 2022 letter from Jennifer Hufham, Kure Beach Permit Holder, Pleasure
Island Sea Turtle Project, to John Batson, Building Inspector concerning the
incidence of sea turtle nesting at the subject Beach Access Points.

. Town’s application for a CAMA Minor Development Permit for the proposed use and
locations of the Beach Mat.

3. March 8, 2022, letter from Tara MacPherson, District Manager for the Wilmington

DCM to John Batson, Building Inspector for the Town, denying the Town’s
application for a CAMA Minor Development Permit for the proposed use and
locations of the Beach Mat.

. Copies of certified mail receipts showing that notice of the Town’s variance petition
was delivered to adjacent property owners.

10. Photograph illustrating the location and use of a similar beach mat by the Town of

Carolina Beach.
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Exhibit 1

NORTH CAROLINA GENERAL ASSEMBLY
1967 SESSION

CHAPTER 664
SENATE BILL 329

AN ACT RELATING TO THE TITLE TO THE LAND TO BE BUILT UP AND
CONSTRUCTED AS A RESULT OF CERTAIN EROSION CONTROL WORK,
IN THE SEVERAL MUNICIPALITIES AND COUNTIES OF NORTH
CAROLINA BOUNDED IN PART BY THE ATLANTIC OCEAN.

WHEREAS, during the course of many years, in the several municipalities
and counties of North Carolina, bounded in part by the Atlantic Ocean, much of the land
abutting and fronting on the Atlantic Ocean in the said municipalities and counties,
formerly belonging to various property owners, has been, and is now being, washed
away by successive storms, tides, and winds; and

WHEREAS, the said municipalities and counties, separately or jointly, with.
aid from the State of North Carolina, the United States Government, and the Federal
Agencies thereunder, and with their own funds, have made available, or will make
available, from time to time, funds with which to control the erosion caused by the said
tides and winds, and other causes; and to that end the said counties, and the said
municipalities, located therein, separately or jointly, have entered into a contract in the
future to place sand by hydraulic pumping, or by other means, from the waters, or from
other sources within the nearby or immediate area, onto the seaward side of the said
municipalities and counties, or certain designated parts thereof; and as a result thereof,
there has been, is now, or will be made and constructed new lands on the ocean front of
the said municipality, municipalities, county or counties, which may or will change the
ordinary and usual watermark or the waters of the Atlantic Ocean along the seaward -
boundary of the said municipalities and counties, and when the project or projects are
terminated, the question will arise as to whom title to the said new land shall belong;
and

WHEREAS, it is the desire of the authorities of the municipalities and the
- counties of North Carolina bounded in whole or in part by the Atlantic Ocean, as well as
the State of North Carolina, to fix and define the title to such new land, and to fix and
determine its use, and to further define the littoral rights of the property owners abutting
on the ocean front which will be added or taken by and through the making of such new
made lands: Now, therefore,

The General Assembly of North Carolina do enact:

Section 1. That all land filled in, restored, and made, and to be filled in,
restored and made, as the result of the recitals in the preamble to this Act, which will
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exist between the present seaward property line of the land or lot owners bordering on
said ocean and the low watermark of the Atlantic Ocean after the work referred to in the
preamble hereof is completed, shall be within the corporate limits of the municipalities
or counties, or both, of North Carolina bounded in whole or in part by the Atlantic
Ocean, and so much of said lands so filled in, restored, and made which will lie "inland"
of the "building line" or "project protection line," determined by Section 2 of this Act, is
hereby granted and conveyed in fee simple to the land owner, to the extent that his land
abuts thereon, and the balance of said land lying "seaward" of said "building line," to be
fixed and determined by Section 2 of this Act, is hereby granted and conveyed in fee
simple to the respective municipalities or counties, or both, wherein the land lies;
provided, however, that no building or structure shall be built and erected on said made
and built up land lying "seaward" of the "building line," to be defined and set out in
Section 2 of this Act, and provided further, that all made and constructed land lying
"seaward" of the "building line" shall be at all times kept open for the use of the public,
as the governing authorities of the municipalities or counties, or both, wherein the land
lies, by ordinance shall determine; and provided, however, no streets or highways shall
be constructed parallel to the ocean on said built up land, and provided further, that if
any such property as is hereby granted and conveyed to the said respective
municipalities and counties, or both, shall cease to be used for the purposes or in the
manner prescribed in this Act, it shall revert and become the property of the State of
North Carolina; and provided further, that the owners of the property abutting on said
newly made or constructed land, shall, in front of their said property possess and keep
their rights, as if littoral owners, in the waters of the Atlantic Ocean, bordering on said
newly acquired and constructed land.

Sec. 2. Prior to the initiation of said work to be carried on by the said
municipality, municipalities, county, counties, or both, and referred to in the preamble
hereof, the said municipality, municipalities, county, counties, separately or jointly,
shall, at their own cost, survey or have surveyed by a competent engineer or engineers a
line to be known as the "building line," and which shall constitute and define the
"building line" referred to in Section 1 of this Act, and which shall run the full length of
the beach with the municipal or county limits, or both, or parts thereof, that will be duly
designated by the governing body or bodies; and after the "building line" shall have
been surveyed and fixed and determined, the said authorities of each of the said
municipality, municipalities, county or counties, or both, shall immediately cause to be
perpared a map showing, fixing, and determining the "building line," which map so
prepared shall be immediately recorded in the office of the register of deeds of the
county wherein the land lies, in a map book kept for said purposes, after the engineer
has appended an oath to the effect that said line has been truly and properly surveyed
and laid out and marked on said map, and the register of deeds shall properly index and
cross-index said map, and when so recorded in said map book or entered or placed
therein, in lieu of inserting a transcript thereof, and indexed, the said map shall be
competent and prima facie evidence of the facts thereon, without other or further proof
of the making of said map, and shall conclusively fix and determine the "building line"
referred to in Section 1 of this Act.

Page 2 S.L. 1967-664 Senate Bill 329
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Sec. 3. Any property owner or claimant of land who is in any manner affected
by the provisions of this Act, and who does not bring suit against the municipality or
~ county, or both, as the case may be, wherein the land lies, or assert such claims by filing
notice thereof with the governing body of the said municipality or county wherein the
land lies, either or both, as the case may be, or any claimant thereto under the provisions
of this Act, or their successor or successors in title, within six months after the "building
line" is surveyed and established, and the map thereof recorded, as provided for herein,
shall be conclusively presumed to have acquiesced in, and to have accepted the terms
and conditions hereof, and to have abandoned any claim, right, title, or interest in and to
the territory immediately affected by and through or as a result of the doing of act or
acts or things herein mentioned, and shall be forever barred from maintaining any action
for redress upon such claim.

Sec. 4. For the purposes of this Act, the terms "project protection line," as
defined in Article 3 of Chapter 104B of the North Carolina General Statutes, and
"building line," as used in Chapter 246 of the 1939 Session Laws and Chapter 511 of
the 1963 Session Laws, are used herein interchangeably and are in accord as to
definition.

Sec. 5. The governing bodies of these municipalities and counties bounded in
part by the Atlantic Ocean, are hereby empowered to adopt and enforce such regulations
as they may deem appropriate, to enforce the provisions of this Act. Each municipality
and county may act separately or jointly of any and all other municipalities and counties
which are bounded in part by the Atlantic Ocean.

Sec. 6. This Act shall apply to Brunswick County and the municipalities
located therein, New Hanover County and the Town of Kure Beach.

Sec. 7. All laws and clauses of laws in conflict with this Act are hereby
repealed, except Chapter 246, 1939 Session Laws, and Chapter 511, 1963 Session
Laws.

Sec. 8. This Act shall be in full force and effect from and after its ratification.

In the General Assembly read three times and ratified, this the 2nd day of
June, 1967.

Senate Bill 329 S.L. 1967-664 Page 3
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John Batson

From: ' Goebel, Christine A <Christine.Goebel @NCDENR.GOV>
Sent: Friday, September 3, 2021 12:08 PM

To: jee@ec.rr.com

Ce: John Batson; Ed Kennedy; Mandy Sanders; MacPherson, Tara
Subject: RE: [External] Proposed Addition to Lifeguard Shack

Hi Jim-

Hope you're doing well. Thanks for this summary- it's very helpful. | don’t know what it says about me that [ have the
Lawrence book in my office and turn to it often as well.

Tara- this information is sufficient to satisfy the “deed or other instrument” rule for part of a complete CAMA permit
application. Please let me know if you have any gquestions on this.

John and Jim- | believe you're planning to seek a variance from the Commission's/Town's development line for the
CAMA variance. The deadline for filing for the November 9-10 CRC meeting is September 297, Please let me know if you
have any questions about that process.

Have a good holiday weekend-
Chiristy ‘

From: jee@ec.rr.com [mailto:jee@ec.rr.com]

Sent: Friday, September 3, 2021 11:23 AM

To: Goebel, Christine A <Christine.Goebel@NCDENR.GOV>

Ce: "John Batson' <j.batson@townofkurebeach.org>; 'Ed Kennedy' <e.kennedy@townofkurebeach.org>; 'Mandy
Sanders' <m.sanders@townofkurebeach.org>; MacPherson, Tara <tara.macpherson@ncdenr.gov>

Subject: [External] Proposed Addition to Lifeguard Shack

CAUTION E
Heport Spam

09/03/2021
Dear Ms. Gaebel:

I am the Town Attorney for Kure Beach and John Batson has asked me to respond to your August 26, 2021
email requesting documentation of the “parcel at issue” with respect to the proposed improvement to an existing
lifeguard structure. A sketch plan of the proposed improvement and the existing lifeguard structure is attached
hereto. ' :

The structure and the proposed improvement is and will be located in the unimproved portion of the
Atlantic Avenue public ROW (hereinafter, the “ROW”). The existence of the ROW, as part of the Fort Fisher Sea
Beach development, preceded the Town’s incorporation in 1947 and there are not any known instruments
transferring ownership of the ROW to the Town. However, the public has continuously used and the Town has
continuously maintained the ROW, as a Town-system street, over the past 74 years.  Thus considered, the Town’s
ownership interest in the ROW is by prescription. See David M. Lawrence, Praperty Lnterests in North Carolina City Streels
18-19 (1985): '
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[Ownetship interest] for public streets may also be acquired by prescription — adverse use of the
street by the public. This method of acquisition, frequently labeled “public user” by the courts,
is chiefly used today to demonstrate public title to streets for which there is no dnmmmmr;;
evidence of conveyance or dedication...[TThe case law has...held that prescription required that
the street have been used by the public for twenty yeats in a- manner that is adverse to the
ownet...If a public agency has been maintaining the street for the necessary petiod, that fact
would constitute pubhc user and should indicate that the use is adverse.

See also Hlemphill v. Board of Aldermen, 212 N.C. 185 (1937) (public maintenance is a necessary component of
public use); Szate v, fvfbw 117 N.C. 733 (1895) (public maintenance was the best evidence of a continuous and
unequivocal assertion of a claim of right).

Given that the public use and the public maintenance of the ROW has extended way beyond the required
20-year period, it is my opinion that the Town has an ownership interest in the ROW by prescription. lesc, let me
know if I can be of any further assistance.

James E. Eldridge

Eldridge Law Firm, PC
Post Office Box 1380
Wilmington, NC 28402
910.232.6005
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Exhibit 4

STATE OF NORTH CAROLINA AFFIDAVIT OF
COUNTY OF NEW HANOVER JOHN J. BATSON, LPO

JOHN J. BATSON, LPO, being first duly sworn, deposes and testifies as follows:

1. I am an adult resident of New Hanover County, North Carolina and I am competent to
provide the following sworn testimony which is based upon my own personal knowledge.

2. Iam employed by the Town of Kure Beach (“Town”) as the Building Inspector and
have served continuously since 2004 as the Local Permit Officer (“LPO”) administering and
enforcing the CAMA Minor Development Permit Program in areas of environmental concern
within the Town’s planning and development jurisdiction.

3. During Town Council’s March 13, 2021 Regular Meeting,
representatives of Island Women, Inc., a domestic non-profit corporation,
requested that the Town accept, as a donation from the group, an ABA/ADA
Compliant Beach Accessibility Mat manufactured by AccessRec (hereinafter, the
“Beach Mat™).

4. Having observed the Island Women’s presentation to Council, and after
further discussions I had with various members of the Town Staff regarding the
same, it is my understanding that the Beach Mat will be used by the Town to
facilitate greater beach aceess for the public and particularly for those individuals
with mobility disabilities.

5. 1 personally know that the Town owns 5 beach wheelchairs which are
provided free of charge to the public and which are in high demand during the
season. Based on the Island Women’s presentation to Council and my follow-up
discussions with other members of Town Staff, [ understand that individuals with
disabilities will be able to utilize their own mobility devices on the Beach Mat to
traverse the dry sand beach and access the wet sand beach.

6. Following the March 15, 2021 meeting and my discussions with Staff, 1
researched the characteristics of the Beach Mat to determine whether its
installation and use would be feasible and where it might be installed. My
research included a review of AccessRec’s information about the mat which the
Island Women had provided to the Town. A copy of AccessRec’s information is
included as a Stipulated Exhibit for illustrative purposes.

Page 1 of 4



7. Based on my research and analysis, it is my opinion that the Beach Mat

a. ADA compliant;

b. Lightweight;

c. Easy to install and remove;

d. Durable and maintenance free;
e. Visible; and

. Measures 23 by 38 feet.

8. After conferring with the Town's Fire Chief and other members of the
Town’s Staff, it is my understanding that the Beach Mat will used seasonally from
approximately May to September, swept daily, monitored by the Town’s Ocean
Rescue personnel, removed when weather conditions warrant the same to reduce
risk to public safety and welfare, and stored, when not in use, in either the Kure
Beach Fire Station or the Town’s Ocean Rescue Headquarters.

9. Upon examining various beach access points where the Beach Mat
could be located at the end of the structural accessways without excavating the
grade or utilizing fill, | determined that the mat could be located at beach dceess
points 99, 110, and 140 (collectively, the “Beach Access Points”).

10. Each of the Beach Access Points are located within the Atlantic
Avenue public right-of-way, said right-of-way having been continuously used by
the public and maintained by the Town without interruption since 1947.

11. While the Town intends to use only | Beach Mat, the beach is always
in a state of flux and the beach conditions at the end of the structural accessways
vary from time to time due to various factors such as wind, tide, erosion, and
accretion. 1 therefore determined that the best and most effective use of the mat
would be realized by re-locating the Beach Mat from 1 of the 3 Beach Access
Point to another as conditions warrant. Having researched the matter, I am of the
opinion that such relocations can be efficiently performed considering the
characteristics of the mat.

12. As shown on the site plans | produced, the Beach Mat will not cross
over any dune as the frontal dunes are just landward of the FLSNV and the
proposed locations of the mat.

13. Tam informed and believe that the Pleasure Island Sea Turtle Project,
a domestic non-profit corporation, consists of volunteers who regularly patrol the
beach from the south end of Kure Beach to the north end of Carolina Beach
during the May1-August 31 sea turtle nesting season and that it is the regular
practice of that entity to report and record the incidence of sea turtle nesting
activity at or near the time such nesting activity occurs.

Page 2 of 4
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14. Based on the documentation the Sea Turtle Project has regularly
compiled over the past several years, there has been little to no nesting activity at
Beach Access Points 110 and 140 and minimal nesting activity at Beach Access
Point 99. A copy of the Sea Turtle Project’s March 17, 2022 letter to me
reporting on said documentation is included as a Stipulated Exhibit.

15. Representatives of Island Women attended Town Council’s January
24, 2022 meeting to follow-up on their offer to donate the Beach Mat and request
Council to decide whether the Town would move forward with the offer.

16. Having been informed that the Town of Carolina Beach had been
granted a CAMA variance for its installation and use of a similar beach access
mat, Town Council, by a unanimous vote during its January 24, 2022 meeting,
authorized me to proceed forth with applying for a CAMA Minor Development
Permit and, if the same was denied, a CAMA Variance Request, for the
installation and use of the Beach Mat.

17. On behalf of the Town, I applied for a CAMA Minor Development
Permit for the proposed installation and use of the Beach Mat; said application
being received by the Division of Coastal Management (“DCM”) on February 21,
2022. A copy of the minor permit application is included as a Stipulated Exhibit,

18. I provided notice of the minor permit application to the adjacent
landowners by certified mail on February 17, 2022.

19. Being tasked by Town Council with applying for and monitoring the
same, I personally know that the Coastal Resources Commission
~ (“Commission”), in December 2017, issued a Final Agency Decision approving
the Town’s Development Line. The Development Line identifies the most
waterward location any “development,” as that term is defined by CAMA, could
be sited on oceanfront properties. Under the Commission’s rules, specifically 15A
NCAC 07H.0306(a)(2), no buildings or accessory structures may be located
waterward of the Development Line. ‘

20. In a March 8, 2022 letter from Tara MacPherson, District Manager for
DCM’s Wilmington Office, I was informed that the Town’s application for the
minor development permit was denied. A copy of the denial letter is included as a
Stipulated Exhibit.

21. As set forth in said letter, the denial was based on a finding that the
proposed installation of the Beach Mat violates 15A NCAC 07H.0306(a)(2)
which provides that “[i]n no case shall new development be sited seaward of the
[Town’s] development line.”
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22. As also set forth in said letter, the denial was based on a finding that
the proposed installation violates 15A NCAC 07H.0308(c)(5) which provides that
“structural accessways may be constructed no more than six feet seaward of the
waterward toe of the frontal or primary dune....”

23. As the LPO, and based on my understanding of 15A NCAC
07H.0306(a)(2), 1 agree that the denial of the minor development permit was
correct under said provision.

: 24. As authorized by Town Council, the Town Attorney has applied for a
CAMA variance from the strict application of 15A NCAC 07H.0306(a)(2) and
15A NCAC 07TH.0308(c)(5).

25. I provided notice of the Town’s variance request to the adjacent
property owners via certified mail on March 14, 2022.

26. 1 personally know that during its February 2021 meeting, the
Commission granted a variance to the Town of Carolina Beach for its installation”
of beach mats similar in nature, characteristics, and location to the Town’s
proposed Beach Mat. A photograph illustrating the use of the Carolina Beach
accessibility mat is included as a Stipulated Exhibit for illustrative purposes.

This the 18" day of March 2022.

ok,

John J. Batso$ L)

Sworn to ¢ bscribed before me. this .
Sworn to and subscribed before me, this s,
2 5

18" day of March 2022. ﬁ“ o o,% "
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Z
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Exhibit 5
Email: sales@AccessRec.com : 55 Park Slope

accessrec Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA

AccessMat® Kit — ABA/ADA compliant
Beach Accessibility Routes / Mats (F248)
Specifications for Bid.

SUMMARY

Section 1- General
| Submittals
Product Data
Samples
Accessibility
Warranty

Section 2 - Products
Vendor
Material Characteristics
Beach Access Matting Design Features
Fabrication
Material
Technical Characteristics
Other Product Accessories
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Exhibit 5
Email: sales@AccessRec.com 55 Park Slope
Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA

SECTION 1 - GENERAL

SUBMITTALS:
With the bid, provide the following:

PRODUCT DATA:
Submit manufacturer’s product literature indicating materials, specification, and other infor-
mation required to demonstrate compliance with these requirements

SAMPLES:

Samples must be submitted with the bid including, but not limited to a minimum of 5" x 4" mate-
rial sample. These samples shall be representative of the actual fabric of the product with ap-
propriate materials as specified.

ACCESSIBILITY:

Materials shall be 100% accessible via wheelchair, beach access chair, walker, stroller, or other
wheeled pedestrian assistance vehicles. AccessMat® shall be offered at a minimum of 60" wide.
Even though there is no slip resistance requirement when creating an ABA/ADA compliant
beach access route, AccessMat® shall provide a firm and non-slip surface providing the beach
site complies with the ABA/ADA rules in general. :

WARRANTY:

Provide a certificate of warranty that meets or exceeds the requirements below.

A two (2) years warranty 'shall be provided from the date of invoice. Should the AccessMat®
non-woven fabric fail within the first two years of use, the mat will be replaced or repaired by the
product supplier. Cosmetic issues and wear due to normal usage are not considered a defect in
material or workmanship. Damage caused by vandalism or vehicular usage (other than that
which the product is intended for use) shall not be included in this warranty. Accessories are not
covered under any warranty.

accessmat



Exhibit 5
Email: sales@AccessRec.com 55 Park Slope

access Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA

SECTION 2 - PRODUCTS

VENDOR:

The following beach access mats specifications are based on those provided by AccessRec
LLC. The brand specified is AccessMat®, material used to create ADA/ABA compliant beach
access route as supplied by AccessRec, LLC. - 55 Park Slope — Clifton, NJ 07011 - USA, Tel:
+1-973-955-0514 - Fax: +1-201-624-7007. Any proposal shall meet or exceed the specifications
herein as determined by the owner or the owner’s representative. Submittal packages that do
not include all the required information will be returned and will not be considered for use.

MATERIAL CHARACTERISTICS:
PRODUCT: - ACCESSMAT®

DIMENSIONS: 36", 60" or 72" wide by various standard lengths of 33’, 50°, 75’ or
100’ with possibility to offer custom lengths.

COLOR: Brown or Blue
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Exhibit 5
Email: sales@AccessRec.com 55 Park Slope

access e’ Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA

BEACH ACCESS MATTING DESIGN FEATURES:

ABA BEACH ACCESS ROUTES COMPLIANT (F248):

AccessMat® shall be offered at a minimum of 60” wide. Even though there is no slip re-
sistance requirement when creating an ABA / ADA compliant beach access route, Ac-
cessMat® shall provide a firm and non-slip surface providing the beach site complies
with the ABA / ADA rules in general. AccessMat® material and accessories should be
100% barrier / obstacle free to meet the ADA guidelines.

DURABILITY:
AccessMat® shall be a durable material that withstands the environmental elements as
well as extensive pedestrian and wheelchair traffic. AccessMat® will not fray on its
edges nor show any kind of wear & tear on the surface during normal use and proper
maintenance.

LIGHTWEIGHT AND EASY INSTALLATION:

AccessMat® shall be lightweight (0.42 Ibs/sqft.) and shall be capable of belng installed
and removed in a maximum of ten minutes per roll by two people. Rolls shall be of such
size and weight that they may be manageably moved by two people at the end of the
beach season. The material shall be capable of being installed on any type of sand, re-
gardless of the ground surface stability.

MAINTENANCE FREE:

The matting material shall require little or no maintenance under normal conditions.
The use of a broom, blower or pressure washer shall be the only equipment required to
clear the surface of any debris, should any accumulate.

REMOVABILITY:
AccessMat® shall be easily removable to comply with environmental requirements by
being viewed as a temporary access material.

VISIBLE PATHWAY
AccessMat® is offered in blue color to provide a more visible path to people with visible
impairments, or in brown color to create a pathway that better blends to the landscape.

FABRICATION: All components shall arrive fully factory fabricated and ready for installa-
tion.

MATTING MATERIAL.:

All AccessMat® matting materials shall be manufactured of NON-WOVEN 100% polyester fil-
ament. The material shall provide stability on unstable surfaces such as sand. The material
shall also be manufactured to provide comfort in the case of bare foot usage. The material shall
have a flat structure so that sand do not get stuck underneath — making the material too
heavy to be quickly removed by man power in case of emergency or at the end of the beach
season. The edges of the matting shall be flat and safe to the staff and to environment. Ac-
cessMat® should be manufactured with a white flat monofilament polyester inserted in every
other pocket of the mat itself, enabling better bearing capacity.
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Exhibit 5
Email: sales@AccessRec.com . 55 Park Slope

access o . Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA

TECHNICAL CHARACTERISTICS:

GENERAL:

Weight 0.42 Ibs. per square foot
Thickness: 0.134in./3.41 mm
Composition , 100% Polyester

High strength

Durability, smoothness and good dirt release

AccessMat® is filled every other pockets with a minimum of a 3/16” width flat
white polyester monofilament to achieve different filtration characteristics and
provide better bearing capacity.

Completely rot proof & rust proof

- MECHANICAL PROPERTIES: test result in accordance with ISO 13934-2

Against abrasion High resistance

Under high pressure: Stable

Tensile strength High — Ultimate stress = 4.43 ksi / 30.6 MPa

Elongation at break % minimum of 22.53%

Tenacity High — Ultimate Load = 2380 Ibf / 10600 N

CHEMICAL PROPERTIES:

Acid, Alkali, Solvent resistance =~ Good

UV and weather resistance Good - no loss of strength from the light
over a period of several years

Inorganic Salt Excellent

Micro-Organism resistance Excellent

Urea and liquid manure resistance Excellent

THERMAL PROPERTIES:

Thermal Stability High

Useable Temperature -140°F (-40°C) / 176°F (80°C)
Softening Temperature Te = 446°F (230°C)

Melting Temperature Ts'=500°F (260°C)
Degradation Temperature 572°F (300°C)

Combustion stops burning slowly as flame is taken away
OTHER ACCESSMAT® ACCESSORIES:

DISPOSABLE ANCHORING GROMMETS / CAPS ($1.49 — min.
8 per ACCESSMAT® Kit):
White HDPE (high density polyethylene) anchoring caps. These
caps are made in the USA using UV inhibitor with 2 lines of mold-
ing beads to restrain spike from coming out of the ground.

Top cap diameter:  2.37"

Top cap thickness:  0.09”

Hole diameter: 0.87"

Cap depth: 0.5”
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Exhibit 5
Email: sales@AccessRec.com 55 Park Slope

accessroc Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA
Benefits: :
I.  Removing barrier and tripping hazard to AccessMat® pathway to
meet ADA guidelines.

. Fixing issues with grommets pulling off the mats.

SPIKES ($1.99 — min. 22 per ACCESSMAT® Kit):

Spikes shall be provided to facilitate the installa-
tion/anchoring of the beach access pathway. Spikes shall
be made of galvanized steel or plastic - 10" to 20" long and
go easily through the anchoring caps, connector holes and
sand. Spikes can be pin down until flush with the top of caps or connector’s holes.

Benefits: '

. Removing barrier and tripping hazard to AccessMat® pathway to
meet ADA guidelines.

. Spikes are highly corrosion resistant.

CONNECTORS ($29.00, $49,00 and $59.00 respectively for 3’, 5, and 6’ — 2
each per ACCESSMAT® Kit):

A plastic connector is riveted to AccessMat® extremities. Simply overlap both
end of connectors and connect them using our spikes or connectors plugs to

. create a seamless transition between your two mats. Connectors are manufac-
tured in the USA using UV inhibitor.

Benefits:
. Removing barrier and tripping hazard to AccessMat® pathway to
meet ADA guidelines.
Il.  Connectors will not disconnect when tensile strength and pressure
is applied to AccessMat®.

| CONNECTOR PLUGS ($1.99 - 3 to 7 each per ACCESSMAT® Kit):

| Connector plugs have the shape of a tooth — made in the USA of a really strong
. plastic material with UV inhibitor. Simply snap your plugs into the holes of the
. connectors and insert the pin inside it to connect two AccessMat® rolls together
i seamlessly. '

CONNECTOR BOLTS & NUTS ($1.99 — 2 each per ACCESSMAT® Kit):
Connector bolts & nuts are made or marine grade stainless steel. Use them to
connect two sections of ACCESSMAT® at each edge of the connectors.

Benefits:

. Removing barrier and tripping hazard to AccessMat® pathway to
meet ADA guidelines — unlike other systems using staples that
create tripping hazard and necessitates at least the use of 7 sta-
ples to keep connectors together. Our plugs will not create a dip to
the sand that will make your beach pathway not ADA compliant
and unsafe to the use of pedestrians and wheelchairs.

ll.  Easiest and simplest way to connect two AccessMats® together

=




Exhibit 5
, Email: sales@AccessRec.com 55 Park Slope

access e’ Ph: +1-973-955-0514 / Fax: +1-201-624-7007 Clifton, NJ 07011 - USA

STRAPS ($5.99 — 2 each per ACCESSMAT® Kit):

Two thwart grab standard cam straps in Pacific blue or black color. Heavyweight poly-
propylene is great to use in the outdoors. It has excellent UV protection, and it doesn't
absorb water quickly giving it resistance to rot & mildew. This webbing is perfect for
medium duty applications. It has a thickness of .060 of an inch and its breaking strength
ranges from 675Ibs. - 1800Ibs. Our straps are designed with a slightly raised loop pocket
' so you can grab it quickly. The grab handle is the standard loop pocket, which is 6 inch-
~ es wide. Our cam buckles include the standard 1 inch cam. Our 1" cam buckles are the
cream of the crop. We have them made especially for use to our high standards.
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Exhibit 6 -,

PO Box 1743, Carolina Beach NC 28428
pistp@seaturtleproject.org

Date: 03/17/2022

To: John Batson, Building Inspections/Code Enforcement, Town of Kure Beach

Thank you for reaching out to get a better understanding of the potential impacts to nesting activity as aresult
of mats on the beach. We are in full support of the Island Women and its mission to make our beach accessible
to all. Should impacts occur in these locations, they will be duly reported as required for all sea turtle projects
by the State.

The Pleasure Island Sea Turtle Project, a 501(c)3 organization dedicated to ensuring the preservation and
protection of threatened and endangered sea turtles, consists of volunteers who patrol from the south end of
Kure Beach to the north end of Carolina Beach during the May 1-August 31 nesting season to document sea
turtle nesting activity. It is the regular practice of the Sea Turtle Project to report and record the incidence of
sea turtle nesting activity at or near the time such nesting activity is observed by the volunteer making the
report.

Town of Kure Beach Proposed Locations

e Access #140 (L Avenue) - The Pleasure Island Sea Turtle Project has documented little nesting activity as
of our most recent nesting season (2021 and prior) in this proposed location. This location has a high
volume of human activity and lighting, which typically discourages nesting activity altogether.

o Actcess #110 (Ocean Front Park) - The Pleasure Island Sea Turtle Project has documented zero nesting
activity as of our most recent nesting season (2021 and prior) in this proposed location. This location
has a high volume of human activity and lighting, which typically discourages nesting activity altogether.

e Access #99 (Lifeguard Shack) - The Pleasure Island Sea Turtle Project has documented nesting activity in
this location over the years. The attached map shows nesting activity from the last several years, and as
you can see, nesting activity increases as you get further away from the pier, specifically south of the
pier. Placing a mat on the beach at this location could potentially pose an obstacle for nesting sea
turtles.

Jennifer Hufnam
Kure Beach Permit Holder
Pleasure Island Sea Turtle Project
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i}amzf Hazard '// Estuarine %lmmi;m«www ORW fsixmaime L Public Ililbi Shorelife.... Other

For fqg}mg s oy
GENERALINFORMATION

LAND OWNER
Name ‘7»?) (A L K/V{Qﬁ:“ ﬁ'ﬁ' &’i‘éc f;ﬁ

Address 117 SETILERS  LANE

City Kuee %'Eﬁu”f‘ | Sute MC Zip 22§ phone __ 710 ~45E - 6655

AUTHORIZED AGENTY
Saune S AT - Xb it md % ATS ond

Adddresy

ity ~ Biate Zip Plione

LOCATION OF PROJECT: (Addvess, stregt saime andior dircctions 1o site. [faot e eanfiont, what b the name ol the

adjacent waterbody:) ‘}7? At lpndt fore ) LLO. Avien Ne e . dn &
/‘/:f) m\\{&f\_l«f”s : f\{\.{”{%_.a ‘

DESCRIFEION OF PROJECT: (List all propesed constroction and land disturbanee) L dad e

peath  Maks for  ADA QeSS P ernd 84 prada Gceao

hwaiord MBW. Q g«»?r?»mw%’m&} A {Su m af. fin i pre et Ot
SEZE OF LOTIPARCEL: i SQUATE TERT i ADEES

PR )i’(i%i* 1L USEY Residentinl o (Single- ity Mubtefimily ) Commereiabindustinl o

Ohay

FTOTAL ENCLOSED B L(}{}E{ﬁ;tii A OF A BUILDING INTHE OUEAN HAZARD AREA OF ENVIRON-
MENTAL CONCERN (AELY sgpumre feet Gocludes ] Hoors and rool vovered desks)

SIZE OF BUILDING FOOTPRINTAND OTHER IMPERVIOUS OR BUILT-UPON SURFACES IN THE
COASTAL SHORELINE AREA OF ENVIRONMENTAL CONCERN (AEO): o sguare feet
{Caleutations includes the area of the roofdrip line of all buildings, driveways, covered decks, conerete or masonry patios,
ete., that ave within the spplicable AEC. Attach your caleulations with the project drawing )
Choose the ABC avea that applies o your property:

0y within 735 feet of Mormal High Water/Normal Water Leyve <t for the Extnarine Shovebine ARC

(2y within 575 feet of Normal High Water/ Normal Water Level for the Estuarine Shoreline ABC, admeand o

Cutstanding Resourer Waters
{3y within 30 feet of Normal High Water/ Normat Water Level for the Fublic Trust Shereline ALU VED
(Contact vour Lecal Permit Officer i you are not sure which ALC applies (e your property RECEIVEL

STATE STORMWATER MANAGEMENT PERMIT: s the pmwd focated i oan aren subjectio w Sl Didrdlfier

Management Permit issued by the NO Division of Water (}gmi iy .
YES . NO_ DEM WILMINGTON, NC

it the fotal brilt upon area/impervious suriace allowed for your ot ey parcel synare feet,

[Fyes, |




HER PERMITS MAY BE REQUIRED: The activity vou are planning may require permits other than the CAMA minor {@5@!@}?7
1 permit. As a service we have compiled a listing of the kindyof pernvifs that might be required. We suggest vou check over the list

B vour LPO to determine if any of these apply to vowr project. Zoning, Drinking Water Well, Septic Tar zE« {orother sanitary waste
gment system), Building, Electrical, Plumnbing, Hesting and Alr Conditloning, Insulation and Energy Conservation, FIA Certification,
« Dune, Sediment Control, Subdivision Approval, Mobile Home Park Approval, Highway Connéction, and others.

- ATEMENT OF OWNERSHIP:
ae undersigned, an applicant for a CAMA minor development permit, being either the owner of property in an AEC ora
son authorized to act as an agent for purposes ol applying for a CAMA minor development permit, certity that the person
ed as landowner on this application has a significant interest in the real property described therein. This interest can be
cribed as: (check one)

» i pebet
_//gﬁ owner or fecord title, Title is vested in DNTENP 2 Pleserpnm VL Qeéﬁ &53;% !%{3%%

e in the * County Registry of Deeds. SLL ATTAcHED EMAELS
_an-owner by virtue of inheritance. Applicant is.an heir to the estate of :
bate was in __ County.

__if otherinterest, such as written contract or lease, explaim below or use a separate sheet & attach to this application.

YTIFICATION OF ADJACENT PROPERTY OWNERS: ' *
iwthermore certify that the following persons are owners of properties adjoining this property. [ afficny that | bave given
TUAL NOTICE to each of them concerning my intent to develop this property and to apply for a CAMA permit.

{(Name) ' o (Addressy

Rute REL T o Ree WD Kuee QEMY o 7844G
CLPan0? & Mamitias Sxa 104 Feer Prswge 8o N %uﬁ-ﬁ'%?ﬁ’wﬁﬁb%‘i{?%
Seven Sem Typy e PO Roe (6 Kuge REfAce yu ZIYG

‘R DEVELOPERS IN OCEAN HAZARD AND ESTUARINE HAZARD AREAS:

‘knowledge that the Tand owner is aware that the proposed development is planned for an area which may be susceptible
rrosion and/or flooding. 1 acknowledge that the Tocal permit officer has explained to me the particular hazard problems.
ociated with this lot. This explanation was accompanied by recommendations concerming stabilization and floodproofing
hniques.

RMISSIONTO ENTER ON LAND:
wthermore certify that T am authorized to grant and do in fact grant permission to the local permit officer and his agents to
er on the aforementioned fands in connection with evaluating information related to this permit application.

s application includes: general information (this form), a site drawing as described on the back of this application, the
nership statement, the AEC hazard notice where necessary. 3 check for $100.00 made pavable to the locality, and any
yrmation as may be provided orally by the applicant. The details of the application as described by these sources are
orporated without reference in any g‘s@z‘smz which may be issued. Deviation from these details will constitute a violation
my permit. Any person developing in an AEC without permit is subject to civil, criminal and administrative action.

This the ZZ day of P/EK , 20 22
*"@%, o Eprestd

Landowner or person authorized o act as his agent for purpose of filing a CAMA permit application.
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Dear Adjacent Properly Owner,

This letter is to inform you that |, iswﬁ-f OF #UIEE BE2CH have applied for a CAMA Minor
Property Owner

Permiton my property at /0 Y, 1/ 0 dind /By ATLANTFL A Kure Beach,
! © Property Address

New Hanover County. As required by CAMA regulations, | have enclosed a copy of my permit application and
project drawing(s) as notification of my proposed project. No action is required from you, or you may sign and return

the enclosed no objection form. If you have any questions or comments about my proposed project, please

contactme at_ 770~ Y%~ ¢ $$J" | orby mail at the address listed below. If you wish to
Applicant's Telephone

filde comments or objections with the CAMA Minor Permit Program, you may submit them to:

Tara MacPherson

CAMA Wilmington District Manager
127 Cardinal Drive-Ext

Wilmington NC, 28405
910-796-7266

Property Owner
s{'sf :;? o K, Wﬁr&’“ x{_“ {w ,;‘ f‘?,z
Mailing Address

vte BEazw N JEUNG
City, State, Zip Code
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Date !
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Adjacent Property Owner
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’?8?@_3&.‘48 0ooo o528 veve

Pe Box 15D

Mailing Address

Koeg Gema PC 2344
City, State, Zip Code

Dear Adjacent Property Owner,

This letter is to inform you that |, Tow . OF @CE Bt thave applied for a CAMA Minor
Property Owner ,

Permitonmy property at /04, [/0 cndd  JRY ATLAWTIC AVE , Kure Beach,
Property Address

New Hanover County. As required by CAMA regulations, | have enclosed a copy of my permit application and
project drawing(s} as notification of my proposed project. No action is required from you, or you may sign and refurn
the enclosed no objection form. If you have any questions or comments about my proposed project, please

contactmeat 110 - b G 5735 orby mail at the address listed below. If you wish to
Applicant's Telephone

filde comments or objections with the CAMA Minor Permit Program, you may submit them to:

Tara MacPherson

CAMA Wilmington District Manager
127 Cardinal Drive Ext

Wilmington NC, 28405
910-796-7266

Town OF KugE Bers Cf6 Bavnd
Property Owner

: o -
U2 semeges Lo
Mailing Address

) 1/ I P vy S
Lvee Kemew  NC 23449
City, State, Zip Code
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Date
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Adjacent Property Owner
(04 Fplr Fisnee 8o S.
Mailing Address

7020 2450 0000 b308 78R

M ) r
K ¢ Beard NC ZEMMYY
City, State, Zip Code

Dear Adjacent Property Owner,

This lefier is to inform you that |, TOw) OF [Cu8E. REne st

have applied fora CAMA Minor
Property Owner _
Permit on my propertyat /04, /(D ard (84 premvm Al , Kure Beach,
Property Address

New Hanover County. As required by CAMA regulations, | have enclosed a copy ©F my permit application and
project drawing(s) as notification of my proposed project. No action is required frorr you, or you may sign and refurn

the enclosed no objection form. If you have any questions or comments about my proposed project, please

contactmeat_7(¢ - YSE— (535
Applicant’s Telephone

, or by mail at the address listed below. If you wish to

filde comments or objections with the CAMA Minor Permit Program, you may submit them fo:

. Tara MacPherson
CAMA Wilmington District Manager
127 Cardinal Drive Ext
Wilmington NC, 28405
910-796-7266

JOwn) oF wuer Semes Cf6 Bamser
Property Owner }

(] SETrIEcs (N
Mailing Address

Kiuez geme MNC TG
City, State, Zip Code
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Exhibit 7

ADJACENT RIPARIAN PROPERTY OWNER STATEMENT
FOR CAMA MINOR PERMITS

| hereby certify that | own property adiscent 1o ﬁw n ok 5&%’ é Q”f Wij/[s
{Mame of Property Owner}
property located at 94 y / f{,)? [HO Allnah At
{Address, Lot, Block, Road, etc.}

on Maan' OCeun cin__ Yaace Beudy  NLC.
{Waterbody} l {Kure Beach, New Hanover County]}

He has described to me as shown in the attached application and project drawingls), the developrmant he
is proposing at that location, and, | have no obiections to his proposal.

(APPLICATION AND DRAWING OF PROPOSED DEVELOPMENT ATTACHED)
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Exhibit 7

ADJACENT RIPARIAN PROPERTY OWNER STATEMENT
FOR CAMA MINOR PERMITS

| hereby certify that | own property adjagent to 7;§gwﬂ At ,é{fg,,,rz’ ,5( £¢4.

{Name of Property Owner}

property located at 9{? i g Y0 Aliatic A€ ;
{Address, La:t Block, Road, ste.}
& A e 2
on Mushy Ueen Jin e Reovln . N.C.
{Waterbodyl {Kure Beach, New Hanover County)

He has describes to me as shown in the attached application and project drawinglsl, the development he
is proposing at that location, and; | have no objections 1o his proposal,

(APPLICATION AND DRAWING OF PROPOSED DEVELOPMENT ATTACHED)

i”@i}@.ﬂ k‘i’\ )’,\W” X

Signature
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Prirt or Type Name
A0 o 3773

Telephons Nurnber

”%3 { { 1e27).

Oiate
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Exhibit 7

ADJACENT RIPARIAN PROPERTY OWNER STATEMENT
FOR CAMA MINOR PERMITS

Kot Sragd s

{ hereby certify that | own property adjacent to 7 Ot
-{Nama of Property Owner}

property located at ? ? O, Yy At tniae f}wﬁ ,
_ {Address, Lot, Block, Road, etc.)
% « 2 . e ? i )
on Mo Oreen ,in Kuce Banda ,N.C.
{Kure Beach, New Hanover County!}

{Waterbody}

He has described to me as shown it the attached application and project drawing(s), the development he
is proposing at that location, and, | have no objections to his proposal.

(APPLICATION AND DRAWING OF PROPOSED DEVELOPMENT ATTACHED)

""’“w oy

M”TJ

)

) !{f
‘Exgnawm
Y ﬁuu%&@ st

P’hﬁt or Type Name
A - 17-HOOO

Telephone Number

2-¢8-2)

Date
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Exhibit 7

OCEAN HAZARD AEC NOTICE

Ocean Erodible Area

T@wu o F

Project is in an: v

Inlet Hazard Area

Kurie G€rce

Property Owner:

Lo Aleenc A‘\’”ﬁ‘;. Ejkf fﬁ?ﬂ{,}:ﬂf’tz M

Property Address: oY AQgany.  Ave

Date Lot Was Platted:

‘Fhis notice is mtended to-make vou, the applicant, aware of the
special risks and conditions assoeciated with development i this
area, which.is subject to mmul hazards such a8 stonms, ¢rosion
and currents. The rules of the Coastal Resources Comniission
require that you receive an AEC Hazard Notice and acknowledge
that notice in wiiting before a permit for development can be
issued,

The Commission’s rules on building standards, oceanfront
setbacks and dune alterations are designed o minimize, but not
eliminate, property loss from hazards. By granting permits, the
Coastal Resources Commission does not guarantee the saféty of
the development and assumes no Hability for future damsige to the
development. Penmits issued in the Ocein Hazard Area of
Environmental Concerit include the condition that strictures be
reloeated or dismantled if they beeome inminently threatened by
“changes i shoreline configuration. The structire(sy must be
relocated or dismantled within two (2} vears of  beconming
imminently threatened, and in any case apon its collapse or
subsidence,

The best available information, as accepted by the Coastal
Resources Conmission, indicates that the annual lopg-term
averdge ocean erosion rate for the area where your property is
located is feet per vear

The rate was established by careful analysis of aerial photographs
of the coastline taken over the past 50 years,

Stydies also indicate that the shoreline could move as much as
lgD feet landward i a major storn.

The flood waters in a major storm are predicted to be about
feet deep in this-area.

Preferred oceantront protection measures are beach nourishment
and relocation of threatened structures. Hard erosion control
structares such as bulkiteads, seawalls, revetments, groing, jetties
and breakwaters are prohibited. Temporary sand bags may be
guthorized onder certain conditions,

The applicant must  acknowledge  this  information  and
requirements by signing this notice in the space below. Without
the proper signature, the application will not be complete.

) 2//?/32

Applicant Signature Date

SPECIAL NOTE: This hazard notice is required for
developmient in areas subject to sickden and massive storms and

“erosion, Permits issued for development in this aréa expire on

December 31 of the third vear following the vear in which the
permit was issued, Shortly before work begins on the project site,
the Local Permit Officer must be contacted to deternume the
vepetation line and setback distance at your site. If the property
has seen little change since the time of pesmit issuance, and. the
proposed development can sull meet the setback requirement, the
LPO will inform. you that you may begin work, Substantial
progress on the project must be made within 60 days of this
setbuck detenmination, or the setback must be re-mieasured. Also,
the sceurrence of a major shoreline change as the result of @ storm
within the 60-day period will necessitate re-measarement of the
setback. It is important that vou cheek with the LPO before the
permit expires forofficial approval to continue the work atter the
permit has expived. Generally, if foundation pilings have been
placed and substantial progress iy continuing, peomit renewal can
be authorized. It 18 unlawfol to- continue work after permit
expiration.

For move information, contuact:

Tara MacPherson

Local Permit Officer

127 Cardinal Drive Ext

Address

Wilmington NC 28405

Locality
910-796-7266

Phone Number

Revised May 2010



Exhibit 8

ROY COOPER

Governor

ELIZABETH S. BISER

Secretary

BRAXTONDAVIS NORTH CAROLINA
Director Environmental Quolity

March 8, 2022

CERTIFIED MAIL - 7018 2290 0001 8295 8161
RETURN RECEIPT REQUESTED

Town of Kure Beach
¢lo John Batson

117 Settlers Lane

Kure Beach, NC 28449

RE:  DENIAL OF CAMA MINOR DEVELOPMENT PERMIT
APPLICATION NUMBER- # KB 22-02
PROJECT ADDRESS- Located at 99, 110 and 140 Atlantic Ave Beach Accesses

Dear Mr. Batson:

After reviewing the Town of Kure Beach's application in conjunction with the development standards established
through rules of the N.C. Coastal Resources Commission (CRC) and in accordance with the N.C. Coastal Area
Management Act (CAMA), the proposed permit application must be denied due to inconsistencies with specific CRC
rules.

The town has applied to install beach mats at three Town Beach Accesses, located at 99, 110 and 140 Atlantic
Avenue, which is inconsistent with 15A 07H .0306(a)(2), which states in part. In no case shall new development be
sited seaward of the development line”. The proposed development is also inconsistent with 15 NCAC 7H .0308(c)(5),
which states in part: “structural accessways may be constructed no more than six feet seaward of the waterward foe of
the frontal or primary dune, provided they do not interfere with public trust rights and emergency access along the
beach.”

Should you wish to appeal my decision to the N.C. Office of Administrative Hearings (within twenty days of the date of

 this letter), please contact me so | can provide you with the proper forms and any other information you may require.
Based on our recent communications, it is our understanding that the Town intends to pursue a petition for a variance
from the N.C. Coastal Resources Commission. The Division remains committed to supporting this petition and
assisting in-any way so that it can be heard at the April meeting, provided your variance request is submitted ina
timely matter. As previously discussed, the scheduled deadline fora variance petition for the April meeting is March
16, 2022 unless an extension is requested and granted by the CRC Chair. Please let us know if you have any
questions or if we can assist in the submittal of your request. Your Town Attomey may contact our attorney, DEQ Asst.
GC Christy Goebel at Christine.goebel@ncdenr.gov with any questions about the variance process.

Sincerely,

)

Tara MacPherson
District Manager

North Carolina Department of Environmental Quality | Division of Coastal Management
Wilmington Office | 127 Cardinal Drive Extension | Wilmington, North Carolina 28405

N Q @
i%ﬁ%‘ﬁ%mmv 910.796,7215




3)ylze

Date
Kugg, PIle TwC
Adjacent Property Owner

P gox IS0

Mailing Address _

KogE Géh NC Z8IYT
City, State, Zip Code

7020 P450 OO0 L308 93b1

Dear Adjacent Property Owner,

This letter is to inform you that I, 70ua) o€ WO F 126,074 have applied for a CAMA Minor

Property Owner
Permit on my property at G9, JjO. JH0 ArAaniue  AVE , Kure Beach,
Property Address

i

New Hanover County which was sub&eqﬁently denied on 3/14/22. The Town will be requesting a variance from the

CRC to be heard at the April meeting. No action s required from you. If you have any questions or comments

about my proposed project, please contact me at G0~ Y58~ 6555 , or by mail at the address listed

Applicant’s Telephone

- below.

If you wish to file comments or objections with the CAMA Minor Permit Program, you may submit them to:
Wilmington DCM
127 Cardirial Drive Ext.
Wilmington, NC 28405

910-796-7266

T turd  OF R E FErcH aigé @? 47 Sond
Property Owner

(12 SEmeer LN
Mailing Address

Lugg Qa7 NC T2YY S
City, State, Zip Code




| 3/22/22,10:13 AM USPS.com® - USPS Tracking® Results
Exhibit 9

USPS Tracking® FAGs >

Track Another Package +

Remove X

Tracking Number: 70202450000063089361

Your item was picked up at the post office at 11:01 am on March 19, 2022 in KURE. BEACH, NC
28449.

'USPS Tracking Plus® Available \/

1 Delivered, Individual Picked Up at Post Office

March 19, 2022 at 11:01 am
KURE BEACH, NC 28449

oeqpesd

Get Updates v/

Text & Email Updates Vv
Tracking History Vv
USPS Tracking Plus® v

A\

Product Information

See Less N\

https://tools.usps.com/go/TrackConfirmAction?tRef=fullpage&tLc=3&text28777=&tLabels=70202450000063089361%2C%2C 12



Sl Jzz

Date

NEVEW _SEMC Tl LLC
Adjacent Property Owner

Fo gex /oY

Mailing Address

Kute RAemomdt Ne 7 BYY
City, State, Zip Code

Dear Adjacent Property Owner,

This letter is to inform you that 1, Town! o7 ke (%424 have applied for a CAMA Minor

Property Owner
5 5}5:3 2 ¥ £ ST o d : B gl
Permit on my propertyat /7, // s /SO0 Aiianm ME . Kure Beach,
. ' Property Address :

New Hanover County which was subsequently denied on 3/14/22. The Town will be requesting a variance from the

4

CRC to be heard at the April meeting. No action is required from you. If you have any questions or comments

about my proposed project, please contact me at_ /2 ~YS §— 6545 orby mail at the address listed
Applicant's Telephone :

below.

ff you wish to file comments or objections with the CAMA Minor Permit Program, you may submit them to:
Wilmington DCM
127 Cardinal Drive Ext.

Wilmington, NC 28405

910-796-7266
Torn af vk Brng /o Fersind
Property Owner _

; f{? wy‘i%‘f 5 / ( 3
Mailing Address

e Beods  MC_T3YUG
City, State, Zip Code




3/22/22, 10:09 AM USPS.bom® - USPS Tracking® Results -
Exhibit 9

USPS Tracking’ FAQs >

Track Another Package +

Remove X

Tracking Number: 70202450000063089347

Your item arrived at the KURE BEACH, NC 28449 post office at 8:34 am on March 19, 2022 and is
ready for pickup.

USPS Tracking Plus® Available \/

Available for Pickup

March 19, 2022 at 8:34 am
KURE BEACH, NG 28449

oeqpee4

Get Updates \/

Text & Email Updates

Tracking History

March 19, 2022, 8:34 am

Available for Pickup

KURE BEACH, NC 28449

Your item arrived at the KURE BEACH, NC 28449 post office at 8:34 am on March 19, 2022 and is ready
for pickup.

March 19, 2022, 8:27 am
Arrived at Post Office
KURE BEACH, NC 28449

https://tools.usps.com/go/TrackConfirmAction?qtc_tLabels1=70202450000063089347 12



3/22/22, 10:09 AM USPS.com® - USPS Tracking® Results

March 18, 2022
In Transit to Next Facility

March 16, 2022, 3:42 am
Departed USPS Regional Facility
FAYETTEVILLE NC DISTRIBUTION CENTER ANNEX

March 15, 2022, 9:53 am
Arrived at USPS Regional Facility
FAYETTEVILLE NC DISTRIBUTION CENTER ANNEX

March 15, 2022, 1:54 am
Departed USPS Regional Facility
CHARLOTTE NC DISTRIBUTION CENTER

March 15, 2022, 1:29 am
Arrived at USPS Regional Facility
CHARLOTTE NC DISTRIBUTION CENTER

Exhibit 9

soeqpes

USPS Tracking Plus®

Product Information

See Less A\

Can’t find what you’re looking for?

Go to our FAQs section to find answers to your tracking questions.

FAQs

https://tools.usps.com/go/TrackConfirmAction?qtc_tLabels1=70202450000063089347

22



6308 9354

3y 2z
Date !

Cleanur B NV N Chl

Adjacent Property Owner

(o8 Gurr Fshe eSS
Maifing Address

é’j@{ ¢ KBead, NC &y e
City, State, Zip Code

£
]
e
ey
P o
AR
e 2
13
£3
i“‘-'

Dear Adjacent Property Owner,

This letter is to inform you that |, fgf"‘% Gt Kyt Peade have applied for a CAMA Minor

Property Owner
Permit on my propertyat_ 7 7, [0, /YO AHintz. A€ - KureBeach,
7 &
: Property Address

New Hanover County which was subsequently denied on 3/14/22. The Town will be requesting a variance from the

CRC to be heard at the April meeting. No action is required from you. If you have any questions or comments
about my proposed project, please contact me at ?f o- Y5E- 4358 , or by mail at the address listed
Applicant’'s Telephone

below.

If you wish to file comments or objections with the CAMA Minor Permit Program, you may submit them tor

‘Wilmington DCM
127 Cardinal Drive Ext.
Wilmington, NC 28405
910-796-7266
JOwmn OF e feade - /o BafSen
Property Owner ; o
(2 SePts (n
Mailing Address

g}f” P g « : ) .
g feech NCCHYG
City, State, Zip Code | '




3/22/22, 10:11 AM USPS.com® - USPS Tracking® Results
Exhibit 9

USPS Tracking® FAGs >

Track Another Package +

Remove X

Tracking Number: 70202450000063089354

Your item was delivered to an individual at the address at 1:57 pm on March 19, 2022 in KURE
BEACH, NC 28449.

USPS Tracking Plus® Available \/

7 Delivered, Left with Individual

March 19, 2022 at 1:57 pm
KURE BEACH, NC'28449

oeqpes-

Get Updates v/

Text & Email Updates

Tracking History

March 19, 2022, 1:57 pm

Delivered, Left with Individual

KURE BEACH, NC 28449

Your item was delivered to an individual at the address at 1:57 pm on March 19, 2022 in KURE BEACH, NC
28449.

March 19, 2022, 8:38 am
Out for Delivery
KURE BEACH, NC 28449

https://tools.usps.com/go/TrackConfirmAction?tRef=fullpage&tL.c=2&text28777=&tLabels=70202450000063089354%2C 1/2



3/22/22, 10:11 AM USPS.com® - USPS Tracking® Results

March 19, 2022, 8:27 am
Arrived at Post Office
KURE BEACH, NC 28449

Exhibit 9

March 18, 2022
" In Transit to Next Facility

March 16, 2022, 3:42 am
Departed USPS Regional Facility
FAYETTEVILLE NC DISTRIBUTION CENTER ANNEX

March 15, 2022, 8:59 am
Arrived at USPS Regional Facility
FAYETTEVILLE NC DISTRIBUTION CENTER ANNEX

March 15, 2022, 1:29 am
Arrived at USPS Regional Facility
CHARLOTTE NC DISTRIBUTION CENTER

oeqpesd

USPS Tracking Plus®

Product Information

See Less A\

Can’t find what you’re looking for?

Go to our FAQs section to find answers to your tracking questions.

FAQs

https://tools.usps.com/go/Ti rackConfirmAction?tRef=fullpage&tLc=28&text28777=&tLabels=70202450000063089354%2C






Division of S
Coastal Management s

NC COASTAL RESOURCES
COMMISSION MEETING

April 28, 2022

Town of Kure Beach

of COAST;
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Kure Beach, Beach Mats e
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Views of existing public access
#99 facing east and west

Image source: DCM 4/5/22



Views of existing public access
#110 facing east and west

Image source: DCM 4/5/22



Views of existing public access #140
facing east, southeast, west
Image source: DCM 4/5/22



Coastal Management

. e B Y W .
e

e ———

g . - - —— - m—
j y .I..I - | - Lh . --_. = ' o - v
: e 4 -

Division of >

VARIANCE CRITERIA

15A NCAC 071.0703(f)
To grant a variance, the Commission must affirmatively find each of the
four factors listed in G.S. 113A-120.1(a).

(1)

(2)

(3)
(4)

that unnecessary hardships would result from strict
application of the development rules, standards, or
orders issued by the Commission;

that such hardships result from conditions peculiar to
the petitioner's property such as location, size, or
topography;

that such hardships did not result from actions taken by
the petitioner; and

that the requested variance is consistent with the spirit,
purpose and intent of the Commission's rules, standards
or orders; will secure the public safety and welfare; and
will preserve substantial justice.
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